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Hr. Justlioe
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Owen J. Hoberts,

Hugo Lafayetts Alack,
Atanley Forman Reed,
Felix Frankfurter,
»illiem Q. !ouglas,
James rencis Byrnes,
Hebart N, Jackson.
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APPEARANCER
On bDehalf of Petitinoners:
Colonel Cassius M. Dowell, U. 3. Army,
Colonel Xenneth C. Royall, Armies of the
Uniced States.
Co behalf of the Rospondent :
Bonorable Fransie Biddle, The httorney Oeneral
of the United itates,
Major Oensral Myron C. Cramer, U. B, hey
The Judge Advocate General,
Attorneys for the Respondent.

Osoar cox,
Assistans Solioisor General,

Colonel Arwin M. Treusah, 7. 8. A.,

Coergs Thomas Weshington,
fobert S. Steveas,

Nyres S. MoDougsl,
Lloyd R. cutler,
0f Counsel.

PROCREDINGS
The Chief Justice. My. Attorney Ueneral, you may procesd.

ARGUMENT OX BREALF OF THE RUSPONDENT (Resumed)
THHE A?:gkm ORNERAL

The Attorney Oeneral. lay 1t pleass the Court: I desire
te point cut one olight serrection in =y brief. On page 53
of my brief, in the second paragraph froa the end, the figure
"8" should eome out. In the sentence begimning

"Under Artioles of War 8, 15 and 38"
the "8" should come out; 1t is an insorrect reference.

In answer %0 a question by Mr. Justice Roberts with
Fospeot to the Weseels aase, T fing shat that case came up
fros the dissries cours to she Suprems Court and was dismissed

¥y etipulacion of the Suprome Cours, snd the sours delow,



o)

159

Nanton sisting in the dissriot Sours, sensidered it solely en
the petition and a1d nog &% into the evidense, stating thas
the sole 1nquiry was the Jurisdtesion ofr e ssurs.

1 should 1ike te state a fov additional fasts, still 1
sonnection with tha Oeverament's slaim Shat theme Petiticners
have 2o righs, as enemies of Shis ceuntry, g file a petitiea.
I think 1% should e remsmbered that net only were they ia-
vaders; they were all bern ia Germany; they all Aved for a
certain numder of years in She United States; end they ald
went baok, Spparently for permanent reosidenee in Oermany,
3cmetime befere war was declared. I shink the latess arrival
in Germany was the petisioner Eaups, who arrivesd e the day of
Pearl Harner.

I thiak 1s alee should e renenbered--and 1 aa not soriain
te what extens I have brought tils sut~-thag Shese man were
directed, in the sabetags sehesl whieh Shoy asteaded, %o ehange
their milisary uniferms, shich were the fatigue uniferms of
the Uermen marines and whish they were ca the sutmarine, afser
they had landed, so thas if during the iavsefon Shay were
faced by troops neting in defanse, they sould be taken as
Prisoners ef war. The murpess of the prisoners, lhoro'ron.
in landing in theip fasigue uniforms and in sending baek
their fat!gue uniforms--is ene sase they were burtied; ia the
other case they were sens bask--wvas se that if they had been
apprehsndsd in the Very acs of landing, Shey would have had
the advantages of priscners of war, whieh they, of course,
forfeited the moment they shanged inso olvilian clothes and
wont behind the iines for the purposes for whieh they were
inatructed.
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I think another eignificant faot 19 that most of thess
Petitioners traveled Baok to Gormany at ths oxpense of the
German Government, with Boney furuished thea by the sensul;
and n;. petiticner Haupt, the only one who i, sven alleged to
bave retained hie oitisenship, traveled on & German passport.

Mr. Justiae Prankfurter. You S8Y, Hr. ittorney Oeneral,
Shat sthess petitioners have no rignt to r11e & petition or
babeas corpus. 71 underatand you Yontarday to agree upon the
‘Jurisdiasion of this Court, whieh implies--or does 1t not3--
that thers 1, propriesy here in determining whathepr they heve
a ﬁdn.

The attorney Osnsra). Yos. I wan Spsaking of theip
rights and not of your Jurisdiotion.

ir. Justies Prankfurter. 1 understand that, but there
_muet be, Shorefors, acosss to the Court to ascertain shether
they can sesure o habseas corpus. am I righs about thatt |p
other words, we are hers disoussing it.

The AtSoarney Oeneral. You are here discuseing 1t. nug
I 40 pat shtnk they have any righte tn this Cours. I am sure,
leeking at the Proclamation, thag ths Cours has no Jurisdtction
at all,

Take the case of prisoners of war. These nen are pris-
oners of way, not in the technical senss, whioh helps them,
Sul 1a the aense of being persons eaptured, belonging to the
foreign forees; amd Sherefere, surely, ir Prisoneras of war have
B® rights for habeas Sorpus, 1t sesms to me o follow a
fortiort shag Sheze men have no Pights. 1 think §3 1s
perfectly alsar, sertainly under the Inglish onses, thag
Mrisazers of war have no rights %e go in ARd ask the ald o
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oivil eourts whea they have Been saptured by the Army.

Er. Justise Prankfurter. Is 18 your view Sha$, haviag
vead the Freslamtieon referred te, we should at omse say thas
96 cammet listen 88 any more talk?

The Attermey Gemerel. Thet 1s my view; but I hope that
Jou will listen te mere talk, for this resson: I shink shat
the ease of ix Parte illigan 1s very bad law and shes iSe
effeos 208 only on the ceurts but en the Army 1s harmful. I
hepe very definitely that sven sheuld you desfde that the
Preclamation stends in the way of any further setisn, you may
think 1% advisable %o consider whether now you shall not, at
leass, overrule that pertiea of the epimies of the ms jority in
Bx Parte Nilligan which says that where oivil ssurts are
sisting under the eirecumstances in the Milligsn ecsse, there
ean be ne Srisl by milisery comaigssion.

ir. Justice Frankfurter. Is 1t not nscessary %o go beyond
ths Proclamasica {n order to ascertain whether the petision
and the return bring the magter within the Proslamssion?

The Astorney General. It seems to me RoS. It seems ¢o
e that the 7roelamation itsclf is sufficient to bar thesse
persons from any rights in this tourt.

Nr. Justioe Roberts. The Proclamstion and the Order
state the subject maSter of the lNilitary Commission's juris-
diotion, do they not?

The sttorney Osnoral. Yes.
Mr. Justice hoberta. itould you contend that if on their

face the charges and specifications were ocutside the President’s

Proslemation, wve ocould not exsmine?

Ths Attorney (sneral. 1 had sssumed that Mr. Justise
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Frankfurter inoluded the charges. When he says "on she face
of the Iroslamation,” I shink this Court should look st the
presspt and the Proclamation filed--ghould lsck st the papers.

Nr. Justies Praakfurter. ¥here do we ge% this froa
oexeept froa the pleeadinge? .

The Astorney Oentersl. Wall, you can leok at ths pleadings,
I suppose.

. Jussise Prankfurter. Then, we do have to entersaia
the ssse, if I may use that sSerm, at leset to the extent of
finding shothesr it 1is within the Proslammtion?

Ths AStorney UJeneral. Yes. That seems to ms to be no
more than saying shats you have & right to leck at the law in
s preliminary way $o see whether thess persons have any rights.

The Chief Juatise. NeS oanly she right to leek at the
Proclamation to ses whether it is within the lawe-I mean all
ths lawe--

The Attorney OGensrsl (interposing). Of course, the law
is not & matter of preof; it is a master of all your imowledge.
You know what the law 183 you do not have %o leck st it. Having
that imowledge, you can resch she determination.

The Chief Justioce. If we know 1%, we have wsated a grest
deal of Sime. (Laughter.)

The Astorney (enorsl. MNr. Chief Justice, I shink that
Nr. Justies Frankfurter's question was directed to a highly
technical and exaot mastsr, and 1t seems to ms that 1t le not
unfeir to sssume Shat the Court knew tho law for that purpose.
I am not assuming shat you kmow the law for any other purpoas.

The Chisf Justios. Y¥hat you are now discuseing, I take 1t,

is quite apart from your sontsation that an allen cnemy may not
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apply for habesss corpus in any court?

The Attorney Ueneral. Yes; and may I earry thay a little
mnﬁor. NMr. Chief Justice, now that you have mentioned $t?
You said yesterday that we should not leok st tho nature of
the writ but sheuld see what the sofusl purpose wss--sctually
loek to the purposs of the form.

The Chief Justice. The purpose of ths writ 1a defensive?

The Attorney Oensral. [Lefensive.

The Chiaf Justice. What I was relsing is whather when &
man has a right to make a defonse, and thet lncludes the court
in whieh he nhoul& be triad, he ia forsalosed from making that
defense by way of habeas corpus becsuse he is an alien snemy.

The Attornsy General. Yss. It seems to me, ¥r. Chief
Justise, that there are two possidle distinstions: one ia»
whether an alien should be Sroated diffsrently in being
peraitted %0 come in for a defensive purposs to collect a olais.
As Nr. Justiee Jackson has said, aliens are treated differently
for many different purposes in time of swar.

The Chief Justiee. He may appear as a plaintiff in order
to got an affirmetive judgment. He may defend sgalnes judgment
being taken againss him. Thess men ars engaged in defense of
their 1iberty, and they are using this process as sn instrumsnt
of defense.

The Attorney Gemsral. Let us first take the question of
shother or Dot aliens are treated difforently for the purposes
of offensive action, if I may use that oxpression, or dafensive

aetion.

IS seams %0 me Shat the Colonns asase i exnatly in point.

I em B0t now treasing the differsnce betwean oriminal snd civil
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casesi I am Treating whather or not thay came into court to
ssk for ralief or whather or not they ars defending themselves.

Epr. Justice Robarts. You say GColonna was defending his
possesaion of the ship’

The attorney General. .xactly. The two rights are
precisely the same. 3hy is not that ap answer to the sug-
gestion of the Chiaf Justice that tho distinction should lie
thers, when the Italien dovernnmont came in and said, “"You
have taken my boat; 1 have the prerogative of a soveralgn.”

The (hief Justice. it would raise a rather nice yuestion
there; but, as I tske 1t, this ship wuo seizad not out cf the
possession of the ltalian Jovernmsnt but out of private
possession, and the itallan Uovernmont cams in to satahlish
title to the property which had naot been in ita poesssaion.

The Attormey Jeneral. Tut 17 we can look through the
form, suroly he was defending himsel? against neizure.

"he Lhisf Justioce. 1 asoume that the Itslian Jovermment
could not bring sult to Qquist title in our courts, but that
1f 1t wore in posssesiocn and 1its prerogative were talng
sssailed, that might be heard as a dafense.

The atsorney (eneral. hEut ere we not basing this looking
through forms and seeiny whethsar 1t 1s offensive or defsnsive?

The Chief Justiae. freoisely. I think iv {8 the duty
of the Lourt im cosing sbreast of habasas corpus to look
through foru.

The Attornay (iensral. The necond and more interesting
question i» shother or not aliens during time of war should
be trented differently in crininal casss than in oivil oasas.

I xnow nf nothing in ths law whioh suys so. For the purposaes

of waging war, the importance of the power of the :ixscutive




and of Longrass over control of rllons is certainly us

important over control of thelir psrsons oA it 1s ovor eontrol
of thair property. 5o, I can find no dif’erence nn tnst Laesis,
elther in logle or in the cussa, which says thet awliens shall
be parmitrai to defond thamsalves in criminal casus.

it 18 true that slisns ars permitied asv to do, but how
ars they permnitted? They are permitted under the lawa of the
Uniteu .tatos, as evidenced in certain inatances by the
proclsmations of the “resident, und the basic reuson for that--
the raason suggestsd yesterdsy by Kr. Justice Jacksosn in con-
nection with snother matter~-1s that we hove that o.r citizans
who are allsns in another country will be g var ths anae rigzhus.
*or inatanes, during wer it is the licanass or privilagn of an
8lier who hus lived for many yasrs !n tha country--it ia
asnerally aliowed hla--to ocoms in arnd enjoy the rishts in the
courts as a residant of the country. That can be changed by
statute by Congresa at any time. sc constitutionsl question
is lnvolved.

The qu~stion saems to me to Le, ~hat is Lke law with
respect to allens? :or that lawm we leoi to the ,ct of 117,
e# drou;ht back in thie war, we look to tre ict wkich i Juoted
yoatorday, the ict of 1793, nnd we lock %o the “reas'dent's
‘roclamstion. Thsare sre one or two cusss which © ghould like
to “oint out, wnlch <A@y throw sous 11 ht o: 1t.

hre dustlen “acel. “ofpors you nass that, sy [ wak s
quention, -r. ttorney :iaparal?  You soesk 04 the ' ihr 4 un
oreny Ln cowms inte coirt, and y0u wlwo conract thart with the

Srder r” the “resldant. .0:.1! you taka the samse positiorn &f

thern ware not a velid order of the Sraslaent?
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The Attorney Gensrsl. 1 think that there ia nothing in
the statute whioh permits them to coms into court without the
proclamation.

¥r. Justigs Heed. iithout ths proclemetion.

The Attornsy Uenarsl. Therafors, I think that at oommon
law and under the statutes to which I have referred they have
no right; but to close any possibility, the Prsaident aigned
s proclamation.

The Chief Justice. sasuxe that your opponents ara right
in saying that there is no Jurisdiction in & military court to
try the sass of thase psopls on 1t# morits. Would s proclams-
tion ohange Shat?

The Attornsy (enersl. Oh, 1 think not.

The Chief Justice. S0, we some down to the question
shether or not thess men, in the circumstancss of this case,
vere following what has been called here the Law of “ar and
whether Mﬂ- the Lav of War thay sre subject to summary
disposition by the ailitary authorities?

The attorney OGenersl. That is *ight.

The Chief Justice. That is really the erux of your case?

The Atsorney Gensrsl. Yea. I think, Mr. Chief Justloe,
thas perhaps I anawered your qusstion a little teo quiokly.

1 think 1t ia conceivable, as I just pointed out in the opening
of this argument, that the powers of waging war, of relsing
armies, of oaking regulations governing the srmiss, and the
pewers of the President as HExecutive and Commander-in-Chief=-
those pewers in she Constitution expresa all the powers of the
Rxseutive and of the Lagislasive.

I% 48 esnceivadle that if Sthers wers ns stagute, or sven
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1f the stasuve, as ia the Nilligan cawse, specifically previded
that these msn under sertaln cirsumstanses sould not be sried
by & military Sridumal, the Presidens, in the exeraolise ef his
great authority as the Commander-in-Chief during the war and
in the protecsion of the pesple in the United States, might
1ssue sush proclamatiens whieh no Cengress sould set aside,
Bogause 1% might bLe scnsidered that Shose proslamstions were
& proper expression of his execusive power; bus, as I said
nolcﬁhy--

l’h. Chlef Jussise (interposingl). ©e do not have to come
te thas?

The Atterney Jenersl. You do not have %o come to thas;
that £5 a1l I seid. Bus I wanted %0 be perfeetly sscurate in
Ry anower.

The Chief Justiee. 4A» relating te Shat, I sall your
aStention to the faot Shat you seid it might have been argued
ia the Milligan case--

The Attorney Gsneral. Yes, but 1t was not.

The Chief Justise. Yeu referred just a moment ago o the
part of the mejority opinion in the Milligan case whish sald
that there oculd de no sontrol by & sommission as long as the
ssurta werse open.

The Astorney Oenarsl. Yes.

he Chief Justice. Was that said with referance to the
suspension of the wris under the martial law provisions of the
Conssisusion? In other words, was the oourt doing more than

addressing itself to whother that was @ proper case for mertisl

law?
The Astormey Oeneral. I think mo%, Mr. Chiof Justice; I
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think the sourt wens very mieh further, and I think thas
kr. Chief Juetice Chsse's deeieion--

The Chief Justice (interpesing). This men was syied
sccording to the lawe of wer?

The Astornsy OQeneval. Yes, but 1% was hald that She
laws of war did not apply fa s peaceful ocommunity like Iadisme
snd that the invasion, which had eseurred s Foor or 80 before,
%83 not suffiolent to permit the tSest under whiich marsisl law
could apply.

The Chief Justice. Was he an sneny?

The Attermey Osnersl. Ne, Milligan was s citisen of
the United 3tates. '

The Chief Justise. I suppese s sitiszen uight be an easmy?

The Aktorney Oeneral. Pires, you asked, was he s eitisent

The Chiof Justice. Yes.

The Attorney Generel. I do nos Shink thet he was an
enemy was proved in the esse. 1 thimk clesrly he was an snsay.
Clearly he was an enemy en whatever side of the line Jou waat
to dravw.

¥r. Justiocs Prankfurter. NeiSher the Milligan nor the
Merryxan sase went under the snemy ooneeps?

The ittorney Ueneral. Be, sir.

Mr. Justioe Prenkfurter. Thas was not the atmosphers of
those caaes?

fhe sttorney Gensral. lo.

kr. Justioce Black. He was not sharged with being a spyt

The Attorney Genersl. HNo. The speoifis sharges were

that he entared into & oonspiracy umder shich he was goimg to

relinsve Confederets prisoners and, having done se, was going to
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get into the arsenals to ocbtain ordnance for the Confederste
Army. I do not think thers was a spocific charge of spying
in the lilligan case.

Nr. Justics Blasck. In view of the statute, .rticles 81
snd 82, do you think thet mekes any difference?

The sttormey Usneral. No, I do mot think so, bscsuse i
think that irrespective of Articles 31 and 82, had they not
oxisted-~

Nr. Justioce Black. io you think the fect that they do
oxist now and that thers was a ocharge that these men were
engaged--

. The Attornsy Jeneral. I do not think that adds, bacuuae
1f they did not exist now, ws could have tried them on the
same charges under the lewa of war. It just happens that the
laws of war wors codificd, and thers they are.

ur. Justice Prankfurter. The sugpestion is that by
implicaticn it negetives or restricts the area?

The Attorney (leneral. Yeas.

Kr. Juatice Frankfurter. That 1s the suggestion?

The Attorney (enersl. Yes. You mesn the proolamstion.

Mr. Justice Frankfurter. Lo you say that irticles 31 and
82, being eaplioit, impliedly exclude the generality of the
law of war, just ap in the Nilligan case?

The Attorney Oenersl. “Articla 81. Relieving,

Corresponding With, or Alding the nemy."

Because this article derfines a certsin typs of apying, !
de not shink it necassarily exoludes other sots of persons
seming shreugh eneny lines for the purposse of militery sots
against the Uniged States.

Mr. Jussioe Prankfurter. DBessuse you derive thias fron
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fmplications of the Commander of the hAvmy?

The Astorney Osmoral. Yes.

Mr. Justice Plack. 'hether or mot it daid, 1s 1% your
sonstruotion of your charges that shey gome wighin the acepe
of either Artisle 91 or Arsisle 821

The istormey General. Clearly. I do not went to labor
$his teo mush, but I think I should yesd Arsiole 81 again:

"Yhosoaver relisves or agttempts to relieve the
ensay with arms, ammunition, supplies, uoney, or other

Shing, or kmowingly harbors or protects or holds corre~

spondence with or gives intelligense %o the ensmy,

either directly or indiresily, shall suffer death

o » o"

The Questien 1s, Is Shat offense sharged in those speci-
fieations?

Charge 3, on page 7, of the petiticners' brief reads:

"In shat, during the month of Jume, 1942, Zdward

John Xarling (and others), being enemies of the Uniged

Ssases and aeting for and on behalf of the OGerman Redeh,

& belligeront snemy nasion, wsre, ia tine of war, feund

lurking or seting as spies in or absut the forsifisations,

posts, and encampuenss of the srmies of the Unised

8%2100 and eleewhers”--
tepe—

"and seoresly and coversly."

It 10 an acoepsed prineiple of courte~martial and of
military tribunals that the charges do not have 1S be spelled
out in the minute way in whioch they have te be spelled eus In
thoss states vhers indiotuents sre most liberally construed.

I bave not She slightest deuds that shat rether gemersl eharge,
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using tho langusge of the statuts, is amply aufsiciant.

Nr. Justice . rankfurtse. The charge shest purports very
#xplicitly to charge an offenss under Article 01 and apother
ons under .rtiole 02, does 1t mot?

The sttorney Uansral. Yos.

Hr. Justice Flaek. Assuming that that section 1s fully
88 we understend i1t to be, that the charge is passed on, that
the charge is mads, why 1s 1t nsgossary frox your standpoing
to seok to overrule the military or %o modify 1t in sny manner
whatever?

The ittorney Ueneral. I think only the fuct that the
%1114gan cavms 13 bad law and that the Milligan case would
definitely thror !t out on the conssitutionality of that
statute. The 21l1igan case would say, I take 1t, that that
atatute 1f applieod to the oiroumstances of this csne s
unconstitutional.

Mr. Justics 3Jlack. Would it say that as to splea?

The sttorney OGsnoral. It would aay it 1f Killigan hed
beon ocharged as o spy, because the esaence of the M2lligen case
was the tarriterisl limitation of mertial law and the torri-
terial limitation of the rights of military tridunals.

Kr. Justice Frankfurter. Do you mean that there could
not hsve bsen sples in Indiana in 18637

The ~ttorney General. Jurely, but they would have said,
Ho !s o soy who shall be triec by & court of law, not a
ailitar? court.”

¥r. Justics Jackson. I undsrstood both froam your brief

and Trom your argumsant yesterday that it was Jour purpcse to

Bug:eat thst the k1111uan sase was so far diffarant from the
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fects of this case that 1t did not constitute a praqad«nt to
which we would be likely to defor.

The .ttorney :laneral. That !a true, kr. Juatice Jackson.
You oan satinfy all the rejulrsmsanta of this cess without
toushing & halir of the #111igen ouse; bur this petition woulu
not hava been in this {ourt nxcept for the %11ligen oase.

¥r. Justios :rankfurter. You want to toieh the hesd as
well as the hair?

The nttorney (lanaral. Yas.

The Chiaf Justice. That dapands, X supposs, on whether
tju statament by tho mejority 'n tha K11ligan oane wrs one or
dictum or wxs one of the Krounds of the daolision.

The ~ttornsy Usneral. - oould not say whethar a thing ls
dlotum. It oould have bean decided on the narrower {assue,
but ths Lourt decided it on the brosder issue. it the
definition ts dictum, &8s the narrower fground must be, or whioh
the whole Court agress, then it wass3 but I do mot think {¢t is
& definition of dictum. I think dictum is that form of
expression which was not the basis of the desision of the
csse. 3ut whether you call {t dietum or not, thera it is as
atrong law.

Mr. Justice Jaokson. Do You not think it is time for us
to consider whether the Hilligen case ought to bs overruled?
%e would know at lsant what ia proposed to be done if the
N1lligan sase intsrferss with 1¢.

The Atsorney General. I think, Mr. Juatice Jackeon, that
that 1a a mukter of the policy of the Lourt--whether the
8uprems Court thinks it is aa importunt at this time to knook

out a case whigh obviously by its implications interferes with

she appropriate exsousion of orders of the Commander-in-Chisf
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under atatutes of Congress during war. T7That sesas to me to be
a matter of polioy snd perhaps need not be decided solely on
the narrover ground.

Mr. Justice Jackson. Unlass you show whare it interferes,
we do not know shat you want to do. The diffficulty I have {n
deciding » osse in the derk, as to what you want to do, 1is just
that. If wo are to set aside the lMilligan case, we ought to
mow what ve are sotting it aside for.

The attomey Oencral. It 3s argusd by the petitiocner
that the Milligan ease applies here. To think 1t does. . But
even Lif 1% does apply, it i not very geod law,

I8 1s 2 1little Asifficult to know what rights aliens have
ocutside of the statute. Jithout ladoring the point too much--
1 spent most of my argusent on it yestorday--I wish to say s
word or two more. If you will refer %o page 17 of my
opponent's bdrief--

Nr. Justice Reed. Are you reforring to an alien or an
esnsuny?

The Attormey Ganeral. I am referring to alien enemies.
Is that what you ask?

Hr. Justice Reed. Whethor it was aliens or cnemies.

The Attornoy UJsnorel. The language ususlly $s alien
enemios, snd in most ceses that is the problem. 7Ths prodlea
alsost aluays is whas rights alien enemioss have, and it somes
up in that way. Bus the basic argument goos to the fact that
they are onenios.

My. Justice Jackson. That does not appear on the face of
the petition. The appellant's petition does not show that.

The Atterney Oemeral. The facts alleged in the petition

¢ stipulated $0 be true.
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"re vustice Juckson. ‘he gquestion {w whether we should
cei.alder those fietn on the motion for laave %o fils the
sstition or wnsthor, on lenve tc “i1ls, wa should consatluer a
mstter wrich ia orly, wa I underetand, rrur etipulation, in
casns 1% “s “1lec.

“hn sttornay Canaral. I dc nov think the stipulation
nerrows ‘t “o its avallablilicy irn caze it ia “41ad. The
stipulaticr. pro—tdes, 1 think, that 1t !s stipulactad and
u:read by ami betwssn counssl that tho following facts shall
ta deamed to be trus for sll purnoses on the hearinyg of thease
causes., is wnot thias the hearing of the crusaes?

dr. Jugtlice .Jaskson. +<ell, I suppose 1t 1s, vut | Juse
wondered what counsel intended to state.

The »tiorney uonnrsl. Counsel cleerly intendsd that on
th!s argument todny we could refer to all the racords

risht, Zolonel loyull? 8 sould refar to ths record
sr¢. use the stipulation in this argument that wa ars now en-
gk "od in?

Colorel oyall. "o tha extant that the iLourt thinks it
13 matarinl s relevant.

"he  tuornsy .ueneral. ell, o” couras.

i muy Lo osermittad to ¢o back to this anexy quostion,
o, page 17 o: tha petiticnnrs'! brief it saoms to wmu theat the
sutheritisa ct ad Ly iy opponent avre Lu'roritiee srecirely
‘er my nositicn in thls. .t the top of the puys he yuotas
coonrelrle Tpen the Yarversd Lew heview, .nieh snys:
AN avar T, w4 the cuarty sre raluctant
to A u aTLo tarlL et denery nliere {n comisrciel

crasse ttdone, the: «rcould an i n*r srocect tholr

betll, ascurity ~-
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~ertainly; then look 4t the circumstuncegsse

‘until poslitiv: .xesutive action to'tha cor.Lrary es
which huz bear. taitan hore.

-0 ulso Ji the 2wss o .uu”man v. Yaonberg, in 2
kew York lupplement (2ridj. .uoting froo the oviniun nf the
~ourt, tha .ourt aail!

Tt 18 =y view thut uatii 1t ir manirastea

by logialntive or presidontial Jronouncement that

the right o & rn:ildsit allen « + u,"

1 think it han besn protty cloarly anncancez ty *ho
.roclamntion.

If yoeu will rafar to nace 17 ¢ my Brint, ! should lixe
to add @ case whioch I think tha . onrt wou’: wliah to rawnd.

Although 1t slants ausilnst ne, - think 1t ia onms o’ those

cazas which ashoul:d be nxan&n&d. it 48 not citsl in the brier.

It 1a the oann of Mrge “orhes .owpeny ar/Rinst .aye. “hae

citation 18 251 UJe 3. 317. That was @ Qnry intarasting onin-
ion by #r. Juatice Holmes. In that C&Re & .iaresn Cotton
broker befors the outbreak of the last war ha: obtainea a
Judgment against an smarican cotton exporter. On appeal from
the Judgmaont, and war havin; broken out bafore ths apnenl was
arguad, 1t was argued that thse judpgment should be revarssd in
favor of the alien, on the ground that he wes sh alien. wp.
Juatics ilolmes declded ezainst thet arguicent and asla that
thore waes nothing pertisularly or mystariously noxious to the
Judgment, but buased his dacisior, i think pratty ¢learly, on
the fact thar the .lovernaent was protectsd bacause tho monaey
would have %o bs paid te the iAlion Custotisn and that thare

¥a: no rassor 0 public poliey which <hould in any way leusd

the <ourt to oven ac xmodify ths judgment that 1 tharo had bean
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any suck policy found in the .roclumation, or othorwise, the
Court might not have tuken the ssame joslition.

Thare {8 ons other case ::jol, though in a state court,
it seoms to ma to ha perhaps worth lookiny ut, and that is a
oase which 5@ not in the brief and mizht ba put psrhaos on
the some pago. .t 18 the case of Xrachanaks arainat .ome
Kanufecturing Company. [t 1 “ound in 175 North Carolina L35
or 955 “astarn 351, 1® that !s more convanisnt.  think the
decision was wrong 1n that cass.

The court stayod u csae for perscaal injury browht by
an salten. I think the court waa nlistaken in sthut, but the
interesting thing is that tha court stayed un-iar language
of President silson's “roclammtion, or ruthor 1irn apite of the
language of Presidunt %Wilson's rfroclemution, which sald that:

"an xlien shall be sacorded tho conaidsration

dus sll pessceabls and law-gbiding persona except so

far an rastrictions may be neceasary for thelir pro-

tection and for the safety of the United itates.”

I think clearly the ”roolammtion under thoss words should
have permitted the suit. But thars ere twe reanons why I cite
the case. irst, %he courts, in looking to the jolicy, as i
said yeatorday, look a% the executive actlon in the odlams-
tion of the Presidenti eecond, those words in the #ilson
Proclamstion were omittod in the ?roclamstion of 2residant
Hoosavslt immadiatsly after Paarl ‘iarbor. : do not think 1t
1 very importsnt, but 1 think it $a 4 slant in the case.

Hr. custice 3lack o yosterday asked ce quastion which

I felt porhana was not surfiolently answered, ani that was,

#hat bady, 1f i understood correctly~-who?--had the sctual
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test of the facte? . mean what body could determine this ques-
ticn. Xy answer is that in ¢ims of war 1t 1s for the President’s
determination, and that the President having delegated it to

his Comalsnion, the exact juriedlosional faot whieh must be

detoramined s for the Coamisoion to doternine.
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The Chiaf Justice. What fact are "5u reforsing to?

Ths Attorney General. Ths Jurisaiuiicnal fast of
vhether or not these persans coms under ths proalasation. .

Am I correct in stating the Qusestian? 1 thought that vas
vhat you had in mind, Mr. Justice Biack,

Kr. Juatice Blask. The question I asied vas vhare the
charge 18 made that & citizen is doing & certain thing, and
that 18 given a» the basis for a military sommiselond Jurts-
diction, vwho determines 1t? You got down to the Question of
vhether he has & right to have any particular fact determinsd
in a oivil court or whother it is to bo detormined by the
ailitary commission.

The Attoraoy General. Our position is that he has no
right to have any fact determined by & civil sourt. Tast is an
extrome position end not necessary for the detsrmination of this
oase. - .

The Chief Justice. We 40 not have to deal with that,

The Attornsy Goneral. You do not have to deal vith that
at ail,

The Ohief Justice. Jn your argument you sey that the
stipulated fasts plus the chargos estadblish the suthority of
the President, under the iav of war, and that le can apply it
under tha Constitutiont

The Attorney Oensrel. And that 13 why I aay it 1s an
oxtroms that {5 unnscessary for me to assums; but, having
answered the Question, that io By ansver. In other vords, this
case does not deprive & man--

Mr. Justioe Roberts. What is the difforence, il we ook

at the facts, vhether they are controverted or stipulated?
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The Attorney Generai. I do not think there 1s any.

Hr. Justice Roberts, Ve are sxamining the fsauts that
appesres dofore the Coumission hoaring the case, are we not?

The Attorney General. That 1o right.

Ar. Justice Roberta. The question is hov far ve go, 1f
we go at all.

The Attorney General. It may be that you vill look at
nothing but ths charges themsolvos.

He. Justice Black. The Guestiocn in the final anaiysis
is vhat tribunal has the right under the Constitution to i
determine gquestions of the guilt or imnocence as charged.

The Attormey Gensral. Precisely. !

The Chief Juastice. Vould you say that the sourts could
not look to ses whethor thewe vas any foundation vhatsver for
the charges?

The Attorney Genoral. If you push me to that extress, 1
vould say that I will say that; but it is unnscessary for me
to say thot.

My, Justics Roberts. What do you say about & gourt
martisl, if @ man is ia the niiitary service? The Constitu-
tion recognises the miistary jurisdiction?

The Attorney Gensral. 1 &= to assune that thore is no
war and that the Question assumes that there in peace?

NP. Juetice Roherts. The military 1aw ia tho same vhether
there i» war or not. It hoa admipiotration 8s against offiocers
end eniisted men of the United Statss Army.

he Attorney Gunaral. Yes, dut thoce alrcumstandes

under which s special corczipsion mAy ocust all other oitisen

tribunals in time of var should be considored, it seems to me.




It seems to @0 then that the question here is aot whether

this aan should be permitted to exereise his Fight, The
Quastion is, WVhat tridunal 19 properly somstituted ia whish
be 18 going to exereise it? Therefore, it seems te ms not
1ogic to say mzumummmuuusm
any rights of persans takem under these csharges. Mg, as 2
say, that is & position Whteh it is aot meeessary te reash iIn
this particular case.

Nr. Justice Jacksoa. Vhy 1o 1% aseensary, if vo may
donsider the stipulasted £20ts &g Srus, te g0 into oither e
President 's proclamstion or the Nililgen case? You have the
stipulated facts, and you hawe 3 military operation agaiast sthe
United States.

The Attommey Oemerel. That £s Sywe.

Hr. Justice Jackson. Unless ve ehoose te substitute eur
Judgment that these pecple Yere really refugoss.

The Attorney Gemeral. That 1s true.

MNr. Justise Jasksom. New, if that 1o Srwe, you take the
position thet they did mot have any rights in the eiviy seurts,
and, of course, the Presideat's preciamatiom hes taken Rothing
avay from them in that ocase, and we do mat meed to consider 1t?

The Attorney Gemeral. That s righs.

Mr. Justice Jackson. Are 20% We making somothing terribly
complicated here that reslly 1s nott

Tho Attornsy General. Yas; or you might oimpiify it in
snother direotion. You might zay that, the Preaident’s
proclamstion having stopped at the thresheid, you 4o aot oare
to look at the fasts. That might de simpler. Ve urge that,

from our view, ss more prectical.
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Nr. Justioe Jaokoon. 3uppose it appeared that there vas
8 reancnable range of dulbt' as to vhethsr they were refugees.

The Attorney General. It doss not maie any difference.

Nr, Justice Jackson. It night vary well be seid that the
Commander in Ohief should deal vith it, in viev of the aation's
safaty, rether than mviev--

The Attomey Gonsiel. I would put it much more narroviy
than a "resscnable rengo.” I would say 1f there was any
evidance,

Hr, Justico Jaokson. You do not have to say that. It Sa
sacugh to say i it 1is reasonable.

Nr. Justios Prankfurter.. If you go an that lins,

Nr. Attormney Genersl, then you revert to the argument you msade
a Tov minutes ago, namely, that the burdsn of the exercise of

his military povere under the Coanstitution could provide that

all Gerwan alisnas entering this sountry are detrimental to the
condast of this var, and thersfore u«.u to the courts would
Yo doaled thesm, refugess or not?

The Attorney General. OCertaialy.

He. Justice Praakfurter. That 10 a very different line,

The Attorney General. That is & very different line.

A». Justice Frexkfurter. 7Z2ese pecple have entored the

tofanaive Gouniaries of this coumtyy and have therefore dean
sagaged ia miiitary oporaticns and san be doslt vith in &
nilitary vay?

2he AStorney Gencral. Presisely.

Ur. Justise Prankfurter. That is & very differeat
qeedtion.

The Attezmey Generel. That is very differaat, 8nd, as




Mr. Justice Jeoksoa said, vhen we spoke of aliems, you treat

them differently sccording to vhet the circumstances of the
aliens are. 7That 10 perfootly obvicus. We have been doing it
right along.

Mr. Justice Reed. We are mot testing some other prosla-
matian,

The Attorney Gensrel. Noj it is this. Howsver, of
soures, the President is interested in this Court's sustaining
to the limit the power of the Presidont in oourt, to whiech I
have 80 constantly referred.

1 think I won't argus, whioh 1s in ths brief, ths Questiaon
of whether theseprisoners some uader this proaslsmstion. It
gecms to me 3O Odvisus that they do that it is Mardiy vorth
vasting any time on thet argument.

How a word £irst about the offenses themseivos. These
offenses ¥e claim are offenses not only undsr the Articlss dt
under the common lavw of war. Then & vord sbout the offemders.
Eao theCommission jurisdistion over the offenses and over the
offenders?

At I have aaid alresdy, the landing in the case refers to
a common lay of war., Nr. Justice Jacksom ssked me yesterday
if I oould give him scme oltations with respeot to the lav of
var. There are many in the brief.

Hr. Justico Jeckson. I reforred to socmothing in perticu-
iar that I did not find and vhich I thought was fn one of the
coaventions--the Loss of yights suffered by appearing vithout
uaiform. I thought it was in there and I 4id not fisd 1t, and
I did ot know vhether you might have ihe oitatica, but you

need not bothey.
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The Attorney General., I think it is found {n the foot-
noto 2n Haged D1 and 32, May I look st it for a momsnt?

Bow, all of this lavw, Nr. Justice Jackson, of sourse 1is
not found in comman ilav reports., It i1s found in history, in
bsoks And treatised, in opinions of the Judge Advocate Gensral,
and in acosunts Of what actuslly tosk place on the dattlefield,

In ansver to your questicm, oir, 1 aa resding the footnote
on page 3l

“Thus viore certain persons made their vay early in

the late war from Sootliand to Ssuth Carolina™--

Hr. Justice Jaokson. Mo ono Questions it. I thought it
vas ombodied in the conventions to vhich Germany was & party,
tha country of whioch these persons are nationals. I 414 not
find it, and I 4id not knov wvhether you aight have the oitation
vhich I had overiocoked.

The Attorney Genersl. I think I am right in sayiag that
The Haguo Coavention is not binding, bdecause, &8 1 remsaber The
Hague Convention, it i3 not binding unless signed by all the
sountries at var. The resson ¥e refsrred to The Hagus Convea-
ticn i3 that it embodied and summarised a certain lav of war.

1 do not remsnbor whether it is found im thatConventioa. It s
found, of course, in the Rules of lLand Varfare, thich I have
cited in tho bdrief.

Hr. OCox points out that tho Rules of Land Warfawd had
beon edopted, as wo zet forth, by The Hagus Oonvention. Thet
is found on page 32 of our deief.

Ve thsn refer to tho Hules of Land Warfare. I do not

mean the rules in the senss of this dook that is used as a




manual for the Army, sut that ths definiticn that vas adoptad,

as 1 understand, by The Hague Convention was thon mace a part
of the manual of tho text book for the Army. However, that
ceme ocut of The Hague Convantion. ‘

Mr. Juatice Jackson. The definition of bdelligerence is
the ssme in both.

The Attosney Gensrel. Yas,

Mr. Justice Reed., Does The Hague Convention undertaie to
sodify the rules in tresting those ¥ho are not ;riscnars of
var or vho have forfeited the rights of prisoners of var?

The Attornsy Genoral. Yoo, jprecisely.

"Hp. Justice Reed, Loes it deal vith that affirmatively
or doas it deal with that only negetively, by saying thot they
@are not sntitled to be treated as prisoners of var?

7he Attorney Gsnexal, As I said, The Hague Conventlon
adoptad the Miles found in the Rules of Land Warfare, and
those rules are get out in my briof an pages 31 and 32,
apesifically providing that prisoners of var vho take up arms
vwithout having complled vwith the sonditiaons--that is, uniforms--
vhan captursd by the injured papty are punishadle as var
prisoners.

Doss that anowor that?

Nr. Justice Reed., Yes. Doss The Hague Conventim or do
ths Ruloo of Land Warfers, Yhich we havo publighed, as I under-
ptand 1t, 1n connection with The Hague Convention, spesify hov
these who are aot satitisd to treatwmsnt as prisonsrs of var
shall be dsalt ¥ith? Are there any affirmative regulationst

The Attorney Gensrel. 7That, Mr. Justice Reod, I 40 not

unow. That f{s set forth, however, ia a generel vay, on page
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32. It sayss
“They my not, hovever, aftsr being captured, be
cuamarily put o deatih or ethoywise punished, But may
be Brought to trial befors a militasy commission or other
sridunal. ®

¥het I wmeant to &ay 15 that I do not think thst the rules
contain apesified vays other thaa that in vhich they shall be
deait with., All military commissioms have the broadest kimd
of military power, and 1t 1s very difficuit, except in the
Articles of Var, to find any procedurel cosmon lay of var, if
you ooculd oali 1t that. It i» very difficuls to f£ind it, be-
osuss the Ay deslt with these people in the middls of a war
pretlty proupiiy, Yithout any rules; t 1 think that ansvers
tho Question a3 vell as ve are sble to.

Nr. Justice Reed. Do these people correspaad to the
éofinition of unsuthorised bdelligsrents?

The Attorney Oensral. Yes, and they sorrespoad with the
definition of arwusd proviers, Seation 352,

Mr. Justice Reod. Vhsn you some 30 armsd proviers there
is no eimilar provioien 3uch ad there 18 for unsuthorised
beiligerents.

The Attorney Generel. Eo. It says they are not entitied
to e troatad as prisoners of vwar, and the provision before
that says that thsy shall not be shot. B85 that I think that
amed proviers aro to b0 troated as unauthorised belligerents,
reading the twvo together.

The first section says!
“ien and bdodies of men, who, without being lawful




belliigerents ® © O coumit hostile eets of amy kimd.®”

The secand provision; in order te make it perfeetiy sisar
that prewiors are caasidered the same thiag, seys: '
"Armod provlers, by whatsver nemes they may be
callad, * @ ¢ gyo pot emsitiod %50 ko treated as

prisaners of var,”

1 c3 oot Guite ouse if I GQuotdd the Valisndighen ease
yosterday, but I might poiat sut agaia thet 1t says:
"Hiiitary offemses, under the statute, mist be

trisd 1a the mamer thevein d17eeted’--1% says militavy
cffenders mast e tried uader the Ariisies of Har--"at
allisary offeases vhish do ast come Vithia the statute’--
this 1s the Supreme Osurt ¢ase talkiag in the Vailamdighem
cos0=—"mss8 Ve tried and punished under the commen 1av of

vap,”

Agnin lot o ssphasile that that 10 the besis yeasen feor
e military coumisaicn, The bLasio resson for and most of the
aotivisiss of ceurts martial are fer offenses sommitted Wy
nexbars o6f the armed feress in Sime of peces.

I Go mot ay that that is the Llimit of their jurisdistiem,
but ths rough distimstisa=-and the distiastion i9 impartant
then ve caxs tO an examimation of the Artisieo in moetinmg
Colonsl Royal's argumaat--1n that tha Articles cf Yar are
surrcundsd vith prossdure and dsfinitions protestive of e
dafendant. Vhy? DBesause the defendant is ususily ea Ameriean
aitigen iam the Aruy, viersas those same protestioms de not
opply to commiasions. WYyt Because commissions are set up to

try prisomers Of ¥ay undsr totally differeat oircumstsences.
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I think I shall not labor any more the question of
offences againet the lav of wvar. 1 come nov to & disouasion,
veF7 brisf, of the jurizdicticn of this Comaission over the
persons of these petitioners.

it 1a contended that the Fifth Amsndment gives these
persons certain rights. The amendsont is coplod in my brief,
on page 371

"o person shall be hsid to ansver for s capital,
or othervise infamcus orime, unless on & prezsatment or
indictment of & Greand Jury, axcept in csssos arising in

' the 1and or maval forces, or in the militis, whan in

actusl service in time of war or pubiic danger.”

I take it that the last phrese, “vhen in sotual servios
in time of wap or pudiic damger,” applies to the militia, the
2814%18 being & oivilian body and it being natural for Comgress
to provide that there chall not be miiitary trisls of militia
meh @X6Ipt in cases of var o public donger--that is, whea they
wore called cul for protectien of the 3tate.

Tharefore, the Question 1s, Yhat 13 the mesning of “except
in eas0d arising 1n the 1and or naval forees®® I think under
ths suthorities whish I have ocited and the cases that it is
very disar that that Goes mot meen~-~op it Would have 3sid so--
exeept UL Fespect $0 persamy im o land and naval forces and
kAt 1t dess not AppLy to md“lom. But that it applies to
cases Vvith 2ocpsos 30 the iand ond navel foroes in time of
peaso and in time of wWar. I do not think the language is very
slear, Bt the 0ases have aiways followed that ooastrwotion.

Again I 8m S0PFY that I have to burdea the Court with two
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nNOTY 0290e thit are 20t in =y brief, But these csses I thiak
are impertast. Oas is In Ee Creig. Yeu may vish to 844 the
veferense oa page 39, Bossuse om page 39 of =y Wwisf are the
sitasioms, ehicfiy frem sutherities ca military iavw, Whish
PP My VieU.

Gxe of the Ve OR2es At I hawe yeferemse %o 1s Ia Re
Craig, Vhish 15 found ia 7O Pederal 969. It was s Oirouit
Cours Pfer the Distrist of Kaness cess and ves desided im 1893.
I shall net 7efer further $0 it bestuse that csse and the
Wildman €886, 9itod 1in my brief, sad the caoe of Knhm agaimst
Andarsea Thish I shall presently give you, 211 have subetan-
1611y identieai fusts, so that I shail poimt cut what the
Szprems Court held vitheut vefevriag 5o the dseisioms of the
1cwe» ecurt,

Zahe againet Andersca is found 1n 255 United States as
pegs 1.

A3L of Gkese cases involve imstanses ia vhlek & member of
the military fores, & mezber of the Army, has been semtensed
for & orime unds® the Artisies of ¥ar and has been discharged--
I presuse in all sases dishonorebly discharged--and thes after
e discharge, &nd then he was no iongey & meuber of the
mtiftary forse, be commits another oriwme while undsrgoing
lapriscament. Be asssults tho offiser in cowmnd of the
pmm»mm.amumomnmmnm
besa disehargad, Xt while ha 10 serviag the sentenss.

1 sey tiat that 13 suthority, of ceurse, oaly fer the
propesitien that it is perfestly olear thet a aem-saldier
sitisen is Dot protested wader thw pyovisimms of the Pifth

Amsnduent undey these Siroumstanses.




The Supreme Court sald--and 1 thiak ny propesitien has

been very rerely guestiocned, sitheugh I admit there 1is as slear
numuycau.mnumamafhhumm‘
by a soldier who bad been dischargsd sad Whe had boon rearvested
and vas going to be tried fer his Seeand offemse after his dis-
charge from the Army By & RilitAry semmissien-—?
“In connection with this subjeet, ve oheerve 8o a
further ccontentien that, Jenseding the sesusdd te
have bosn sudjest to military Law, they oeuld met be
tried by & 2ilitary sourt, bessuse Cengress ms vitheut
pover $0 50 provide comstitutisnsily vith the guareatess
moumwuxmmtuwmsw.
grond jury, vespestively sesuved,”
and than the Articies of the Cemstitutiea are noted.
he Oourt aaid)

“Yhis {s also ¥itheut feundetisn, sinee 1% divestly
danies the sxistense of & pever in Cengress exsrted frem
the begimming oad disyegards the mmereus desisiems of
this Court by vhish this exercise has deea sustainmed.’

Tha decisioas referred 30, I thimk, ere deaisions im which
tais Questica 1o not railced, dut tho oxercise of the military
under the clreumstonsss o3 the Géurt 00id had besnsislained.

It would, I think, bo sa =Etyecsdimary ccmatruction of the
auandzent to PFOvide that for offcnses ccamitted by osr soldiers
in time of psaco tho nilitary ccmisolen weuld de suffioieats
and that our Amsricen 2oldiera had 2o rights to sompel jJury
trials, and t> hold &t tho saxs time thet shis constisitional

amendmont pormitted the soldiers of an easmy country at war

‘



vith the Uaited 3tates to sake advantag of the very olause

from vhioch American oitisens wore exoluded.
1 should nov 1ike to say @ word about Xz Parte Nilligan.
. It has already deea somsvhat discussed, dut 1 would iike to
briefly refor to it, If I may. Tho discussion starts on page
41 of =y brief,

1 Shink the importaat thing to remember in XEx Parte
Nilligan 12 tho Aot of 1863, There had deen a great deal of
oriticism of the Governmeat, in and out of Congress, over the
the arredt; deth by the Secretary of State, Nr. Sevard, and
thea by the Sesretary of Var, My. S3tanton, of persons vho vere
samsidored dangsrous t0 tho souniry sad vho were held without
Pights 80 g0 iato any ocurto at aii. As & result, I thimk,
largely of \hat oriticiss, Congress passed the Aet of 1863,
vhich {s the desis of the Milligan Sacieiom.

Fhat Aot provided that the Presidemt oouid suspend the
wris, bat limited his aotion i suspemding the writ in this
vay. It Was provided that vher any persons vere arrested by
the military; vithin twenty days aftor the passage of the Act
o7 vithia twenty daye after the arrest the Beeretary of V¥ar
ead ihe Secretary of State sheuid sudmit 11sts af those perscas
o Who district sourt; and thet Although wader the Aot the
peisensye gouid be held with the suspemsion of the writ, lav
60eria vere B1%ting &% that time and gremd jJuries were in
Pensien, and Ghe 2ilaged affeaces hed 5o de drought to these
sread Juries.

A mtlod vas then Proviéed under the otatute by whieh, if
e prisensre’ mtmss wore net ea ke iiet or ed not Weea
furaished, Whey then sould come befere the sourt oam & petitiem,

.




and the court could either direct thea to file their oun

recognisance or ¢lse e hold them for eivilian prosess.

Hew, ths Nilligas petition Vas uot, strisviy speaking, a
potition for & writ. IS was & patition alisging Umt be, &
sitizen for LYsALy years ia thw State of Indians, had beea
arFysted by the military whea the cOourss Yere Open &ad Yhen
3he grend Jury ves in session. tad that he had besa helid for
SiEty days, alleging the ecirsumstanses Mringiag him uader the
provisicas ¢f the Act, and asking that the Supreme Gourt direct
thet the provisions of the Act bv ocaforced, and askiag that he
should be roiessed from the control of the mtiitary aad givea
243 freedoxn or oise Eold ¢to be trisd undey the provisions of
the Act of A863.

The fasts af the Nilligan case I thiak are interestiag.
It Srings us heek $0 & Very pertinent question asked by
Nr. Justise Piunkfurter vith respedt te what conld Mo swmeid-
oved the definitiom of the A¥yes of war. Ia other vords, that
arsa, 89 Nr., Justiice Faaakfurter Jugpested, GAn very obvioualy
2o orested by the imvading smemy, 88 it GaR de orested by tle
conditices in the area or by regulatioms of the arxy.

It 10 1ot @ paper astter. It L0 & matter of astual faot
of the cendidions in the territory.

Eere it seems te e Derfectly irrelovant viat ene ceamend
e8lled this atrip of desch. The point 16 that, threatensd Uy
invealons of oukcarincs osd the constant siakings of cur
vessels along tho ocast, cur patrols had Beea ordered te patrel
that beash and bo ca the iock sut for submarimss. That 18 the

eosssatial thiag, 2ot vhat were the names of the paper cadesrs
tanded dovm With Fespest oither te adniaistmtion or to
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tactical activitiss in ths sres.

The Nilligan cass, @s Hr. Justice Jackson has suggested,
‘s totally ¢issimflar on its facts. Tha basie dissimilarity
8 that the N:lligan casc vas dooided in 186t and that the
cmditions >f moderm warfare were not then croated. Indlana,
as the Court pointed scut vas not a rebollious State. Indiana
had ngot recently been invaded. This man had been & citisen of
that psaceful State for twenty years and there had been no
military activities within the Stete.

1t 10 obvicusly different frcm this case, in which Gorwan
onemies invede ths :xomst- It ip perfestly fair to adait that
there can be 0o cannection of Lhe facts in the Hilligan case
with the facts in our case.

1 spoke of the faots. The majority of tho Court weat oa
to 28y, baving dealt with the Act of 1303, and the Act of 18¢3
not hadving beonfoliowed--the entire Oourt agreeing on this--
that sinco the atatuto vas valid and had not been followead,
Milligan should be released snd dealt with legally.

diovevor, the majority vwoat on to 83y that wherever martial
lav hag not beon deolared and tho courts are open Lo cltigens
and to others- although most of tha aryument of the oase escons
to deal with oitigsons--in that case Jongress sould not provide
for military sommisolans to try military offenders.

Tuo test sesma to ma a profsundly imprectizal sne.
Whother the :ourts &re »>pen or not does not meet the issua of
vaat i goin,’ an in that "srr tory, and it would be prepostercus

or the 1av to be that the President ococuld no' take pPropor ateps

t ropel and caplure atiacking snemies because ho had not olosed
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his own gour's by pru:lamat an

Mr. Jus!iles Bls-k. _!F the ¥illigén ::ana'go that far?

The Atiorney General. i think the Mill'.gan -ase absn>-
iutely went that far.

Nrp. Justige Black. Wita regpect t5 inveding enemisz: -
apiea or & violation of what ysu salid vas & wall knovwn a. l.tars
The Attorney Goneral. Thers ‘s mush ~anfus!on ‘n the
lanpuaye of Lhe MIill°gan c&ae, but the Mill!can :Aase cropeatedly
gols forth the fact that vhere the csurts are spen 8n: martial
lav has not been doclared military sommisafcns do not a8ve any

right to hear such cases.

Mr. Juotise Black. Did it 88y it could try military
offensas, however? You used the words “military  ffense."

The Attornoy Qenercl. Well, there i3 language in the
Hilligan case vhioh makes that very extreme talk a little
uncertain.

The Chiaf Justies. Vap it contencsd tuont that was a
mniittary of fonse?

The Attormney Ganerel. 3Jh, yos. It vas contendod thst
this vas an offenso egeinst the lav of war in the Milligan
cape, very definitely; and tho Milligan came indicated--by
saying that this did not cocur in cne of the rebelliocus States--
that if it had oscurred in ond of the redbellious BStaten, the
quostion would be modifiod dy thst.

Hr. Justico Blsok. That 13 bsoause in those S:otos there
was & military dcaination whish wap authoriszed to form a line

of distinotion between military offensen treditionslliy tried es

military offenses and oivil offcnses.

The Attormey Oensrai. That 13 true.




“) Hr. Justice Bilsok. This man was charged msinly, as 1

recall jt, vith making political spassches. Ho was oharged
vith oconapiracy, out linked up vith it vas the 1dsa of oivil
offenves, vhich in the case of coapleto military dominstion by
8 sonquersr, of ocuras, wvould have bteen tried under military
lav, But I do not understand that you need to go so far in
this case¢. 1 am not talking about which ie correct, dbut 1 am
saying that the Milligan case either directly or inferentially
went to the axteant of saying 1f there was an attempted invasion
by 3 =zomdor of am oneomy force,he Yould have to be tried in that
yay.

Ap 1 recall it, tho argussnts of counsel rocognided tne
distinoction botveen aembers of the armed forcés of this nation
and direct msmbors of the armed forces of anothsr nation and
rocognised that thoy had traditionally been trioed under niljtary
18v) but implieci: in 1%, it seems to =3, 1o the diotinotian
betvesn military cffomses in times of war and peadce end those
wvhich 8re trxaditionally 3 part of the great dedy of military
Lav.

The Attorzoy Oemorel. I thine it is fair to say that,
Mr. Justico Blaok, 1f oms 2443 that ths cocurt's contimued
insistancs ca the adcessity of maprtial lay having been declared
csrtainly 18 proof that where an iavosicn did not ooour, but
vhere Somd military operatizas vers going on, thet dsclaration
of martial lav wvas ouno of ths cssentinlp ca vhioh the juria-
dictien of the commingion of the military pover could bo
feunded. 1 think it is perfectly dalsar, bessuss the court

reitereted again and again the necessity for martlal law,

Mr. Justice Prenkfurter. Was there not & difference
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betvesn Lhe majority and the minority as to whather there vas
a atiitary offenso, it depending on whether thore was a field
of oporation? V¥aas not thers a clash on thatt

The Attorney Gensrel. I think that vas one of the
differences, but 1 think that oas of themsjor differences
vhigh Mr. Chief Juostice Chase emphasised, if 1 may retum for
a mcment to 4 portica of hio dissent, is that a majority of
the Court substantislly held that no Aot of Congress aoculd
have permitted Milligan to b tried under the circumstances of
the oasc. How, of courss, ths clircumstances, I have said, are
totally different from thie csse.

Ar. Justice Prenkfurter. They &li nold that.

The Attorney Oenerel, The majority of ths Jourt held
that Milligan had to be tried under the Aot of 1863, but 'he
mpjority vent much further than that and said thatl no Act of
Congress could have pomittoed Milligan to ds tried under the
circumstances of tho cans. That vas the msjority, not tne
minorisy.

This ia vhat tho minority said in ites dioment:

"We think, thareforg, that the power of Congress,
1n ths govarmmont of ths land and aaval forces sad of
the militia, is not at &ll affected by the 7ifth o>r any
othor amandment”~-ths o jority hed 2eld that the Fifth
Amsndmant d!d affost that oower. Chlef Justice Chase
goes on to 38y this--“Songresa has, therefore, ths pover
to srovide by lav [>r carrying on the var., Thia pover
naecassarlly extends (o all lsglslstion essential to the

prasecutinn of war with vigor auad success, exceplt suah

a8 interferes vith the command of the forces and the
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conduct of campsigns.”

He then addo:

“Wo sannot doubt that, in such a time of publiis
danger”- and he 1o talking about lndlans at tha: timu--
Congress hed power, under the Constitution, to provide
for the organization »f a military comm:ssion, and or
trial by that comuiassion of persons engaged im this
sonepiracy. 7The fact that the Fedaral courts vere apen
vas regarded by Congrous as & suffiIclent reason for not
oxerolsing the power; Tut lhat faet sould not deprive
Congress of the right to exercise it. Thdsa oourts
mnight be open and undisturded in the execution of thetir

i funetionsa, &and yet vholly tnoompoteant to avert threatened
danger, or to punish, with adoqQuste promptitude and

certainty, ths gulity comspilrators.’

fharolore, 1t teems to wo that !f the dissenting Judges
felt that thay had to use language an otrong as this, they
certainly folt that the msjorfity had gono far af:old in basing
the recsoning of its deciocion cn tha faot that tha courts were
opod.
i 1 would iike to sey ans more thing with respost to the
i#iliigan o283, The expansion of modorn varfare has bean
Judiolally reoogmised in the last war. Ths last war takss
Judicizl notiece of what modern warfare is, 83 In the MoDana ie
sass, in 205 Poderal. This scacernsd a spy 1iving in Hew York,
who was giving information as to vessels sailing out of How

York harbor. Ths Court said:

"Nilitary sutherities should have power to try sples
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vherever found} OthoI¥.88 L0y A ot LC ‘Judjsct to trial
for thut afifensus. Tue Lern "thastor of war,' as azed :in the
Hilligan case, apparontly ¥as lntendsd |2 2840 LLe Lorritory
of actlvity of eanflict”--that 18 was. ;ou sad in alnd,

Mr, Justice Blmek--"With tieo progress maidc 1 abtaining vays
and means [or devascaticon and desirustiza, "hu terriiary J!
the Unitod Statgs was certalaly witliin 43 Jiuvls o2 aotive
vperations”- that s the terrl.cry i the Unliod HTLELe@--
"Ine of the lsesour wxught by thie var !3 thai tis cvean 1s
no longar @ wWrrier Lo cafac; o 8N nsurance agminst
Amsrica's being involved in Europsan wass, " ead that, may It
Please the Court, was writtsa tweaty-two ysara ags.

With the Cnourt's permission, 1 vill say s fev worde
vith roforetce to ths Artic;a.u of War. 1 shsald like the
Court to note this. It .u already :n ths briaf, dut vhan ve.
coga to discuse Article of War O, tho article so it appears
in your volume of tho Manual of Courtc Martial in 1J23 ‘s act
sorgest., At hag been amended, 28 I set forth In La brief,
but 1 think we ought to bear that In mind. Tagd 1z the daly
articlis here relevart vhich has bosn axencec, 32 far a4s 1

nov.

¥iifong
fls
1;20 pm
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I have alreudy sqggeatad tha destrina, in Qealing with
e Articles o >ar, @ar ganeral sourta-anrtial ara cenerally
appiscabls in time of wace, and therefore that sannars of
standerd prosedure ahould sma o mere parsieularly spply to
thesn shan to commiaslions amd ather apeelol military wribunels
andc.. are wauslly 2ot Mp Lo meoL Lpociflio alrouns.ances, as
this cormission 08a 0@t up, and it oceems %> me that sl that
brokgrownd tha implisstiona in b aonetruction of these
articles besoms far alearer.

Jne FArob artlolde shish dssla »iud ALAlkeary coomloaions
18 arvigde L. wud AV ja usp . "s.rzax‘o' it pPovides LRAaLe-

*fhe previsions of thege artielas oconferring Juris-

diotion upen so.rts-martisl shall not be construsd as i

dapriving mllitery commiasiond, provost aourta, or other

pllicary spibwials of conswrrent jurisdiotion in resprot
of offondeps op offences Wat by statute ar by the law of
sur ba criablo by eush nilivary cammiasiong, provise
courta, oF other ailitury +2ibunals.’

‘he Snnereating languape there L8 “by the luv of sur Le
Lrinble by sueh military o-maisalona,” indiesting shet . have
aald, wnet silitar; commisslions sers aloays soasidored the
spproprinka tribunalo far Lrpin. olfensex upninst the iaw of
Y

L aeArn artless mhich psriugd 2o anould consider ia
articie M sna ARt rueaily s Lar Dasde arvicla .dding us
1A whe oo BeSPLOLion W L0 WAl ePtiGwd. 1 ®lll reed Qi
Av e very broegi

":ne rrealoent mey, by regulstionas, nich ho xey

moadiy FPom Lime to Lime, g re.oribe the prog¢raure, inciud-
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ing wodma of prool, ln cases befora cac ta-martial, courte
ol inquiry, miiiie ¥ commlnalons, ww other miLltary
~ribungla, whioh regeiail ne ohwdi, 18 2. I nr &s Ao anali
Arem praaricable, apply -aoe ralez of avidence cenarasly
re0e. niged in tne LPtul OF Irimlael ceees Jn Fhe . lstrist
CoMrLs a5 bae inlees biolLes) Fravided, her ovinin, con-
Lrury ta oy lacsmaelatent v)th these artlcles snkll be a0
preagriied .
it geams vo ®mA, in vies A v fu ceatl A8 Lhmb i DNuve
dVen whe fourk aith respect .o ihw nlatory o: cosmlsaions und
buaw.a. a6 tn articldo Ly, tha COMALABLONA anem Lo be Lnoae
bodisa valah dealt Din spealad caneg, Lol §t beocnmeas cluarer
thai. \Bis artiele means LAt rules swy Le presaribed for Coulta-
BRrhinl, for apecinl s inds oF courts end a-mlssions, «na anen
thoaa puleas have been presariied Jor Courtes-nartial ani comnis-
shons Whe ’ragidant muwat adhere Lo them,
ne el Look w0 9. ¢ shnt rules r;nvo been prascribed for
SOSdadans | S L Saemk 12 we thet Ax a Tal=ly simple conair.c-
vion,

L think parkepe L1 is el Inappropriats Lo refor o .

ten -abt
rules sotabliaded by whe :resldent's vrder, bicaune that 1s
purt 94 «he ushole apaves shien 1a found on ALe Y af my brief
tPandling

"the lommiassion ahali have pomar W and ahail, sxe

800u6i0N PAQUAr®a, RAKe suah rules for Lhe ‘emauct af the

procsoedlings, sonalonwant «~18h tne pavera of MNlitui: (on-
slaalons under he artiaclos of Aar, ae it ahols deen
1900a3ary for a Sull and fulr .rial of !he asttara before
it.”

You ses he there says that they must da conslatent witn




'rumt, let us say, 5o e swo-thirds rule wn i
Ay rule does apply, Lt 18 Alavegarding the law, m s 1n
ut.hl.la in the prnu-uu whieh prevides that &t M& d:lu

‘O the SORtTAry, it says "sush rul.u s t&

ﬂumw ruless
mammam mra:mm:m sriad of mmugn é

S
A e

L GO

patove At."
 And khen, with referemce to evidense, it aayst,

“guah avidense shall be admitded es would, 18 m

opinien of the mouu; Qof the Commiasion, have muwv

oo b e 2 Y ST TR T T

rmtor“montrumb“ﬂﬁom”‘

. Amgrope
oumumauaoumm«uauuo:m

50 mm;.
mﬁumu pewers ta Bis subordiRste efficers.
ar./msuo Bymnes. 1s it Dot conseivable thet this

refory u the Arsisles of Var mah preserids sartain. ru.ln

a8 50 the admiseisn of ultmr
The AStormey GemePal. Mr. Justice Byroes
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Artiels 25 previdss when depositicas sre staisaidle.
That artisle spplies o sommissions.

arciels 26 provides befere shom depesiticns may s teken,
and applies spacifisally te ailitary semmissions.

Artiele 27 refers to resaxis of seurts of inquiry and
military ecmmissiens. ;

YTou 800 Uhat these ariicles and the others whish I have
a-ationed-~and 1 think I have mentiensd substankislly all ef
then now, having spesifisally previded sartain rules with
vespest to the sondust of semmissions, very obvicusly mhere
the other regalations either astually, as in mest eas:s,
RentiSR GeUrte-martisl or ave ..um with peapest to amilisary
semmissiocns, taking ke regulstiess tegeshear, Shia very specisl
xind of sridunal shall be guided by these rules ia the Articles
of Ver., 3o thas the imelusive M of the petiticaers
that substemtially sll of these ariisles apply to sammissiona
is net sceurate, Tat is e dasis of the shole ergument.

Let me illustrate 1%, for instanse, with Artislde 70,
shiel is the ans whish 2 steted bBad Desn amended. It says?

"Ne sharge will be rofarred for trial wntil after

s thoreugh emd a.-umd investigation thereof ahall

have been made.”

That was the 9ld form appesaring in the Renual. Now, con~
aelvably, since the lamgusge 1 gemeral, 1t might be argued
thut 1% shall be referred 5o s scrnissien and his 1s one
of uhe shings under whien the petiticners sre u‘ln.ng. « oom~
plaint. But the amendment provides, and you will find it in
uy brlef at page 57, thats

*jig eharye will be referred to a general oourt




martisl for trial unti. after e thorcugh and impartial

inveatigation therenf ahall hawe been made.®

.of us aasvmn that . dld not Rave that amendment nnd
that the arsicle resd--

“Ho charge will ba referred to & general dourt-
martisl for trisl uncil after a thorough snd impartisl
inveatigation shareaf shall have besn made.”

The argwment, X take it, then wauld have desn made by the
peati sioners thak ﬁw. 414 not apply ~e commissiona; and yet
alearly the history 3f whe amandment shows shakt there vas some
mbjianh, in the oplgins) provision and that COR. Pa:s apealll-
cally amended it, 8- that the anendment vas intended to muke
it apply only %o courts-marilial, and that the type af languug:
1s the type of language whish excludes commissicns by mention-
ing eourts-marsial.

S0 we ¢ an go all through these articles. It secns to me
pashape unnesessary to teke them up in devall. L think the
Besie theury of senatrustion has besn presented to the Gourc.
» Avtiele 46 is found on page 213 of the Nanual far Courts-
Martial., Iv is discussed in my brief on pags 5T7. That arsi-
ole reads a» follewss

"Under sueh regulations &s may Ue pressribed by the
President ovary record of trial by aeneral sourt-martial
or milisary sammission”--
et olearly spplies to Commissions--

"secolived By & reviewing or ecufirming aukhority®--

thero 10 I8 this 088¢ 00 redexd of & military commission
received by & reviewing or scafirming sutherivy.

the Chief Justiee. You mean, Where 10 B9 requirensnt,

“

o %




OF merely that 1t has iot ocourred?
The attorney Genersl. 1 mean that thers 1s no require~

nent,

e Chisf Justise. ihs President 1s not a reviewing
Mt,;
The aAbterney Gemesral. I wap Just soming to that, Hes may
be.
Iis artiels, it veems o me, elearly is not an article
under wlhifeh 3he President is permitted to fssue regulations to
- govers himself. 1t s for the governancesf the reviewing
mﬁoi_n‘. In all sriminal pracesdimge they ;0 4o tha Board of
. Review, Undsr this prosedurs, under the proolasation, the
- reoerd goes direstly te the President.
' The Chtef Justiee. That is at his direetien?
The Aktermey General. Yeos sir.
the Ghlef Jussiee. If i: i3 %o ge direetly o him,
;. should not She arder be submitted to the bedy jrovided for Rere,
sinse he is the yoviewin; suthority? ‘
s ASternay Jenrral. Lot us eee, again, what Artiole 4b
sayss
‘ ‘Under sueh regulations as my be preseribed by the
Preatdent =
Thal 1s, pressrided for whom? Not for himself,
The Chief Justice. ¥y not, simse whas he has dons is
S0 make & regulation uhish, Lt is argusd, is sontrPary :o the
| sequireasats of the Arsieles of War mads appliecable to a trial
before a military coamisaiont
e Attorney Oeneral. 1o thia esnasetion I was trying
. S0 see, Siret, What the artiele mesnt--did the srsisle mesn
v Ahat the President ahould 18sus rPegulations with respees to his
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j © Tas Ghlef Justies. The arpment Ls WMt the Avbisles of
m-muumu-uummm--nmuw
5muummuucu—um.

The AVtarmey Gemsred. I wnderetand; Wut Lt somms %0 ne
@Bat this ariiels vas 20t intended te aZply te & sase in whieh
the Presidens skipoed the yeview beend,

e Chief Juoties. The, suggestiss 15 WMot (he rFecerd bo
mads applicshls, and Shat the President, wader his pever 0
make regidiiens, if ko mebes regulations and ssts lusensistemte |
1y vith them, 10 Sharefies seking sontrery to the regulstioas. |
| e stbemay ened. Girtalnly \ae President as Preat- |
mmmmmmmmm. !

mmmm.mmmmumums .
n.mmuwmmnuwu-mm {
o-luul. xummmumm

he ASbemmey Osnaveld, nounnnhl-un-tm
sis ova Julge Alvesass, Vo whim he SR Fefer the sase, is
astuslly \wying e ¢ase and making (o vesemmentation?

The Ghief Juatice. TS bings yeu te Avtiele 503,

i D AtSermsy Gemernl. But this 15 & sitvatien where the
m'-ah‘u&mcu.muumnmm;
nﬁn&»mmumh.uu-uutnu.&monl
‘-tu.no—uuu-.-ummu-n. xmnu
m«uxmmmummmumumuu
mununnn-uuunmunm X ¢ not thiak,
10!00&!". muxaz-munummmm
ummamm«uum. mtum&u
aB0es I Shimk 1% aomummu.
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‘e Justive Jasksen. IMe claim here 48 et it L0 i

. Dreper to Bold \hase perecas for vyial befere & milltary com-

| miastom. ‘

Ihe Attermey Qemeyal: If the sele guestien is one of

| Jurisdsersen, I eannet see hiw these quessisas ge to Jurisdls-

m. bosause e President 's proslamatien is specifically
-m subjest to the law, se, very obvieusly, it seems to me,
ummmmumpmlmtmms.nlunmlmu K

mhnm
The GRSef Justise. 1s there anything in the erder whish

( mm.. Ser yeview, se far as Artisle 46 s acnsernedt

S
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|

The Abdermey Ostioval, Noes I Shought of that, kr. Chief
lnlu“. and I hestsated in pressating i%, bessuse there s
uus?ummm:muusmwun.

The Ghlef Justice. Wnat sbout Artiele 504t Dees Wmt

mz omly tul ssurts-martial?

™he A“-nn Gemewal. It 48 uuu‘unn Anited. In ;

| asaling with Artiele 504, whish is on page 2 ef \hes Manwal

for Courts-Mapiial, 1% refers to Artiede 48, and I should like
% Josk &b Avitale 48 o messat, |
The Gaied Justiose IV Fefers o Aviiele 46, also.

Tue Avtesmay Gémsval. Tea) Dub I wamt %o sake 4B fives,
‘Wmumhmnuumxmw
I4ght o Oals,

munmuﬂmm.uomuu
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he Chief Jestiee. That cemss bask S0 Vae uestisn of
whethar AvStele b6 applics to She Presidens.
The Atmin Generel. Bet, Revestholsss, the autherdily
osmpstens te cemfirm the sentenss is the Presidest. Be hus
asted ss the appreving sutherity, snd no aidisiensl cenfivus-
".”I‘.“m.
, © Swe Sustive Moeds APSL010 46 vefeve Dotk to Sourts-
mapitel and siifvary cemmisaiems?

The AVMSmMY Gdwsrads ¥9ds 40 relers to both; Wmere is
-W“mm‘o'

 the Chtef Swatsee. mwnuwmm
wr
| ‘mumm 3 am sen @it sure whes Juur
l-u'nnu. ‘

e Gatef Jestiee. wmu-mummf

the usternay Semeval. 2 thisk 15 veuld, elesrly..

The GHief Justises Avtlale 0B previdess

_ “Befeve any vetewd of trial ia whish Where Nes Bess

‘um-mmmmumm
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™o Attarney Gemarel. Artisle 504 yefers, ss I take u.

uuomdcmu :ms.muum.-mmw
inposss sertain sypes of semtenses.

“ ‘Them 18 Pefers to cases in whieh the Preaident's appreval
108 the sentense 1s required wnder Avitels 4b.

Our arpument is thet Avtiele k6 Goes met Fequirve Yeview
“mmm“ﬂhlm.ﬂﬁnkﬂm“
;nefers ealy %o courte-martisl,

The Chilef Jussies. Could the smtenee be carried inte
1sxosution withous the appreval of the Presideas?

e ASterney demsral, UNe.

e (iisf Juetise. It yequires oenfirmetion By the Presti-
Gond® That driags in Artieds Lb. It 14 wequired %0 go %0 e
‘momntnmtu-.

The Attorney Oeneral. IS dses 2ot seqm $¢ 20 At the
language of Artiele. k6 severs shiss

‘Under sush yegnlations as may be preserided Wy the

. Pyeostdent every reserd of #isl by general sourt-sartial

or uilitary comnissien recsived by & Peviewing er ssnfire-

ing sutnerity®e- i

Is this & recerd of & trial Peseived by o reviewing or
semfirming sutherityt

The Chief Justise. It would semm so, if the exseution 1
earried iate offess.

The AtSermey Generel, As I argued 18 \he Doginning, whis
article seens to me $0 be intended $o apply te the Board ef

Review and net te the Presidsnt, beesuse he, deing the Commander~

in-Chtaf, 4008 NOt make regulations with pespees to his setion
shen 1% cemes up %o him,
"My, Junkiae Pramkfurter. In other words, he oan make sush
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rogulations in es¢R Sase an he dssss propert
The Attorsey Oenewel. Yes, air. .
e Chief Juetice. What sbout Artiele 38T 1s the power >
of regulation sirewmsaridbed? . . |
he Attormey Mu.l.. Certainly; it I elaim that it 1» ‘i,:
20t & regulation sireumseribing the sireunstanees in this case
uhere it akips the board end goes 4iyestly ¢ the Fresidsnt ‘
himselsf. . i it

Bre Justies Frankfurter. In sases whers the rescrd goes
%o the President samethimg has o Bappen 1a sdditlon to the !
sentense that 13 lapesed By the Cemmission bafere there sould ;
be any azseution of any sentense?

he uﬁm Gensysl, Yea. I supposs Be would approve
it gg_n‘“ﬁ i%.

¥r. Justice Prankfurter. Therefere 1% Ras to go Lo hlm
in the nature of thimgs, Dessuse the Gemmissiea itsslf has no
pows? to carry eut the ssatenss, Bas Lit?

The Avkerney Gemersl. ¥o, sir.

¥r. Juntise Prankfurter., harefere the previaicns eof
Avilele 46 will take eare of Artisle 4B. When this resord
aovs §6 Aim he weuld Rave t0 do sewsthing, 80 that 1t scmes
wnder the MME«Ml of Avdisle 8. Bus as b
artielelp Lt sesms stvemge that the President should de Vol
te Lasus regulatioens for his own sondust,

e ANSerney Gemsral. If (hat is Analsted on, 1% seems
te ms e bo & stremge sematrustion; Wt 1L Whe President de-
shves o make vegulations for himeelf to set wnder he ean a¥ill
‘4o &8¢
j Ky, Justiee Juskcen. Buppese the President wielates 4ts

|
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Mnunmnu)u&u ist
The AGW,.MI. 20, In military lav the Commandey~
ia-~Chief Maa the £ imal werd, axd 18 $» nething mere than the
Cammander-in-Chief saking for an imvestigation of she cireum~
| otanees and mhen seving om thes es ke deems proper. That is
il any eourt-marsisl is exeept, of sowrse, as medified »y
| Congress. ’
; kr. Justise Jusksen. If & milivary commission dlsregards
" Whe Pights of partiss thers 1s ne remsdy, and that is ihe
. Jeasen that the #illigan sase was eited and 2» nmnc
| landmark? | ,
The Attermey Jensrale I would met egree that it ia regard-
| o4 An thet waye. 1 shink 1% is well %o Pemsaber thas the
Killigan esse was dseided after Wie war was ever.
. Mps Justise Prenkfurter. Yeu have mide ane conseasien
shish is presisely within the seope of Celensl Reyall's argu-
_men%, shen you aald “ensept, of Goures, s» modified by Cen-
The Atterney Oenerel. Perhaps I narroved that too mugh.
X bave alsays elaimed Shat the Preaidens had epesial powers
aa Commander-fu~Chief. it scems to me, elsarly, vhat the
Preatdent 1s ueting in ¢onsert with the stakute lald down dy
" Comgress. But I am glad you have Brought wp thr paint, besause
1 argue that the Commsnder-in~Chisf, 1o Wime of war and vo
. yepel an fuvasisa, 15 met bound By & statute.
ar. Juatice Boberts. That 15 o say that the Articles of
var bind him someSimes and sometimes they do nos?
The Atberaey General. ¥No. 1 de et say that, Mr. Justiee

| Beberta. I say that 1% s pezfestly slesr that in ibis sase



d3% - sheve L8 29 senfliss.

. l!ohnmom. Jou mean, bis astien dees net son-
£31e8 with the Aeb of Cemgress?

The atieraey Gemsral, Yos, sir,

Nro Jussise Meberte. That 1s & Perfectly wnderstamdadis |
| argument, Beb I waderetosd Jou 16 say that if ke asted ia i
| eenfiles with he aste of Gemgress 1% GWALl was 0l ML,
| The AVSevmey Gsaowel. X do 20V thisk I wems quite as far
| 68 thats I think we seuld imagine situstisse Where the Pyésie
smmnut.uu’anmnm.;mmunnn A
| st of Congress. Ne must have seme semstitusiomel pever WMot | f
gw...m'umnnnu.um. I ek
| 1% Lo wmessssary foe me o argue 1 Beve, fives, Bessuse he o
| Das aeted olearly wader Whe Aviisles of Sar end, sovently, |
!
[

i
1o
|

| vhekhar o7 m0S \haS presedure 1a Sellewsd Lo 2t fer this
| Goums be gb MMV, o
It seems o me Whab \he Court has Desm asked 0 desids ‘
. 8-3008 guestion. The President oot Naving soted, Jou are atk-
. o8 to deside wnether 1% wewld e legal if he 4ld aes.

I thiak, Kr. Chief Justice, alse, if 1 am sesurete in
saying 89, et APELe1e W6 13 the emly eme vhove Ware 1o 0
, doubt. e other sestions very olearly deal with eourss- ‘
. martial, 1€ I am corveet in my sematrustien of Artiels 30. |
In arsleles 50k, b6 and 46 the quessien gees selely b the
matter of review. The other polate I elaim are net well taken,
m.m;m-mvnﬁuummauuadmuom\
Comatasien under my eemsbrustisn of Avtiele 36,

Do I make xnysell oleart

The Chief Justise. Yes.
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