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P . OCEEDINGS -----------
The Chief Justice: No. 2631 the United Ste.tos of Anln"ica 

and the Secretary of Commerce v. California Eastern Line. 

ARGUNENT ON BEHALF OF TliE UNITED STATES OF ANERIC.l\. 

By Nr. Davis 

~~. Davis: ~~Y it please the Court, this caao comes hor e on 

certeriori :from the Court of Appeals o:f the District of Columbia 

Circuito It arises under the Ha.rtime Renogot;ia.tion Act and 

concerns the efforts of' the Government to eliminate eJccozsivc 

profits alleged to have been made by tho z-espond~11t .. the 

Califo!'nia. EasteJ?n Line 1 Oi."t. a. cc'X'te.:in contract '\·lh:icll :t1; entered 

mto 1n 1941. 

Ca.l.ifoz•nia Eastern Ol-med a ship called the S. S. VERf\IONT 1 

tlhich llas eont on a miaaion to cru;ry SU!'Plie~~ to the Bri tiah jJ'l 

issue ., not 1n ·this proceeding but in the renegotiation procee41na, 

1s Whether CaJ.i:f'olma Eaawm Jmde oxcaso profits on that l'Wl ot 

tbe s.s. VERNOi•ff. 

that baS the a tella.r z-ole in renegotiation •ttera, held that 

there vere no powers to renesot1ate th18 oontraot Vbich 

California Eastern had entered into because the Tax COurt tbOUaht . 

that it uao \11th th~ Br1t1oh Govornuent and not vitb an &pDCJ ot 
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the United States, and the Renegotiation Act requires, before n 

contract can be renegotiated, that they have to be lli th cert ain 

named departments or agencies of t he Unit ed States . 

The Government, relyi ng on various previoun dcc ~sions of 

the Court or Appee.ls or t he Dis tric t of Columbi c., cha;G it uould 

revie't·l a Tex Court hOlding in a renegoticti ol c~:Jo of' thin typo 1 

sought reviell in the Court of Appeals. Some'\Jhat t o ou1~ SUl"pl•:i.oo 1 

the Court of Appeals held tho.t it ue.s vli thOU\; authority to re-

viel7 this kind o? question in a. Tux Court l,enego·i;ia.tion mo.ttor , 

and so the case ·ua.s brought here by t he Governrr.ent on cortoriori, 

and I l70uld stress that the issue he re :is not the basic ro-

negotiability of California Eastern ts charter to ce~ry s upplieo 

to East A:t"'rica, but the question is 't'lhether the Coui•t of 1\.ppea.ls 

of the District o:r Columbia. Circuit has authority to revie 'H t he 

bolcU.ng of the Tax Court that the.t cdntract \7as not r enegotiable 

under the World War II Renegotiation Act. 

If I me.y state, shortly at the beginning llhat our position 

is, it :Ls, one, that the Government is entitled to the same rule 

wbich the Court of Appeals has been applying on contractoro t 

appeals to that court 1n renegotiation ma.tterBJ and, tuo, that 

the issue ot contract renegotiability 1s vith1n the power ot the 

c OUX't ot Appe&la and should be rev 1eved there. 

'l'h1s case involves on ship line alone, but there are tvelve 
. 

other cases pon41ng 1n tho Tax CoUl't 1nvolvin8 t he sue pneral 

1oouc of t bC rcnegot1cb1l1ty of' a Red Sea cho.rter, a charter t o 
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carry supplies to the Red Sea.. 

The t.acts go back to the period in t he spring or lq41, 

shortly erter the lend-lease Act had been passed, and, of course, 

before the United States entered Horld lla.l" II. Prcoiclent 

Roosevelt, in April, 1941 directed the NE.ritiroo Commiosion to 

essemble a. f'leet of t1-10 million ton::J, a lcrge pa.~., c of "hich m t:J to 

be used to carry supplies t o ·i;he Bl"itish "..lhO ho.d juat cnptt.rod. c. 

port on the Red Sea. a.nd 'Here eng~ging in the fa.mouo No1~th African 

ca.nrpaign. 

The Na.ritinl9 Commission m1s dcsigno:t~d by the Prc uident to 

maKe the arrangements and to assemble this largo fleet . And the 

Commission did so. 

It held conferences a.nd discunsions ilith tho v:...>.riouo chip-

01·m.er-s, including repr-esentatives of California. E:J.otc!•n, o.nd they 

discussed the terms o:r the charter and i1ha.t the pl"iceo chou.ld be 

and l1ha.t should be done under the charter. But the chc.rtcr 110.0 

not signed technically by the f.laritime Commisoion. It ·uas oigned, 

for reasons that I ·uill go into a little l7hilo later, by tho 

British Ninistry of Uar Transport, because the Britioh ·uere to 

receive these Lend-Lease supplies. 

H0\7ever, the s.s. VERMONT, the ship ,.lhich is involved in 

this case, sailed bef"ore the actun.lly aigninS ot tho charter. It 

sailed during thO course of the diocussions and ~gotiations be-
. 

tr1een the l·la.ritim Comm11Js1on and the sh1po1mers. ~ I should 

oey thet tl'l~ Brtt~1.0 Govormront took no pc.rt 11ho.tcoovor in the 
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negotiations and conferences relating to thio cbnrtor. 

The fUnds tor the payment of the contract, the payment to 

respondent, came solely f'l.~om Lend-Ica.se funds. They 11crc o. fund 

appropriated by the Congress unde~ the Lond-Loanc Act, and the 

British Government undertook no responsibility ?or payment and 

made no payment viha.tsoever. 

No1·1, the bulk of' these funds '!-.;ore paid to respondent before 

the ena.cttrent of the 1-lal'time Renegotiation Act on April 28, 1942. 

But there uas a. substantial sum, something over $15,000, 'tlhich 

wes not paid until after that time. The Renegotiation Act 

provides explicitly tha.t it. covers e.ll contracta llhich o.re un

performed as of the date of the passage. 

So the Government originally took the position that the 

Renegotiation Act covered this contract., which the Governuent 

said lias in substance with the 1-laritiae· Commission, an agenc7 

named in the Renegotiation Act. 

First., there were efforts made and voluntary renegotiation, 

because it was diScovered after the finiShing or the voyases tbat 

Vba t appeared to be ver'f J.arp profits h84 been DB4e on these 

Red Sea cbal'ters • '!'he riSks or tbe voyage t\II'Ditd out to be IIIUOb 

less than ha4 been anticipated, and in aollt quartera it .. felt 

that the profits were ezceaa1ve up to 100 or 80 pel' oent 1n tbe 

mtter 1 an41 aa I S&J1 ettorta at Nne&Oti&tion veH ~1'1iaDn, 

but tbeJ were undertaken unauooeaatullJ • 

The committee or Congress 1nvest1sated the matter an4 o ... 
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to the sare conclusion that there had been prim fe.cie large 

excessive profits, and recommended renegotiation under the Re

negotiation .. 4.ct. And this i·IO.S commenced in November or lQ43 by 

the sending of a notice or rcnegoti~tion under the o t~tutc to 

the California Eastern Line. 

Shortly th~reo.f'ter another company, the Ho.torn:ar.. Conlpnny, 

·nhich ·uas in the sau:e situation, e.nd alno ho.d a ned Seo. chD.:I:'ter, 

tried to cut off the renegotiation administrative p~occoding by 

bringing a declaratory judgoont and injunction action in t r.c 

District Court t:or the District or Columbie., a.nd t heil" cla im l iD-O 

similar to the claim -which the prenent l"espondont han lill:'..de, tha.t 

they \Jere not subject to renegotiation because theil" contract m1o 

noi; t-Jith the Naritime Commission, but i·Jith the Bl"itiah Govel"nmont ; 

therefore, it did not fall under the Act. And they said it l70uld 

be a. lJa.a te o~ time to go through the renegotiation proceedings 

I 

because it 'l-Jas clear they uere not covered. 

The District Court here threl·1 out the case on the ground 

that they bad to exhaust their administrative remedies, citing 

and relying on the famous ca::e ot Myers v. Dethlehem, llhich bad 

ma.de that holding tor the Labol' Board some years before. But 

the COUl't of Appeals tor the Distl'ict or ColWJI:)ia l'Oversed. It 

thought that the pl'iJDal7 issue ot "t>lhether the contracts were re

negotiable at all vas jurisdictional, and it thousht it o~ 

decide that, and llithout requiring or without permitt1ng the cue 

to go tbl'ough the norJJal course ot administrative proceedinp. 

LoneDissent.org



1 7 

And it sent the case back for trial on that iosuo .. It had cone 

to the Court of' Appeals solely on the pleadings, the allegation 

or the shipo'lmer that the ca.De 'lias not renegot:i.nble, o.nd the ca.ao 

'1-lcl.S sent back by the Court o.f Appeals fm., tr:l.a.l on that isouo of 

contract renegotiebility. 

The Government sought certeriori, 'llhich '1-IO.o 6l~cmtod, and 

this Cow...,t reversed the decision of the Coul"t o:r Appco.lo of tho 

District of Columbia. 

This Court seid that the doctr ine of pl~itnal"Y a.djudica.tion, 

·the doctrine of exhauation of administrative remedy, ohould apply, 

tne.t the case should go baclc to the ordinary course of o.dminio

trative proceedings through the original renegotiation agencies, 

e.nd then on to revieu in the Tax Court o:f the United States. 

I '\.z:t.ll have occasion later on to discuss more fully this 

decision of the Court1 because it is rEjlied on very heavily by 

the Court of Appeals in the present case 1 ana, of course 1 by 

respondent. 

Well1 these cases did go be.ck1 and I should mention that thO 

present respondent itself tiled a declaratory judgment action 

simjJ&l' to tbtl.t f'Ued b7 Wateruan, l>lhich was kept 1n &beJBI'\C& 

pending the resolution ot the WaterDBn controvere,-, and atter 

thiS Court bad d1em1soed the Waterman oaae, the present respondent 

also diSmissed its case, an4 renegotiation proceedinp thrOugh, 

ot course, respondent and the othe~ obipownel'B claiD84 tbat their 

cha.rtel's, ~choU' contrc.c to 1 \scro not oubjeot to renegotiAtion. 
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In lQ49, th~ Chairman ot the Nnr:ltine Commi.Goion
1 

llbich 1180 

the renegotiating agency under the statuto for thio pUl~poso, 

held that excessive profits ha.d. beon mc.dc on this colltl~v..ct. Out 

of the ~~oss ~oceipts or so~e $~50,000, he found that $164,000, 

e. little less than about 40 por cent, I should suy, 11ore ex

cessi·Je. 

N0\·7.7 the ~enegotia.tion Act pl"OVidos for e. de novo proceeding 

in the Ta.x Court. It is not a revieit proceed1ng in the senco tho.t 

it iB e. revi~nr of administrative findings. It is e. cou:plotoly 

de novo proceedil"..g, llhlch was instituted by the rocpondent here 

in the Tax Cou:t>t. But because the l'espondent clcimed. th.:!"t it i1C.::J 

not subject to :~:engotia.tion a.t all under the contract, :l.t moved 

to sevel' that issue and tvo other comparcble iGsues boforc any 

determination of excessive profits '1o.s made. 

The Tax Court granted that motion and set thio iasuo of 

contract renegotie.bility dO't·m for a separate hearing. And so 

there has never been in this case eny determination or finding of 

the amount or excessive profits. 

In the Tax Court, ot course ., respondent and the Government 

put 1n their case 1 and in What I say about the Governnsnt t s 

case 1 I am not intending to suggest that the issue of contract 

:renegot1ab1l1t7 1s ncn1 before this CoU%'t1 because it in not, but I 

do wish to ass\11'8 the Court that 1n OU%' view we have a substantial 

case 1n that a review of our case 1n the Court ot Appe~ ot the 

Dist!'ict or. Columbia. rna.y VC'"Y' uall reoult in a. dotorminlltion tha.t 
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Calitorni.a Eastern's chQ.rter '1as renegotiable, and theretoro 

rema.nd to the Tax Court f Jr a proceeding to detormino the amount 

of excessive profits. 

Nou, CaJ.ifornie. Eos tern t s claim is q 1.li tc s inJ!)lc • 'rhe 

che.rter 1-!aB signed at tho end by tho British Niniotry of \·To.r 

Transport , and they oay it is \·lith thD.t agency and no·· 11ith the 

lla.J:>itime Commission e.t all .. 

The Govermnent t s ce.ne, on the other bc.nd, i~ th:::!.t the Bl"i tioh 

I·linistry of' 1-lar Transport ·uas in errect the signing nccnt ro:.."' the 

Nariti~:re Commission, and also tbo.t the nenegotiation 1 ct ic o...n 

effort by Congress to eliminate e~tcess lvo proi'its fron all con

trn.cts paid for by Government-o.pproprio.tod fundo, and that undo!."' 

the terms of the Renegotiation Act) this cont1.,o.ct ·uo.s a con·c.!'a.ct 

t7ith the ~J.e..ri·cime Administration. 

As I have said, all the conferences and discuasions took 

place betv1een the Nerit:tme Commission and the respondent a.nd the 

other shipo1mers. There ·Here no conferences a.nd discussions 111th 

the British at all. The ~aritime ~ministration intended to 

enter into a contrac-t;, in our vie'\>7• We rely on various resoll.;:tions 

passed by the ~~1t1me Commission at that time. 

The :fUnds "'ere clearly to coro f'rom the United States Govern

nent. There '\-las not even to be the use ot the British as a 

convoy. The !·lar1t1me Commission \788 to pay dil'ectly to the ship-

0'\-mers whatever amom1ts vere due them W'lder their Cb'U'ters. And 

t his '\laD a.c tual, y done • 
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A3 I ha.ve s o.id, th3 fundo ca.mo fl"om appropriated fundo 

all otted by ·he Cor~reas of t ho United Statco. 

No11, the British did sign the contract .. an:i it ~ppoa.ro 

from the vc.rious nogotietiono e.nd co i'orences uhiCh c 1·e 1n t ho 

!'ecord e.nd \lhich, of coul'se, IIOUld hcwe to b"' conoidcrod if' the 

merits of' the case uoro t o be decided by a. court -- i ·c a,9pca.ra 

rrom those discussions e.nd negotio.·L.;iono tha.t it ·uuo not ovon 

certain that the British ·Here to sign the contr,::J.ct, tho.t it 110.s 

only at e very rel~tively l ate da.t e) I believe after tho cailin3 

of this ship , the s. s. VERNONT, thc.t it w2o definitively docided 

that the Bri tish 1rere t o s ign the contract , o.r1d I need not 

specula t e to t he Co w."t on the reasons 't·lhY at the end o.P Nay a.nd 

June, 2q41, it might have been t hought undiplomatic or in

appropr iate for the Federal Government, t he United Sta.tes 

Gove rnment, t o sign a contr act for the carrying of supplies to 

the British Governmnt in the Red Sea. unen the British Government, 

\Ihich \Jas not then OUl' formal ally, \7as undertaking the North 

African ca.npaign. 

No·u, 1>1e rely on a.ll these me.teria.l.s 1 as I have said, a.nd l'le 

rel y on t \70 further, and we thinlc very significant, documents. 

The first 1s an official statement by the British Govol'lUIBnt 

lllUch was procured for the purpose of this case and which states 

t ha t the British Government considered itself at aJ.l t1m a to be 

the agent of the l·lal'1time Cor.am1sa1on , and that the f.Ja.ri~ime 

Com~isnion, or tho Un:U;a . Sto.too GcTJornm:mt r eproscmtod by tho 
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r.:aritime Commission, lias in substance 1 in e.ctuoJ. effect, tho 

charterer or the shipo And l-10 a.loo rely on tm excha.ngo or 

correspondence bet,7ean the rcopondcnt, Ca.lifornio. Eo.:J torn, llnd 

the B1•itish Government in 1952, after tho ca.so hCd bc'Jn 'chr oueh 

the Talt Court and vlhile it 1:as st:!.ll on .a.ppco.l t o the- Court of' 

Appeals. 

The CoJ.ifornie. E~'wotern sent a refund to tho Br:L'Gioh 

Government. Under the terms of the charte-r, certain :t~ofunclo 11cn-•c 

t o be made if" the 'Ha.r risk premitum turne-d out to be loco thun 

expected, and thel~e uo.s a. J?efund due of t:..bout f;>12 , 000. Thin itO.o 

sent by the ship line to the Brit:lsh r.unistl"y of' Hal" Tl"c.nr,.port, 

·uhich promptly sent it back, saying , 11He o.re not thu Ch(',rtercr; 

the f•l.?.ritime Commission is the ch~rtc:rer. He iiOl,O t he o.e;cntn 

only, and they are entitled to the money. 11 

Noll, a.s I have already poi":1.ted out, the To.x Cou1,·i; did not 

accept our arguments o The Tax Cotu:>t held, in a. doc inion 'Hhich 

uas revi~nred by the full Court ·uith one dissent, tho.t thio 

charter 11a.s not ,·71th the f.la.l"itioo Commission, but liith the 

British Jllinistry of i'lar Tre.nspor·co It indicated that it reached 

its decision reluctantly because it thought that the purpose and 

policy of thQ Renegotiation Act 't·TOuld :require the elimination or 

exce3sive profits 11~ a contract or this type 1 but nevortheless it 

felt boUDd hy 'HhO.t it vi'et7ed to be the situation and the terllll 

of the statute. 

J.n :!'c e.:::i1ing it~ doci~:ton, ·i;no 'rax Court., through Jut13o um, 
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excluded the of.ficial British ata.tenent ·uhich I mentioned, o.o 

not properly before the court, a.nd even thc, .. gh the judGe sc.id 

that he bad looked a.t it 1 it is quite clea:_• fi"Ol:l his dizctmsion 

tbe.t he did really g!'ant i ·c full c:!'cdoncc; he vicm~d it an the, 

vie>;.rs !!.nd undel"'stu.nding or some W.1identii'icd lmH~l .. l,~nkcd. 

oi'i'ic:la.lo of o. cel.,t-~in designated Dr:Lti::Jh ucency ro;i; ::-:r.., thun uo 

a fOl"rol oi'i'icial repl"csento.tion thr OUGh di!)lor.1o.tic c11~m1cl::~ o : 

tne British Government to the cou~t ~ 

Also, the Tax COUl"t decision l"'ests, in our vic·11, on C.i70 

erroneous basic premises, partie t1J..z.~~ly the p:remisc that the 

I·:!m"itime Commission at th.:?...t tin:e 11an not cmpoucred by the ot~tutc 

to m3.ke a space cha~~"' ter, a space cha!'te:!? o.s distj_nguichcd fl1 0ln o. 

bare-boat cha.rtero Thin vJa.s a space cnc.:L te1'o It WlS not c. b<l.r'C

boct chartezto The Na.ritime Commission may i /Cll not h~We had 

authori·ty to enter into a. bal"c-boa..t ch-'l.:r.."'Gel"' in iihich the cho.l"'tcrcr 

te..kos over the entire ope:L'o.tion of the vessel. It mo.y ·ucll not 

ho.vc had the e.u·thority o..t that tim~ to do th~.t, but i7C believe 

~t to be clear that it hO.o. the right to hire 3pacc c.boa.rd thio 

ship in order t o ship nuppl~Les, and thJ.t is cxo.ctly i'lhu.t "a.o done 

here. 

Wa2l, as I said before, the Tax Court docidod adversely to 

the Governmnt. He took the caoe to the Court of Appeals, a.a I 

have said, also relying on o. line or six or seven prev1ouo de

c1a1ono 1n Which the Court of Appao.la hlld in our v1e11 oa.1d tht\t 

it 10ul :.ovioi: tr o it.auc oi' cont:r·tct ,_.:r c:cs ti bil:t.;y .. "hot. or 
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a contract was renegotiable under the Renegotio.tion Act. 

The CoUl"t of Appeals pbro.ces thic line of der.1o..rco.tion in 

the terms that it 11111 revie11 constltutiono.l unCI. jul~i::::dictiona.l 

issues. And the issue ree..lly c9.:'.:>is~c bccc..us~ oi' t ho tcr· ·::; of ·i;;1c 

Renegotio.tion Act, i·lhich contains a fino.lity cl ... ~c 't lh :i.ch I \:ill 

hC.Ve occasion, I 'believe, to discu:::::::: [.1;i; considcl~ablc l c . . .c · 1 a. 

littlo ru~ther on in tne crgument. 

Suffice it to say thet the clcc i sion of the Cot'.l~t o.r Appca.lo 

\ 1BS adverse., vfe applied for rcheO.l~in~ eu bc.nc, 't7hicil i iCO de nied . 

lLftor the denial of the rehev.ring en b:.1.nc, th.l'OO ot1 cr l'C-

negotiation cases 1;ere hear(l. m:al:Ly by the Com:~t or A:'.)p~o.l:J by 

dif?e:ren·t po.11e1s , panels d:i.i'for ent ?~·om the one iJhj.ch hO.d doc iucd 

tee prvsent c~se. And at the oro.l hearing of t honc t hr oe cuoco, 

i·7hich took place in No.rch o.nd Ap :·}il, 1q5L~ questi on::: f:~um t ho 

bench ge.ve Govermront counocl clen.r i ndicu.t:Lono that t ho:::c 
. 

members of that court had gra.vc doubto o.s to the corrc c t ncoc of 

the present decision, and as to \7hothcr it nhould bo o.ppl:lcd :l.n 

the cases then pending before the courto 

Justice Frenkfurtcr ~ Evidently o.ssortive quea ·tionc from 

that bench carry more significance than, aomet1mes 1 aooortive 

questio:JJ from thia bench. 

tvlr. Davis. I do not think oo, t.lr . Justice Frankfurter, 

bocauoe of the possibility tho.t tho Government miGht find itoelt 

1n t he positi on tho.t in a.n c.ppoa.J. to.kon by it -- a.n4 thio 

P"l·t :lcult<l' ctac '\1~ -~ ' " fil•ot ·ppct\J. to.L n b y the Govurmtent 1n 
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a. l ' ncg o'(;ic.tion ce::;c to t 10 Court of ppe o.ln -- c.n<l in t he 1 i l"':Jt 

o.ppccl i t 1:o.n t urned doim on tho o~oLmcl that t or-e ,:.,.i; no l'ovi cu. 

1-lel l, the Gove1~~ mrmt f ece d th~ po::::::;:i.bility t.hc.t ·_f c.yncc.J.o 

;:Ji ht 1:-e b'"'l.,l"ed on tho C!."'Ound thc.t t 1 c cou1•t 1Cc'l. no 11 )\;cr:; to 

rei: ie11, 17h:i.J.c on the c ontrac to:;.' a 1 ~.ppc-o.ln, the c ou!.'t -.;ould en tel'-

te;in the c .... ~cn end coru:ide:t"' the m on t·1ci:·-' t:.o:~·i l: :J . 

T> .. c c ".::iO in n011 i10:!."C, ~.nd t l c:' c cr.:c H! ... lly, I ::JU.Jf)O:Jc, c'Jo 

oo.nic i s st.es be:;:'O:i."'G ·chc Court. Th- f'ii.'Gt one ., ".ihJ.c :.o pe:t'lle.p:J 

the n:oo t ba::. ic one , i n i/r1C the r t:nc .. 'v 13 ".ny :..:::...vloi7 a.-t o.J.l, o.ny 

~evieil ::1t o.ll i n t he Cou:t•t of fl.ppcc.J.n or a. T.:1x Cou;_,·l; ronccotic.l:lol 

clocls:!.on. And. the scconda.l'Y QL1.CG tion ic, :Lf the1•o lo l'cv ·i.ou in 

so-·e meanur-e, does t his c ase f c..ll ilith:Ln tho l"C ic, ro..o::.o ~rev. or 

outs i C.e it? 

Ho·u, es to the quc.stion of rcvic"l;a.b:i.l i ·cy o:r not ct a.ll , 

tnc.t turns, or course, on the irord.lnC of the rino..l ity cla:uDc or 

the ReneGot is.tion Ac t \lh~n it i s l"oaCl. in the lieh·i; O.!. i t..n ba.clc

cround. And thQ.t appec.Lts i n tho Govc l"rur.ontt o bl"~icf on po.eo '"(3. 

It provides upon t he filing or o. pc·l;:ttion f or r ede t ornina.t..i on in 

the Tax Court, tho Tc,x Cour t "oho.ll hC.V€: excluoi vo jul•iodicti on, 

by order, t o f inally determine tho amount, i f a.ny 1 o: ouch 

excessive profits received o~ a.ccr uod by the contro.ctor or sub

contro.ctor, and such determination oha.ll not be rovie·uod or 

rede ter mined by any court or o,goncy." 

Juotice BJ.a.ck. Did that contr act have to bo in 11ritins? 

T"':'!O :. o :t-~H]l". :.'"'l.t::'r.,t th t o · i1l'i t1nc. 
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'1'hfl court bel0"1.7 was of tho vlcu tha.t this issue uc.s foro

closed, that the deciSion of this Cou.l"t in the Ha.teroo.n co.::;o, 

uhich I uentioned a. f eu minutoo ~go, foreclooed the dc- ci:Jion, and 

ca.lled in ordinary re:1egotic.tio::1 po.rl c cc, tho i::;~uo Ol co CJ.'D..gc, 

tha.t tho;ii in sue, 11hen detel.,mined by ti1e Tax Com.,t .· '\IO.:J .linc.l c.nd 

conclusive. 

But as I believe I have o.lrec.dy n-en·ii i oncd, the t rc.tcrl .an 

opinion cleo.rly indica teo 'Ghc.t o.ll ·~nc Cou::>t i:M dec· din3 thC'H~ 

he could not attempt to for cclone the e.dolniotra.tivc l' Cit cc1y hy 

c oruing to the Court in the first ins to.nc c • I!c h.c.d to eo bacl end 

go through the renegotict:i.on pl,ocenn, inclurline ·cho c.ppco.l to the 

Tax Court, because the opinion or thi~J Court mcl:co it o.b::JOlutoly 

clear, in our vie'\'7_, that it ilO.S not determining i·lhO.t uou.ld be 

the situation e.:rtcn., the a.dmin:J.otrativc proce:J:J ho.d bee-n o::Kha.uoted, 

o.f'ter the contractor.• had gone tbX>ough o.ll stapo oct; forth by 

Congress 1n the statute. 

The Court referred several titros to tho I~lyel~o v. Bethlehem 

case, and said thAt tho sitUAtion ,.,ao the sane, tho.t thO contro.cto.r:' 

bBre and the employer t~re was required to exho.ust hia admin1a

trat1ve remdies and could not seek judicial intervention 1n 

advance . It said, ot course, the Tax Court o.nd thB renegot1o.t1ng 

agencies will have power to determine initially ioaues or con

tract rcncgotic.bility and other 1ocuoo ot la.u and ro.ct the.t nrir.Jo 
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incidental t o and in th~ c om•:::" of th- do -~r it1C.ticn OJ. he 

o.rnow'lt of excessive pro_ it::; uhich th~ contra.c tor my hc.vc 1 ..,de . 

But the Cou:·:>t o..J.so o.:!.:i..d that t hat lD for the To.:: Cour•t l!1 t he 

firs ·i; inzt~"lCO, and not fOl' tho Di:::t.rict Com•t i 1 t ho ri-•:;t in-

:::te.nce ~ 

The shipouner hD.d tl•iod ·i;o c.v~ the !)i:::tl•:tct Coul'G C..ccid

tilc. i; isnue in tho f i :rs t :..n::; ·~o.ncc . Ar.d thi::: Cou1·t :::c.ld : 

11 ·lhether or not th:- D:i.ctr~.ct Co 1 ... t c· or can dccl1-. t}l-.. t; 

insue; it cannot do it n011, ~nd a.t thia t.J.u;c and in thio p ·•o

cecding it cannot decide i t •11 

T·1. effect, the Com:•t _old t l:a.t , 11 \·!c z•cocl·Vc fo1• the futuro 

the question of v1he.t judic ic.J. l'CV:i..Cii there ccn be a.ftcl' t he 

e.dtJinio·i;ra.tivc procedure hcs boon c.::~hc.untod, 11 c..nd thc.t :Lo p:c.•c .. 

cisely -~hat the Court continued to do in ~? !?i.lCCOtio.tion cu.oc:-J. 

Thoro have been t110 renegotiation caoen in thin Court ainco 

tho Waterman case, the . irc~a.:rt and Dio3o1 co..:Jc in 331 u.s., o.nd 

t he !Jicht-r co.se, iihiCh uphol d tr..o Constltutiona.l:l.ty of the 

statute in 334 u.s, And j.n each of thODe casco tho Cou:~·t 11cnt 

out of .its i7ay to be vory explicit t o oe.y "Chat they i7Gre not 

po.soing upon and indeed ilerc explicitly resorvil'lB the dccioion 

upon the question ot: uhat court revieu th'3ro \70uld be o.ftor com

pletion ot: the 'l'ax Court renedy. 

So it 1s quite cloo.r, lie bclievo, t~t 1n thiS Court thO 

issue 1a open. It 1G open 1n this Court. It ~s novor ~ 

P' r ... ~oc. <.m. 
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No-u I come to the part or my 3I'gwmnt 'tlhich ma.y bo con-

sidered e confession of error, not a confession or error 1n this 

case 1 but e. frank descl~lption or tho Government t r:; pooition on 

this issue over the pant sove~~1 yearn , toc~une the Governrr.cntro 

position 't1hi ch I ern oxpous:J.ng c.t the ba.r or thi::i CoUl•t tcd~y in 

2955 is not the s c.me a::; the Govcrnr:en·c t n po::;itlon toJ~on in l()l~J~ 

and 1955 ..:I.n the midst of -r·artiu:e reneeot:L~tion rmc:l. l:i.t ian.tiono 

The i nitic.l pooition ilhich tho C.ovcrmr.cnt t oolc o.t tho.t timo 

uas tha:~ there i70.S no l"eviou at ell of' To.z Court ronc3o·ciation 

decisions on any issues. I should say, and I h~vo been over tho 

Goverruoontts brief'o in these c~ocs, tna.t it i70.o not ta.lron i-lith 

an extreme amount of dogme.tism 0 1" llith undue fil'mneoa, a.nd you 

uill find in the briefo ·uaveringo o.nd quo.vorineo even n.t that 

time , but on the i-7hole --

Justi ce Frankfurter: It 11a.o just per auaoivenooc or under-

statement? 

f.lr. Do.vis: I think not, r:'Jrc. Justice Frenlcfu~"tOl"'• I think 

it i-78.3 perhaps the unsureness of the ground . 

Justice F'~e.nkfurter : Any'hOiJ, you absolutely dioa.vou any 

or thia record 1n tho past? 

f.Ir. Davis: Precioolyo But on the 't-lhole 1 the Government 

did tal:e the position that thero 'tla:l no reviowe 

No'tl, the firot cSDo 1n \lh1ch m1 effort vo.o ma4e to attain 

rov .e~1 after tho Tax Court onterod ita dec1a1on 1n A Court ot 

LoneDissent.org



18 

decided by the Court o£ Appeals fOl" the Diot't'ict of ColUl:lbia. 

Circuit in the early de.ys or 1946. !U1.d in thut cane -- a.nd 

he.'· is the ca.se in "hich the Com."t of Appec.l:;; cnunclc.tC'd tLo 

dcc ·~rine tha"G despite ·;;he :o. ina.lity clo..u~c, or I oh. .... ulcl r.o.y, noc 

de ... pi c the :Lin!1lity clo.u.oc , but l:ndcl" the i;c::i.:J o"!: t·l,... fino.l:l.ty 

cle.u3e, Conn ··itutiono.l c.nd ju!'isulctioncl ir.oucr- ;ere open J. or 

r evieir in tha.t court. In t ho.t c c.::>~ t : .':l Govc: .. :l1~cnt did ~u!:c ·i; 10 

posi"tiiOn t no.t there was no revici7 c.t all of :;.?cncaotio.t:!.on de

c isions, but it is quite cleal" t7hY the Govcl1 11ltcnt too~ · thc.:i; 

position, and this is clear not onl y fJ.,om r-ccollcc i;ion, but fx•om 

the term<J of t:t.e Govermr.en·c t s brief in t ho. t co.oc • 

The Government viD..S afl,o.id of' ·che t i."eu:onc rue O.Qoun·c of 

li ·· ige ion clogglng and impeding t he con·cinuance of renceo·c:i.v.t:l.on. 

T.he!'e ha.d been three..ts of injunction litigation, c.nd many in

junction suit::> had been bl"ough·c, o.nd t he ilhole fcxr.• ~nc.l. 

a.pp:!>ohension i·T3S 'the:c renegotietiOil 1rould be i utpc clod li iluini tum, 

because it -ml~ not sought by m~ny con·cra.ctora unloo:J there i1U.~ a. 

quick dete:rr.Jination by an o.g~ncy ::w.ch aD the To.:.~ Co1.u•i; . 

The Government 's b:i:>ief in t he u.s. Electrical l·lotor:J ca.oe 

said: 

11 If revieli is gre.nted in this ce.oe., the Court o£ AppeaJ.s 

ce.n confidently expect tho.t :in every singlo one ot th3 :;oo 

renegotiation c£JSe& nou pending" -- thBt 181 pendinS eo.rly 1n 

1946 in tho Tax Court -- 11 1 t '\-1111 be o.aked to rev ioll a.ll Jcin4a 

c.i' w::r..: tio,.o i' lc:t: t. nc. f c ·, c.r ' - uo 1~.11 novel' c w. end ~o 
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the elimination of e xcesnive profito, "l~ich Co~~oos hao aet ao 

one of the primary goals of our m11 .. ei'f'ort ." 

That I t hink uns the l!:ajor rcecon f'or the Govornc:ontt c 

posit ion. And "Chel'"'C "110G o..no'·hcl .. rcc.oon . At thct ti~ the 

Gove::£>nn:ent thought that :i.i' l'ovieu 1:o:.,e n.llo110d ~t ..... 11, i~~ uould 

be e. .full-scale revic1·7, exa.c ·t;ly the ov.m3 lcind oi' :..ovic11 on o.lJ. 

quo .... tions of' lo;u, includ :i.nt; r:mbctantio.l oviclencL' ~ such an i:J 

Given in Tax Cow.~t t:1x cc.sos or in o "t.;hcl"' C.:l!::CO decided by 

a.dndnist:ra.tive o.gencios, o.nd of com'sc, if thct 11o··o dono, ·i;hcx•o 

110uld be a.n invitation to contrectm.,:;; to seck rovicw on ell kinds 

of issues . 

But ,., of course, th~ CovJ?t of Appeals cUd not gr."lrlt ·t;hc.t kind 

of ravie ·H; it granted a limited type of rev:te·u, only <"''1 Con .. 

stitutiona.l or jurisdictionaJ. issuco. I n. thiS Coux>t ou1? posicion 

11e.s primarily in caoeA t hat came he:t?e thc.t t he ioouo <.Ltc.l not have 

t o be decided, but i.f 1:e "Wero prosoed to i t J and it diu, o.o I 

said, \71th ce:L .. to.in eJweptions, in Airc:ro.ft v..nd Diosol , for in

stance, \·19 toolc no position at all on f'in.a lity. But in eencra.l 

) the ~1avering line "1o.s that Cor1ereos ha.d a.nd could conotitutionally 

endow the Te.x Court \71th full authority to docid.a o.ll qucationo 

in r enegotiation casea . 

Justice Frankfurter: Ia that 1n controveray? 

t.lr. Davis: Pardon ~m? 

Justice FrankfUrter: Is that 1n controversy? 'l'he pover? 

r . ..,.,in: or jito c.z Cot. ··v? 
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Justice Fr~~ter: No; the question of lenving it to 

the finality o'£ the Tax Court. 

Nr o De vis : No 1 I do not thil'lk it io in c on·i.;l,CV~n~ny, Nr . 

Justice Fra~~furter . 

Justice Frankfurte~:> : It is i~ercly a. connt1;ucticn or the 

stetute? 

lllr. Davis : Yes • But I liOuld say thin: I ·uill t:,.•y ·i;o 

bring it out mor:e i'ull~r, ~ho..t one of the factors ::..n deciding 

the issue o£ construct:l.on 11as the belief' , rrel~:Ltod or unr.·o:..,itod 

at the tin;;; the sto.tute l 7C.S po.ooco., on t he pc.j:•t of Government 

e.na non-Government agencies and OL"..tz:Lde contro.c toro , tnD.·c it 

cov~d not be done. There uas at tho.t time a belief, and I n:J.y 

regaztd.J.ess of \!hether the belief ·:o.o merited or unrr.eritcd, there 

'1a.s e. belief that Congress pl"Oba.bl y Ol" p oaoibly could not ondou 

the Tax Court 1:1ith i'inal authority on 

Justice F-.!?ankfurter: Tha.t malres the Govex•nmen·i; t s pooition 

rath~r bold, does it not? 

Nr . Davis : 'Hell, I think i t docs. I think it ·Hao a ld.nd 

of f orerunner.. And only in th/l.t o.apect is the i::;::;ue :l.n con-

troversy here ·J 

Now, Uhere 1s ·the Govel'lllY3ntr a position different t0da7? 

This is 1~55, not l946o rle are looking toward the end of 

litigation rather than the besinning• Further, actual elq)erience 

has nholm the inaCcuracy of our prM;>hecy. TbB original 

e.:1t.!cination 11ao chc;~ :.·c·Ti~nt uould bo ooueht :ln ovory sinsJ,e one - ~ 
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of the Tax Court renegotiation ce.zoo . There hc.ve boon C)OO Ta.x 

Court renegotiation cases, and rev1011 hew 'b en CJough-t; in 

t<trenty, I believe 1 01., ponsibly ·c11cnty-onc or ti1Cl'lty-t"'10 caoco. 

And so eJ~erionce end history have p~ovod the faloity or Ol~ 

nla.l'n-E 1 e.nd this ·oe believe i o o. fa.ctox• tho.t ohould be tclmn into 

cons ideratiOl1.o 

Jus t:Lce F-.t?o.nJd'u.l"ter : So tho:c ·t;hic problem h~ .. on r t t\ lm~G0 

s cale 1 ha.s it? 

Nr. Dc?..vis: It is not or c..s 1~:.:-·r;~ D.. :Jcc..lo a.::: "1·0 :Z'Ol., OOO.U 

a.nd lrere ala!'raed about in the ear l y dv.yo o 

Secondly, the general meat~u::r-c of revie\7 1 tho l imited typo of 

revieu on so-called jurisdictional and Constltution:J.l io::::uoo ilhich 

has been eccorded by the Court of Appeal o has found general 

accepta.nce ·uith con·i;::."e.ctOl'"'G, and the Gove1•mrent is content o.t thio 

time because revieu of this type has e. lc:i.nd of p:revcnt lvo, 

c~ative end hygieru.c valuo 1 ·Hhich I think both sides in thcne 

renegotiation cases find to be an itnporto.nt element in t he TD.x 

Court. 

There is a further factor. In 1951 Congress adopted a 

nel-7 Renegotiation Act~ This 1·1e.s after tr...e Korean epinode had 

begun, the 1951 Renegotiation Act. And that Act contains ex-

o.ct1y the sane provisions tor Tax Court dO novo proceodingo as 

the present, or the Act llhich I am talk1ng about, the 1942-4' 

Act1 and it conte.:f.ns emctl7 the same t1nal1t7 cla.use. But When -
't Dot Act 1eo I)Oina tnrougb Co~ca, th~ committeeo wore told 
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about the rule which the District of Columbia 11Ad adopted in thO 

five years previouoly, in the u.s. Electricc.J. ~lotor:J cruJe 1 and 

there ·1as o.n indication, not ovel"11helming, but an :tndicc.tion, 

that that statute ~:ru; adopted in the light of the Cou1 ... t of 

Appeals line o"£ rulings, end an argument can 11ell be tnade by o. 

peroon renegotiating under ·chc 1951 o·ca.tuto that that c co.tuto 

incorporated the Cou~ ... t of Appeals :r-uling: co t .t..t tmde)~ that 

statute revie"t-7 is sm-:ely ·co be accorded. .And 1:0 thinlc J.t in

appropr-iate and unequal t o have ~ clifferont :t•ulo :ror that 

stetute undel,. i·lhich renegotiations o,rc p1•cocntly p:i."Occoding i'l' Ol11 

that ~Jhich he..s been accorded under th£. old iiO.rtiOic sto.tutc. 

Justice F-L'ankf'urter: f.lr. Davis, may I go back to e. quoo tion 

that you ans\'Tered really e. rninute e.ao, namely, that th<n.,:! ~zox•o 

cont emporaneous doubts a.bout leaving it finc.lly in tho To.x Court? 

Nr. Davis: Yes, sir. 

Justice Frankfurter: I should think i ·c uould be rolcvo.nt 

and itTporte.nt i£ those doubts we:-coe expressed by morabol"s of oithel' 

Houce in c~ge o? tha litigation. 

l!jr. Devis: Yes, toll>. Justice. They ·uere cxpreoood by tho 

Aasista.nt Attorney General, Nr. Shea, ~lhO 11as a.ppoe.ring before 

th9 Senate committee. He "1aa a.tteupting to have the Senate 

adopt the Court of Claims a.s the rev1e11ing body rather thlln the 

Tax Court. In doing so he cast doubt upon the status of the 

'l'e.x court as the f:lnal B.l'biter. From hiS point ot vielt1 he said, 

t t 1 Ol~ld n;ea,n th.e.t there uould be cndlooo litiea.tion, beco.uoe it 
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Nou, thsse doubts lrare echoed on the Floor, pe.rticulm:•ly 

by Senator ClC.l"l<:, Bennett Champ Clo.rk, Senn.tor e.o ho thon ·uo.o, 

1:ho vas very active in rencgotio.tion. 

Jv.stice Fre.nlr:f'u.:r•ter ~ D:.i..d he nc.vc cho.x•go or it? 

!·b:>. De.vis: I cannot r:.ey the.t he had chaztge or t he bill, but 

h-=- ,;as on the committee and very c.c ·cive in it, c.n the dclJate::; 

sh011o lie did not tnke a .firm pcsition, but he cor·~a.inly echoed 

·;;hese doubts. And there ,.Fore othor echoes th::ouehout the hoo.r:l~1e, 

e.nd also in the llouao debate s, although not as s·~J."'ongly in tho 

Senate debates. Thel"e :i.G quit~ st:r?ong in 'l..ico.tion in tho Senate 

deoetes , particularly by Senator CJ.a.r1c, that if -:;-ou sent it to 

·the Taz Court, really, that mig_h.t no"G be ant good, becau::::e it 

·1:-1o.s not eJ Constitutional court cons·t;:ttuted under Article III; 

and these things , 're think, as I say, are fa.ctors 1·7hich should 

0e taken into consideration. 

Nou, all that I have been saying only has r-eal 1·1o.rra.nt if 

the ste.tute does not inexoz>ably c oi:anand finality in the Tax 

Court. I shall t17 to devote some minutes to sho·u:LnG tha:t that 

in not so, that the statute G.oes not shO't7 clearly that the cour·c 

has no pOilera of in~~erpi."'ete.tion and construction Ol" command 

finality ~d conclusiveness for the Tax Court dccioion. 
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T ning to th Tax C urt Statut on p~e;c 7 :J ii our bri J.' 

and it also appears in the statutory pacphlct uhlch 3 1 bcli vc 

hDs been handbd up to the Court 3 utpo.ge 37, 1 t!ould lil'c to point 

out that it says : 

"Upon nuch filing such Court ::;hall ho.vc e1:c l ual 'c jurio

dictions by order , n y o:.der, 11 to finolly de-ce~· ,1inc tile <J l:ount, 

i a ny , or such exceso~vc profit3 received or uccrucl by tlc 

contrac·cor or subco. t rac tor , a.nd :.iUCh d ot e_ mino.t i o 'Jho.ll not be 

revieNed or redetermined by any cou1"·c or o.r;cncy . " 

Now, construing a statute like thic, the Court ha~ recently 

eive~ us a r~ther explicit admonition. In the ca ne of Heikki la 

v. Barber, the deportation case hca.rd here , I believ~..;, two 

terms ago, the Cou.rt sai rt thco. t :Ln construi ng a. sto.tutc to de

termine ~·Jhether administrative a c tion is revieua.ble, the ubnence 

of a judicial revielil provision is not conclusive , and what oecms 

to be on the surface a. bar.· to judicial revj_e\·1 is not fina l. 

You have t o loolc at the statute, its terms , its history, its 

purposes
3 

in order to dete rmine ~·Jhat Congr ess meant and that , 

of course, has been \'lha t has happened under this statute. 

No~, if you took these words literally, in the broad sense 

in which respondent and others have been taking it, they would 

prevent review even on constitutional issues after the Tax 

Court had determined, had rendered a determination of excessive 

profits. 

No court ha.s held t hat . There has been revio\'1 on 

LoneDissent.org



25 

constitutional issues. The government hao not alleged there 

could not be reviet~~ on constit utional issues. 

Justice Fra.nlcfurter: \·!ho.t do you mean by conotitutional 

issue.-.? 

Nr . Davis : For instance, one case thn.t urone 1 the Court 

of Appeals t·1us the Ring case. 

There a contract wa.s entered into before the Act t-! Cl.3 paosed 

on At')ril 28, 1942. The question arose v1hether the Cons ti tut1on 

could be applied retroactively to the contr a.ct a.::; 1 t could before, 

and the court held it could, and the government no contention -

This ~Jas after Ta.x Court reviettJ - - that the 'l'a.x Court decicion 

in favor of constitutionality was binding and conclusive ; and 

certiorari soue;ht v1as denied. 

It seems to us that if you lool<: at the bar e \'JO!:>ds of the 

statute they provide that it is only the determ:i.natlon of the 

amount of excessive profits t·Jhich is concluoive. There is an 

order of the Tax Court which includes a. determination of ex

cess1 ve profits, and the amount of excessive profits, o.nd also 

holdings on other issues of la.w and fact, prel:l.minary issues, 

such as whether the contract l'las renego'ciable at all, and on 

that issue, there is no provision -- on issues of that type, 

there is no provision -- in the finality clause requlring ·che 

Court of Appeals 'co stay its hand. 

If you compare the statute here ttJi th othe.!' portlons of 

t c Act, thio would become mot·e clcor . I t·lill not tul~e the t1 c 
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to point it out. 

It :s pointed out in our brief; but in tnlking about the 

renegotiating agency, of the War Cont~acts Price Adjustment 

Board, it provides that its order shall be final und conclusive, 
!\ 

not its determination c f D~tount, but its ord0r shall be final 

and conclusive. 

In contrast, as far as the Tax Cowt is concerned, it 

provides only the determination of the ar.ount shall be fino.l; 

it do:-s not even use the word "conclusive." 

If you read a.Ll ·this toge'.;hcr, Ne think it means that the 

Tax Court has full author•l'cy to revieN every :Jingle ioGue i n-

valved i n an ordcl"' of the r enegot:i.ating a.e;ency, the Con'cro.ct:J 

Price Adj~tment Board, but once the Tax Court ha:; decided the 

isaue, the Court of Appeals does not have comparable authority 

for broad revie~·J. Its revie~J only goes to issues not involved 

in the determination of the amount of excessive profits. 

NoN, t•1hat is the amount of cxcesoive -- determination of the 

amount of excessive profits? ~~ ·ne legislative history and 

practice under· this statute, the terms of the Act itnelf, in-

dicate that \'lhat Con~ress Nas thinking about t-1as tho actual 

appraisal of a business• coats, \'lha.t profits it had been mal<ing, 

t·Jha t rioks 1 t \'las undertaking, how much prof1 t \'las reasonable, 

ho·1 much was abnormal 1n the light of previous history, and ao 

f orth. Those isauea are involved 1n the determination of ex-

GC .. Gi iJC P .L'Of'i to I 1)~.-; the ).'cl.:.! :l..IU.l'Y i:J:JUC r tlh~th Jr you c n 
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undertake to renegotiate at all, those are not involved directly 

in the determination of excessive profits. 

And when Congress t·Jas uning the ~lords 11 t o deter inc the 

amount of excessive prof i ts, 11 it is ren.oonable to asn 1e that lt 

\•Jas saying that those issues within the special cxperti:;e of 

the Tax Court , and comparable t o in sues t·lfl.ich the ·rax Court 

determines in tax ca.ses, would be left with the Tax Court , but 

that the preliminary i ssues of l·Jhcthcr you undert:.tlte any rcv1m1 

at all, any redetcrmina.tion of exce::;oive profits at 11, v1hethcr 

the contract is a contract betoeen the United States ~r with 

Great Britain, those issues are not for the final determination 

of the Tax Court. 

No\tt, ho'<'1 is reviet'l to be had in the Court of Appeals? 'lhere 

is a general revie~:r provision f or Tax Court casen in lllH (a. ) of 

the Internal Revenue Code, t·Jhich i s in the Government 1 o brief 

on page 75, and it provides , in genera l terms, tho.t the Court of 

Appeals shall have exclusive juri:Jdic·i:;ion to r.evie~J the dec1o1ono 

of the Tax Court, not l imited to tax cases , and that provision 

can be used, and hao been uoed, by the Court of Appealo to havo 

review here. 

On the whole, then, it is our view that there is a mechaniom 

available per1.11.tted by the terms of the otatute, \'lhich the Court 

should not at this time in renegotiation litigation upset or 

r eviet·l in the Cour'c of Appeal a on lim1 ted 1oaues of Tax Court 
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Justic~ Frankfurter: 'l'hat statute Nas in existence Nhen 

the Act Nas passed, was it not? 

1-lr . Davis : Yes, it ~·..as. 

Justice :;'ranlti'urter: ;rae there uny refcrenc to t hi s 

mechanism, as you call it? 

Nr. Da.vis: No, there t·w c not, flr . Juctice; fl d , I "d1.lnl<: 1 

the reacon the_ e ~:as not, ~:a~ that Cone;.~.·e:::;c \10. :1 oolt.:.'.y conc<.!r•neil, 

as the legislative history ShtJ:I:J~ t.!ith the iGCUe Oi' vl ~ (.!;.l:J t01CU 

o .. profitc. 

It ~as not concerned at all with the prelilli1iary icoue or 

~ho ~ecides whether you can s tart a nd under take t o rcn ~otiute 

at all. 'l'ha t hardly does not com up at all, ac fal' as J ca n oc0 , 

ant. it uas t~inking solely of the ac'~ual pr ocecz of l '<.!nC()otliJ.tton . 

Justice Fra.nl{furter : ':v be cure t ho.'c they put '~he :l.n :;cnt 

of Congress in here, that it was decidinG ~hat the Body 0 1 

Lec;islation means, the Legislation means? 

f.ir . Davis : ·:hat is r i gh ·c; i n the l ight of the paoc. 

Justice Frankfurter: You ac:::nJJ:le intent on the pa.rt ol' t c 

Cor.gr~ss ? 

Nr . Davis: Yes . •rhere .ts no opecific intent, c:xcept thc:.t 

there ~1as -- and I s hould poi11t out this -- that the '.1ax Court 

renegotiation provisions came into the Act 1n February, 1944. 

The Act had een paaued t~·1o years before. 

There l'Jaa no r cv1cN at all in the Act before; yet, evonrone 

courr. c1 tl'l'"l'C nw :.:•c _ eH :i the co to, the connt1 .. ~. 1cnoJ. courtn 
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in some way or other, and it is clear wr.cn they put the Tax 

court provision in, they did not intend t o cut do\·m that revieN 

in g~neral terms. 

I Nould say this : That there i::; that indica.tior. that they 

d i d not intend to de:prive people of rcvi 'N t·Jhich othcruloc 

existed . 

Justice Frankfurter : Is i t clea.r t hat they did 1 ot intend 

that ? nothing 111as sale~ t·then i'~ t•:J s oric;:tnally po.o:;ecl in 19~2 ·' 

a.r:d this vague assurr.ption, of cou_.,se, \·mn that 1 t \·J D.~ c;oinc; 1· .1 

the ccurts anyhm·! -- j_n l g4i.!. , they pr ovided cxrrcosly a<.ljv.dicn:cory 

r • .a.chinery, but noth·i ng as t o t<Jhether ther e \'lao a residuum of 

e:;ener·a l author ity ; that is a fai r ::Jtatemcnt , ls it not? 

f.Ir . Davis : Bct\•Iecn 1942 a.Yid 191.!.4 there l·Jc:cc dlcc.:uosi on::; 

before the House cormni ttecs in hear:U:'l[';S about hm·z, of cou_ oe 

revieu exists and there \'lere e;encr al sta'~ementn , "0 \'Je don • t 

intend to close the courts entir ely, 11 sta teuents of t :ta.t type . 

I thin!< those have to be tal~en in context Ni th t t''l \;.0 esta.blioh 

men · of t he Tax Cour t rnechanism, but t hey are the 1nos t th:J. t I can 

e;ather from a legislative 

Justice Franld'urter: I suspect that you can squeeze very 

l i ttle bloodout of the body of the material. 

f.lr. Davis: I thinl~, perhaps, you arc right . 

J ustice Dlack: It is your idea that the Court of Appeals 

:-;ould have the riBht t o revic\·1 qucot1ons of fact? Docs the 

r, .. n t£. k i.;.l , 1~ 
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r.lr. Davis: Questions of fact involved in the r negot1nt1on 

of excessjve profits, no. That is v. question of \'lhn.t costs a 

company had, tvhat i ·i;s profits t-1ere in precedinB year-::. , the amount 

of risks that it undertoolc, no . 

The questions of fact t·lhich are involved in the lH'climlnary 

questions ~rhich t he Court of Apncals han hit herto ca:tlcd jurlo

dictional, t·Jhether you can undert a lm 'Go renee; tia te it a'~ all 

i n this case, f or instance , a question of fe.ct invol '/Cd in an 

issue of Hhether this t•Jas a contract wi·i;h the f• aritime Commlooion 

or \1ith the Bri ttsh Government -- those issues, we thinlc, arc 

revie~·Jable under ·i;he ordinary pla.inly e ::-roncous rule t o ',lh.lch the 

Tax Court decisions are subject in the Court of Appca lL . 

• Justice Black: Suppose it had been an oral contract? 

~· :r.. Davis : Oral contract? 

Justice Bla.cl<:: .No written contract . 

r•1r . Davis: Yes. 

Justice Dlack : And they varied fr0m it one way or the 

other, on the facts l n ev5~dence. Do you thinl<: that ~. s or· 1;}1a.t 

would be reviewable? 

f•lr . Davis : ~·Ie thj.nk it \'!Ould be revie~·nlble lr. cxo.<!tly the 

sa.me \•Iay tha'c a Ta.x Court case could be rcvi et'lable; t ho.'c is, if 

t:1e Court of Appeals found that the Te>.x Court decision on that 

was plainly erroneous, it could reverse; othorwise, not. 

Juot i ce Bla.ck: \·las this decision here based wholly o.n 

·· ~-~; ...... n c r; '~···')c'; ') 
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-- \•Jhich rr.ight indicate that the Govern . ent, \•thatcvcr ie;ht be 

th~ terms of the written ccntr·o.ct, had a contract of its ot-m? 

f·ir . Davis : ·r~1~r~ is a tremendous :.mount o vic.encc con-

z_sting not only of t he 11ritten con'cro.c·i; b t ne~otio.tionc be·i;t·:cer 

the po.rties j and one of the o.rguucntG tto.t t·ie o.re l .o.I;.Lncs in th 

Court of Appea.ls, ~.r.c~ t·Jhic 1, •:1e horn~ thi::; Court ~Jill v.11ou LW ·i;o 

~ake if it sends the case back, o.t ther e ~ao not only 

t·Tr:l tten contract, uhich is the charter invol vcd, but there •.!J .-.: on 

oro.l contract bc·ct•:ecn t he v:ari·cin.c Co. m ~.D :.Jion one~ the :J 1ip otmc:.." 

here. r.r:ha.t is one of the :':.::;m . .:tes \'. hi ~:h :!.:;; ro.lned :ln t he COUl''C of 

Appeals, and Nhich the Com•t of Appeals f'cl ·i; it i o b;; ... •J.. •ecl .L'.com 

Jus ·i ce 13laclt: i'his t·.hole qt~ection , a.:J fu.r o.c you oee lt: 

is tJhether the Cour ·i; of Appealr.:. h~. s jurisdic-c1on uncl.ei.' the Re -

negotiation Act to rcviet·J a dccis:lon of t he To.x Court tlhcn j_t dlc1 

not have pol.'Jei"' to try thic cane? 

f·Jr. Davis: It is exactly t hCJ.t . 

Justice Black: ~on t you agree with me? 

i-Ir . Davia : .:t is exa.ctly that, f·'lr . Justice . 

In the f'e~·1 minu·t;ez r ema ining , I t'lould lll<e to di::;cuso tho 

p.~."'eceding cases in the Cow."'·c of Appeals because \•Je thlnlt they 

sho:J clearly that p.c>1or to this ca.Je, tho Court of Appeals aa.1d 

that it had po\·1er to revietl exactly that 1aauo t'lh1ch you n.entioned, 

·~. Juotice Black . 

J: 1 U . ~ . ,lC.! ' ' l.C:;l 10 ..- :>l." , lhich Wl.S the l'lr t C090 1 in 
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January, 1946, it said that the criterion for review i s, is the 

issue a jurisdictional one, and it has used that tern slnce. 

Under the rule of jurisdiction it has put the follm·11ng 

l<:ind of cases. There \'las a case in uhich the Court held that it 

ha pot·Jer, the Court of Appeals had pot'ler, to rev1ev1 a declo ion 

of the ~ax Court that renegotiation could not be had f or a part 

of a year rather than the whole year . 

The Court of Appeals said, "No, v1e can revict·J t '1o.t decioion, 

and f:;e find that you, Tax Court, have pm·Jer t o renc£;ot:i o.te for 

part of a year as t·1ell as for a uholc year. 11 That vw.n '~he 

r.1a~uire case . 

Then, there is the ~rmstrong cas~ . In the Arnwtrone; caoc) 

the contractor said he t.'as a broker. He said, 111 am not a uub

CO!!cr a.ctor within the terms of the statute; I donlt como Nithin 

the Renegotiatirn Act at all." 

T'ne Tax Court sald that he t·Tao . 'rhe caEje Nent t o tho Court 

of Appeals. The Government said that \'las not a jur.i:;;dic lonal 

iss·.1e . The Court of Appeals said, "Oh, yes, it is ; it is a 

jurisdictional iosue. \•/e will decide \'Jhether this man uas a sub

com;ractor within the meaning of the Act," and proceeded to hold 

tha" he \'ras, and affirmed the decision of the Tax Court. 

That is) we think, exactly comparable to the issue here, 

\'Thether a man is a subcontractor being comparable to lfhether he 

:ia o ~ontractor. 

Then th~-.:-o ia th~ Lou 11 Hool ca.nc . Thl') cnegot.latlon Act 
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says that you are not 3Lb:-ct to rene~otiation if your oalcs 

to the Government arc leoa than half a milllon dollars, but it , ~ 

has an exception . It so.yn if you and another corr.po.ny under 

co!1llTlon control have an am:;t ... ee;o.te o u 1olf million dollaro, then 

you are subject to renegotiation. 

In the Lowell Hool co.se, t;h~ Lo·:.rc.ll \fool Com!n>ny ho.d oo.id, 

"Ue are no'c subject to renee;otla tio . 11 'rhe Govcr nmen I; said, 

11 You are, because you are under common contr ol t·li th the Hi cholo 

Company, 11 an issue of fact , a pur e io::.;ue of fact . 

The Tax Court said, "Yes, you are under common control. 11 

They appea.leci t;o the Court of Appeals. The Court of 

Appecils said, "That is a jurisdictional ioouej r;Je will decide 

fo1• ourselves t·Jhether you, Lot'Tell t'Jool, DJ:."C under common control 

tli th the Nichols Company, 11 e.nd held tho. t they ~·rere, 0.1 d the 

op~ nion of the Court goes into all the facts \·Jhich ohm·J that 

Louell ~Jool at~d Nichols t·1erc under common control. 

Then, there is the Ring co.scJ ~·1hich I mcnt, 'Jned before, a nd 

that ~·1as t:1c issue, 1-1hether Ring b.ao a. oontraet antoua.t1ng tho Jk ... 

ner.;otiatlon P.r;t . There t•1ere tuo qucstion:J 1n the cuoe. One io, 
l 

is this contract r enegotiable as a matter of statutory inter-

prc:cation? Does the Act, as a. matter of statutory interpretation, 

cover existing contracts, and if it docs, 13 that constitutional' 

The Court revict·Jed both icauco, the Court of Appeals. It 

sa i d , 11 \-lc have juriod1ct1on to rcvieu the 1aauc of otatutory 

nte.s:>Dreto 'Gion :.n:d ulr~o c ons tJ.tutionallty." 
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Then, there are three cases: Blanchard, Harner and 

Swasey, and Eastern Vachinery cases, all involving the sin~le 

issue, ~ similar issue, involving Defense Plant Corporation 

contracts, t'lhich I t·lil l not burden the Court \·tl th , but I \'lO.nt 

to point out that in each case there t·tao the issue t>~hcther o. 

certain contract to1as renegotiable VJ1dcl' the Act, and the Govern

ment said1 "Yes, they are. 11 The contractor• sa:ld, "No, they are 

not," and in ea.ch case the Cov.rt of AiJpcals revim-Jed the l ooue 

and determined that the contracts t·1ere renec;otiablc. 

There r..a.ve been certain cases denying r evie\'1 in the Court 

of Appea.ls and they,. in our view, fit into thio l~ind of po.t t crn. 

They are all cases t·1hich :J.nvolve the question of act a. l re

negotiation, the actual cletermlna.t:i..on of excessive pr•of l t 3 ; hol't 

much yol..1r' costs have been, Nha.t you.v.· profi ts t·tcr•e in prcccd :lnc; 

years; and it rna.y involve an issue of lat·l. 

For instance 1 one of the cases there had an issue of law as 

to ~Jhat taxes \'Jere payable to \tiioconsin by one of t he contr actors . 

It ~1as an issue of la~t. But there, of course , 1 t went to the 

que a tion of \'lha. t hl.s costs ~·tere, ~Jheth<n" he could deduct it or 1 t 

had to be excluded, and the Col..trt of Appeals said, "t·Jc have no 

jursidction to revle\'1 an issue of that type. That is solely for 

the Tax Court." 

No~1, 1f you take the cases \'Ihich the Court of !\ppeals de

c i ded 1n favor of Jurisdiction prior to the instant caoe, ~d 

. L ... ~ ~ t ,em u~ainr~ ~ the •.Hncc::; in \'.hich th(.;y held a~aluo~c thc.:lr ou11 
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jurisdiction, and left the issue to th~ Tax Cow·t, you r:5et a 

very clear rationale which I have been discussing, that is, 

when the issue is whether something io renegotiable, whether the 

Tax Court has po\•Jer to consider it at all, the Court or Appealo 

will revieu and decide for itsel.~. \·Thether the Tax Court hao that 

po'iler . But \'lhere the issue, on the other hand, involves the 

appraisal and compu'~ation and calculation of co:Jto and profi to 

and rislcs and things lilw t}"l..a.t , that it t·Till not rev _et·J . 

I Gtress again that it docs not mn.I-ce any difference \Jhc ·i;her 

the issue is one of fact or of latl/, beca u::::e lf 1 t is a jur io

dictional issue in the former ca.tee;ory the Cour t rev.Le\m under 

the usual standa!'ds of rcviet·l, both queutlono of lo.!tl and queotion:J 

of fact . 

And, as I have tried to point out, and a.s ~·1e po:.nt out , I 

believe , more fully in our brief, this demarcation accor ds Ni'cl1 

the strict language of the Act. It has found acceptatlon in 

Government contracti nG circles and also by contractors , and IJ/e 

believe that at this late day it t1ould be wioe for 'che Court 

and appropriate to accept those rulings of the Court of Appeals, 

but to insist tnat they be applied to the Government in this case 

as they have been applied to contractors in the precedine cases . 

Justice Black: ~fuen was the first case decided that it 

could be reviewed? 

fJ>. Davio: 1946; January, 1946. It \'las before tho ~aterman 

c::. ... e , <.. .. cr.tn. cforc the taterma n ca..,e, hr. Juut:lcc. 
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The Chief Justice: r-1r. Finn. 

ARG~mNT ON BEHALF OF RESPONDENT 

By l\"ll'. Finn 

r. r. Finn: &~ay it please the Couzot, npparently the main 

contention made by the Government i n thin case is t hn.t althour;h 

the sto.tute has been the same and ur1chanr;ed since 19l~2 , a nd al

though f or some fifteen years all the minds of the Department 

of J ustice f elt ·chat the statute prccluc~ed any revict·J '.Jhn~t:Jo

ever of the Tax Cou:('t;, they nm-1 s ee I<: to change their posl tion , 

not on any legal grounds, not for any confc~sion of error of' lm·J, 

but mer ely because it is now more convenient and sultatla for the 

Government to be on the othei" side of the ca::;e . 

You did not hear any sugc;e~tion that thel"'e ND.s an error in 

t he conclusions of latr. At mos·i:; it tw.s a ::;tat ment that i'~ could 

have been reasoned either ~ray," and for non-legal motives l'TC 

choose the one \'lhich t·ras the more favorable to the Government. 

No~r the same balance exists, and for that reason v1e chooQe no~·~ 

to take the other side . " 

It seems to me, ~lith all due respect to the Depa rtment .. that 

t he place to look for the law is not in the minds of committees 

or in the minds of a counoel. The simplest way to find the 

ansuer i s to lool< at the statute under \'lhich the power waa 

c;ra.nted the secretar1ea of the various departments to re

negotiate contracts. 

no ~1;~tutc or·i.e~.naJ. l;,r in 19 ~2 ~ave ·i;h_ individual 
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secretaries of a very limited number of departments -- it was 

not a blanket power of renegotiation of all contracts during that 

time. It did not apply to all Government disbursements. It t<~as 

11 ited originally to four or five, and eventually to eight 

departments, all named in the Renegotiation Act. 

As that Act was originally passed, there t·zas no appeal l-Jhatso

ever, so far as the ~tatute was concerned, from any decision of 

the Secr~tary. The Chairman of the f·1<lri time Commission had similar 

pot·1er . He was included in the term 11 Secretary" . 

T'nen, in 1943, it ~1as quite obvious that this diocretionary 

po~·1er , t·Jhich vras merely by administrative fiat, to ::;ay, 11 Yout' 

excessive profits ~·1ere X dollars, pa.y them bacl{.1" and he did not 

even have to keep a record; he did not have to tell you t·lhy i;hey 

· "''~"e excessive, why it \!las no·c X plus or X minus simply tlllth 

a ... ·~ 3ke f"Jf "!;he p~n as J €- ~l"1e c1 t(} ao here , rrYou hac1 X d e;lla.l~D 

profit; give them back or else.' 

Nm1, Congress recognized the i njustice of that. There were 

e tensive hearings at t•Ihich business interests pleaded for re

vie>J. 

T'.aere t·Jas also some uncertainty and some doubt in the minds 

of the committees as to ·hether or not they should give a right 

of revie~l from the secretaries 1 determinations -- not from the 

fax Court • s 1 from the secreta.riea • determinations. 

So~e ·thought it should be the Tax Court because it involved 

Jo o 11 eY.ce ~i vc profi tr; 1
11 c:md th~rc we.o the analogy to 
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exceasive profits taxes. 

Others thought ·it should be the Court or Claims b cause 

they were going to be suine to get money back which had been ex

acted from the contractors • 

But after all discussion -- and when the tdnd blew away, 

there re . ined a statute which said, without any qualification 

whatsoever, that: 

"Any contractor or subcontractor aggrieved by an order of 

... he Board" -- and "Board" is in the 1943 Act, and 1942 it was 

11 the Secretary," and the second section of 403(e) included to 

cover the secretarial orders "any contractor or subcontractor 

aggrieved by an order of the Board determining the amount of 

excessive profits ••• may file a petition with the Tax Court 

of the United States for a redetermination ther eof." And then 

the significant language which to us and to the Government, 

until the present case was fina.l, is simply this: 

"Upon such filing such Court shall have exclusive juris

diction" -- now, that was the issue in the Waterrna.n ca oe in the 

opinion that was written by r-1r. Justice Black - - "by order, to 

finally determine the amount, if any, of such excessive profits 

received or accrued by the contractor or. subcontractor, and such 

determination shall not be rev~ewed or redetermined by any court 

or agency." 

no~.,, Wlleos \'le are e1~r.ply going to iGnor e the express .un

qualified la.nc;uac;e of the c ta. tut e , thoro io no ... eview. Coner••• 
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could not have expressed it more clearly. 

Notr, or couree, counsel oe.n say it shoUld have boon 

otherw1oe; ootmncl cnn say that it woUld have been better if 

conereos had mace o~1er prov1o1ons -- c~d even courts have 

done that occasionally. Dl1.t \'Then Con[!;reos oa~·s that there 

shall be no review or rodetel,minntion by any court or a,cency 1 

ho\·1 can we go beyond that? 

Nol-I 1 t hat question first came up in the Com.,t of l'.ppoals 

for the District of Columbia Circuit The u.s. Electrical 

r~otors case tras a case where the Tax Court had on a procedural 

technicality or time -- whether it wno one or two days either 

w~ -- had dismissed a petition for l~eview, a petition for 

redetermination filed by a contJ.~actor ·under t he Renegotiation 

Act, as a.IOOnded. 

The True Court thre"t'l out the petition r-ic;ht at the inception, 

on the summary ~~tion of the Governncnt , on the ground that it 

\·taa not filed ~o·rithin the preocribed time period. 

The issue in tha t narro1.z point wao when c oeo the f1rot 

day start and l'lhcn does the last day end. If' it started one 

day he had a timely petition. If it started the next he \'tae 

too late. 

The Tax Court decided e'UlliDUrily t hat he ,. a.o too lata, 

and the cont:i:'actor immediately took nn ap 1eal to t he Court ot 

1\ppeals for the Diatl"ict of Columbia Cir cuit. 

'i ld tl o.t thci:.• ;cHc: :..• ut dor t h o Int ornul novonue Oodo 
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had not been talcen away by Con{Sl .. ess as to jur1Bdiotional 

questions because they said no ~enoy can determine the limits 

or its own jurisdiction, and on that narrotr question they 

referred that cane back. They said, "Yes, we \·rUl review it, 

and that should go bacl<: to thG Trut Court to1• redetermination 

of that jurisdictional issue. 11 

No\'-11 that 1a the bna1c law of the Diotr1ot of Columbia 

Circuito It wao taken over the oppoBition of the Government, 

and it is only 1n that Circuit that it has ever beon accepted 

as the basic law. 

In the Ninth Circuit, o1m1lar and other ques t1on3 came 

up in the French case, and Government councel perst~dod that 

Court to dtsreeai'd the rUle of the District of Columbia Circuit. 

That rule in the District of Columbia Circuit, they s aid, 

Has \'rrong and erroneoUD beoo.uoe the sto.tute pl.,ccludes any 

revie\'t by the Court of Appeals on any erounds 't'that soover. 

That \'TaB the poe it ion they tool<: in F-.l'ench • 

It is the position that they convinced the Court in 

French, the Ninth C1rcui1G \'Tao the correct position, and they 

established by those ttro decisions -- you have t he la\'1 or the 

country, eo to cpeal<:1 with the Ninth Circuit saying, "No 

revie\'r 1n any court on any act by the Tax Court," and tho 

District or Columbia Circuit &oyinG, 111\ 11m1tod reviow on 

quectiono ot juriod1ot1on Ol' cowtitutional:tty. Connt1tut1on

.., ity \'tent to the co1'lc t :·.'cu"li1oncl:tty of tho a.ot, a.o nettled 1JJ 
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thil\ court 1n L:l.chter. 

Jurisdictional questions were still ful"thor narroued, 

They said a jurisdictional question is \·mether or not the 

individual contractor is subject to renccot1~t1on, but n 

question l·rhether or not a specific contl,a.ot i o oubject ,;o 

renegotiation is a. question of ooverace, and that boccr.le the 

la\'l of the District of Columbia Ci1•ouit up to tl e time thin 

case arose. 

No\'1 we come do\'m to the preoent caoe, and the nllezed 

inconsistency. There is no inconsistency at nll bctt·rcen the 

decision of t .i1e Court of Appeals in this case or in any prior 

decision since the establishment of t he law in this District 

of Columbia Circuit . 

The Government purports to find such 1nconoiotcncy, and 

purports to find a miotal{en interpretation of this Court 1o 

opinion in v1aterma.n. 

Uotr, the i-Jaterman case involved the ident ica l oituntion. 

T'aie is almost like Act 2 of the t·Ja.tcrn~n oa.oe , tr i~lih the 

leading role havi~ a ne\'1 actor in it .. 

The negotiationa \'tere the s ame, the contl"nct ua.a tho same, 

the form of the contract \'1D.fl the same and, a.e you will recall, 

vlaterman tried to save time in 191~6 by sooldng a c1oclo.rr.toey 

order that that contract wao not oubjcot to ronecot1at1on 

booaucE: it lrao -- c.ncl nothinc t 10 Govornmont produced onn 

poooibly ch&.nZo i t f'l·cr.t ~n~ t:, .. n.; but -- contract with the 
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a-1t1ah tUn1Btey ot t·lar Transport and the Dr1t1tlh Governmont, 
j 

and there 1s no provision l·lhatooever tor renegotiatinG ouch a I 

contract. 

But this Court, I think quite properly, said, "No, go 

baclc and finish your admin1atrat1ve remedy." 

But 1n the course of the ar13W00nt, \'Satorman•a counool 

contended, "Bu"'~ uait, the T~"' Court 'a jur1nd1ction 1a lirnitod 

by the statute. It sayo the Tax Court may redetermine only 

the aJOOunt or the excessive profits, and our problem," said 

Uaterr.1an, "is not n quost1on or dollar amount. Our problem 

is t·re are not even covered by the f\ct. Our contract 1a not 

ti contract subject to renec;otiat1on." 

And this Court said, "01, yea, it ia, bcco.UDe the term 

'amount• is broad enouGh and necessarily 1ncltwco the 

essential element or whether or not your contract 1o covered 

by the f>tatute, and as to that coverage 1soue" -- and that 1s 

hmr the Court described it, the covorac;e issue , t he very 

coverace issue that we have 1n this onae -- "1o \'11th1n the 

exclusive Jurisdiction or tho Tax Court by order to tinnlly 

determine." And while 1t \'las unnoceeeary at that t1mo, ot 

course, the rest or the samo sentence 1o "and ouch determina-

tion shall not be revie\·red or redotomined bJ any court or 

agency." 

ll0\'1 , tlhon tho caco -- th!o cnoo -- o:uoo bef'ore the Co\&Z't 

or 1\ppoale, tho quoot1on r· :toed 1r.ncxl1atoly \'taD, doeo the 
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petition tor revie\·r present nny queotion within the jur1ad1o• 

tion or this Court ot Appeals as defined b1 thia Court ot 

Appeals to review; 1B it a Jurisdictional or conat1tutional 

question? 

\'!ell~ obviously, it l·ras not conntitutional nor wn.s it 

jurisdictional. 

~1is Court had said in Waterman that the Tax Court had 

jurisdiction to determine the very queotion so~t to be 

reviel·red. The ret~pondent had sought the jurisdiction or the 

Tax CoUl""t under the Act, and the Government di d not challenc;e 

it; it could not. It was obviously apparent that the Tax 

Court had Jurisdiction to detal~:id.ne or redete1'111ine this que a

tlon of coverage. 

Then the Court of Appeals said, "Hell, no\tt1 our rule, 

vrhich is only in our Dis tr1ct, our rule is thut t'lc only have 

pot·rer to revie\'r Jurisdict i onal or constitutionnl qucs "1;1ons. 

There is no constitutional queotion ~ The quention presented 

here is not Jurisdictional, bccauno the Supreme Court has 

a l r eady said 1n the Haterrnan onse that tho quoot1on prooentod 

here is a coverage quest i on, and \~dor our r~1oo or the Court 

ot Appeals tor tho District ot Columbia Circui t," thq ea14 

under t heir own rules, they could not review ooveraae ques

tions. 

They di d not believe Ol1 oa.y, ao ouccooted 1n one ot the 

br1ofo by our oppononto, that th1o Court had r orb14den th• 
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to r eview. \'Ie u11 agree this ot.rt 1 uo not yet posscd 

upun it. 

This Court has not yet said that th finality clnv~c 

i s t o be read differently than its clear languaec. It io 

onlY the Goverrur.cn,~ which is suggest in{j 1 t • 

The Court of Appeals pointed out spocif:ically that tihl:J 

court had reserved the point in t-laterman, but they did oay, 

"tie apply the definition of coverage to the situation before 

us as determined by the Supreme. Court, and under the Supreme 

cour·ii 's declaration, if you 't-'lant to use that l'lord, that Jlihe 

quest ion of coverage is within the jurisdict:!.on of the Tax 

Cov..r,~. T'aerefore, there can be no dispute here as to the 

jurisdiction of the Tax Court, and we have not;hing to rcviet-·r, " 

and that was the basis for dismi ssing the Government1n petition 

f or lack of jurisdiction. 
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Nov, Quite a bit has been said today about not rcviouing 

the tacta 1 but Quite a bit haB been said about the racto. I 

wUl not burden you with them to any Gl"ee.t extent, but I wish to 

point out that the decision of the To.x Court ~18.3 ba:Jcd upon sone 

200 hundr-ed pages cr stipulated facts ~nd documents. 

Among those documents l·lere offic 1al tl"aru::Cl"ipts of tho 

r-ecords or the Na.ritj.me Commission contempo:t"a.neously llith the 

making of these contracts betlleen the respondent a.nd the British 

I·lini.S try of lial' 'l'ra.nsport. 

We pointed out to the Tax CoUl.,J~ -- it 1·1as ·Hell briefed and 

lrell documented -- that the ~~~itime Commission itself had vory 

carefully evoided any possible situation "tlhich "Joule'!. got them 

involved as a contractor in this case. Thoy acted in tno naturo 

of a broker. 

Brokers f"J?equently, your real estate brokcl~, your s h ip 

bl'oker, frequen'l.;ly conduct a.ll the negotio.tions for theil"' 

principals, and then the principal signs the contract o.nd per

forms it. 

l'J0\-7, that wa.s the s1 tuation hel,e. The Governnent had on 

occasions sought to reverse that. They said, "No, thO British 

agency uas the agent 1n principle ~ '' 

Now, the co.ae here 1B one Where tbe ~1arit1me Col11Diasion 

a.c ted aa the busineos negotiator tw the Br1 tish ~11n1a tr7 ot 

le.r Tra.nsporto It negotiated the ratoJ it nesotiated tbl tOJ'm 

c ·"' th • c o•1 ;,~.•a:: c 1 a.nU. 1 t PL"vV i~Cl :tn ~ho con ·- ~ t that 1 t liOuld 
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Nov, quite a b1t baa been eo.14 tod.a7 about not revievma 

tbe tacta, but quite a bit has been ea1d. about the ta.ote. I 

vUl not burden JOU v1tb them to any great extent, but I vieb to 

point out thnt the decision or the Ta.x Court was based upon eome 

200 hundred pages or stipulated facts end docwoonts. 

Among those docuwnts were otf'1c1e.l transcl•ipts or the 

recorda or tb! I-le.J:tit1~ Commission contenpora.neously with the 

making of these contracts between the respondent and the British 

Ninis try or 1-lar Tre.naport. 

We pointed out to the Tax Court -- it was ·uell briefed and 

well documented -- that the l·Jo.rit:tne Connniss1on itself had very 

care1"ully avoided any possible situation which uould get them 

involved o.s a contractor in this case. They e.cted 1n the natUl'e 

of a broker. 

Brokers trequently, your real estate brola:l", your ship 

broker, freQuently conduct e.ll the necotiationa tor their 

pr1nc1pa.ls 1 and then the principal signs the contl,tl.Ct and per

forms it. 

flov, that was the situation here. The Government had on 

occasiona sought to reverse that. 'l'hey said, "No 1 the Brit tab 

agency voa the aaont 1n principle. 

Nov 1 tbe case ~re 1B one Vbere the J.ta.ritimo Co.Ua1on 

acted aa the business necotiator tw the British f.l1n1atr7 ot 

War T.ttansport. It negotiBted tho rate; 1t neaot1o.te4 tbt tOI'II 

ot the contract, and 1t provided in the contra.c t that lt vod4 

LoneDissent.org



be between the British J.liniat%7 ot War Transport and the ship

owners, and that the contract would be subject to approval b7 

t he J.~itime Co~aion under its authority to npprove or dis

approve contracts to aliens. 

Well, now, obviously they could not very well approve a. 

contract or their own as a contract to a.n alieno 

\iell, anyway 1 atter the evidence wa.s 1n, and considered by 

the Tax Court, we have the follow1ng -- the Ts.x Court, e.f'ter 

wei ghing the evidence 1 made the follo""1ng ultima. to finding of 

fact , " The charter ot VERNONT \Ins neither a coqtl"a.ct 'With the 

Cotmlission nol' with a.ny other departliX'nt na.zood 1n the Renegotia-

tion Ac t nor a subcontract under such a contract. The contract 

contained :tn that ch~ter wa.a only bet"t:ee n petitioner e.nd the 

I•11n1B try of' vla.r T"..-ansport a.c ting for the British Government Q" 

The ColliDission did not intend itself to be a party by 

cont r act or to be the charter or the VEEUlONT. 

In enteiJin{; into the contract 1n t he c 1e.rter ing or the 

VEi\l•IONT, neither the British Gove rnment nor t he N1n1ntry of War 

'l'ranspo1~t actuall:r acted for the Commission. 

Well, nov, 1n findings or t act a cour t whi c 1 makes a. s tudy 

for a year, rends 200 hundred pages of' docwoont s 1 if' 1 t 1s ju.o t 

to be t oaoed l ightl y e.side in t he f ace or a. Co~~ssional 

statuto Where its determ1no.tion ~hell be fino.l, then the s tatute 

ana nothing. 

I would like to point out tba.t thO lo~1Blatlve his t ory ot 
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the Act doea not 1n any ve.y support a auggea tion that the t1nal.it7 

clause vas not intended to be f'1nal. 

The Act -- the h1atol,Y1 to the contl,e.ry, i ndi ca.tcs that 

congress wo.s naked to provi de for judicial reviau, but 1n the 

committee hear~, as ue have noted in our brief, they retuaed 

to Bl .. a.nt a judicial review. They, instead, limited it to the 

Tax C OUl't • 

I think, gentlezren, t ho.t the cane is one in llhich we only 

have to look to the statute to find out tho.t tho decis i on of' the 

Court of Appeals was correct. 

Thank you. 

'l'he Chief Justices Nr. De.vis. 

REBUTTAL ARGUl>IENT ON BEliALF OF 'lHE UNITED S'rl'I.TES OF J\lllERICA 

By Nr. Davis 

l·lr. Davis: I have just a rev words to say, if I mo.y. 

It 1s not just this case that the Goverruront ho.s ho.d qualm 

about its previous position, about the lack of finality ot Tax 

Court decisions; this is not sorretbing that vo.s developed for 

i;hi~ case. It has been something that has been Gern1inv.ted within 

the Department of Justice, as revie~a of the Government's brieta 

1n th1B Court and the Court or Appeals tor the paot nine :f'ttlrB 

wlll 1nd1cate. 

Counsel mentioned, juat 1n clooin8, sornethil'lG tbe.t I voul4 

like to discuoa, and t hAt i s, it io t r uo thAt ~1 1045, after thl 

psaoc.ce ot t he Act, t here uco a. cua;cction t ha.t the statute be 
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amended to include Judicial review. 

Nov, this vas before the Court ot Appeals rendered ita 

decision in the u.s. Electrical f.lotors case, e...'ld it 1o quite 

clear that, I would say, in tl~ colloquy in the benr1ne3, the 

"nly thing that really appears is that som people thOUGht t;ere 

wo.s review al.l'eady, sone people thought thel~e Yare not. Some 

people were af'raid ot a too quick revieu, and sow people did 

not think there should be any. 

I think very little can be baaed upon that poet-legislative 

hiStory which occ~~d after the passage of the Act 1n 1ry44, 

I also would like to point out that the Ninth Ci.l .. cuit case 

vhlcil coun.eel stresses eo much, although it did sny there could 

be no review 1n the Court of Appeals, gave a t l"acr.ondous opening 

which the Government would lil~ to avoid, if possible. It 

suggested that they could not review 1n the Distric t Court. 

Now, we think on exactly the issues here -- we th:·.nk if there 

is to be review 1n courts, it 1S bette:r to cent:;."nl1?.o review 1n 

the District ot Colunbia Co\U't or Appeals 1 \7hich hao go.ined 

expertise 1n these eases 1 than to allow a rov 1ew 1n all the 

ninety odd Dis tl'ict Courts throuehout tho count!"';; and so there 

1s more to it than just a connict betveen t~ Court ot Appeal.a 

for the Dist1•1ct and tho Court of Appeals tor the Ninth CircUit 

on J.9eV1el1 1 because the Court or J\ppco.lo hoo adopted o. chAnnel or 

r v1ev that, we th1n!c1 1o O.p!J~'Opl"ia.te , c.nd the Uinth CircUit baa 

ucceotcd one wbich e t h1 -: tould lot.d ~o cndloos 11tigBt1on 

LoneDissent.org



4g 

without un1torm1t7 or deciSion. 

(~reupon, at 4:15p.m. the argument vaa concluded.} 
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