e SN T ek e e 5

75tH CONGRESS DocuMENT
1st Session } SENATE { No. 52

ARGUMENTS

IN THE CASES ARISING UNDER
THE RAILWAY LABOR ACT

AND

THE NATIONAL LABOR RELATIONS ACT

BEFORE THE

SUPREME COURT OF THE UNITED STATES

FEBRUARY 8-11, 1937

THE VIRGINIAN RAILWAY CO. v. SYSTEM FEDERATION
NO. 40

THE ASSOCIATED PRESS v. NATIONAL LABOR RELATIONS
BOARD

WASHINGTON, VIRGINIA AND MARYLAND COACH CO. v.
NATIONAL LABOR RELATIONS BOARD

NATIONAL LABOR RELATIONS BOARD v. JONES & LAUGH-
LIN STEEL CORP.

NATIONAL LABOR RELATIONS BOARD v. FRUEHAUF
* TRAILER CO.

NATIONAL LABOR RELATIONS BOARD v. FRIEDMAN-HARRY
MARKS CLOTHING CO., INC.

PRESENTED BY MR. WAGNER
APRIL 15, 1937.—Ordered to be printed

UNITED STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON : 1937




LU

—~—c®
el

CONTENTS

Virginian Railway case;: -
Oral argument on behalf of petitioner, by Mr. Piper_ . _.___________
Oral argument on behalf of respondents, by Mr. Mulholland __._____
Oral argument on behalf of the United $tates, by Mr. Reed...._._._.
Oral argument in rebuttal on behalf of the petitioner, by Mr. Hall__.
Associated Press case:
Oral argument on behalf of petitioner, by Mr, Davis..._.___._.___
Oral argument on behalf of respondent, by Mr. Wyzanski-_.______.
Further oral argument on behalf of respondent, by Mr. Fahy_______
Oral argument in rebuttal on behalf of petitioner, by Mr. Davis___.
Washington, Virginia and Maryland Coach case:
Oral argument on behalf of the petitioner:
By Mr. Robert E. Lynch_ . o oo
By Mr. William J. Hughes, Jr__.._. e emmmmmecmecemc—em—eaca
Oral argument on behalf of the respondent, by Mr. Charles Fahy__..
Jones & Laughlin case:
Oral argument on behalf of the petitioner:
By Mr. J. Warren Madden_ _ . .- . oo eieeeo
By Mr. Stanley Reed - _ . . . oo
Oral argument on behalf of Jones & Laughlin Steel Corporation, by
Mr. Earl F. Reed.
Fruehauf Trailer case:
Oral argument on behalf of petitioner, by Mr. Reed-..____._____.__
Oral argument on behalf of respondent, by Mr. Long_ ... .....___.
Friedman-Harry Marks case:
Oral argument on behalf of petitioner, by Mr. Fahy..____________
"Oral argument on behalf of respondent, by Mr. Weinberg___.___.__
Further argument on behalf of respondent, by Mr. Green_...._____
Oral argument on behalf of petitioner, by Mr. Wyzanski_..._.._..



In the Supreme Court of the United States

OcroBer TERM, 1936

No. 324

Tre ViRGINIAN RaiLway COMPANY, PETITIONER
8.

SysTEM FEDERATION No. 40, RatLway EMPLOYEES DEPARTMENT OF
THE AMERICAN FEDERATION OF LARBOR, ETC., ET AL., RESPONDENTS

ORAL ARGUMENT

WasnamngToN, D. C.
Monday, February 8, 1937.

The above-entitled matter came on for oral argument before the
Chief Justice and Associate Justices of the Supreme Court of the
United States, at 2:30 p. m.

Appearances:

On behalf of the petitioner: Mr. James Piper and Mr. H. T. Hall.

On behalf of the respondents: Mr. Frank L. Mulholland.

On behalf of the United States as amicus curiae: Hon. Stanley F.
Reed, Solicitor General of the United States.

The Crier Justice. No. 324, The Virginian Railway Company
against System Federation No. 40, Railway Employees Department
of the American Federation of Labor, and others. Mr. Piper.

ORAL ARGUMENT ON BEHALF OF PETITIONER

Mr. Preer. If the Court please, this is a case which was originally
instituted in the District Court of the United States for the Eastern
District of Virginia. A decree was entered in that court requiring
the defendant railway to recognize and treat with the System Federa-
tion No. 40, Railway Employees Department, as a representative of
the employees in six crafts, constituting the mechanical department
of the Virginian Railway. The decree also provided that the railway
should not, in connection with contracts relating to rules, rates of pay,
and wages, deal with anyone else than the federation. The decree
also provided for a restraining order restraining the railway from
influencing, coercing, or interfering with the free choice of the em-
ployees in the selection of their representatives. The facts are short,
and I will try to briefly summarize them.

In 1920, when the railways were turned back from the Government
to the owners, the Transportation Act was passed. Subsequently,
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2 ARGUMENTS IN CASES ARISING UNDER LABOR ACTS

uly 1, 1922, there was a national strike invol shopmen on all
211119Jrogds’in the United States. On July 3, 1922, the United States
Railway Labor Board, which had been created by the Transportation
Act of 1920, sent out a request to all the carriers and their emplo l?es
requesting the employees to orgamze for collective ba._rga,mmg.h & at
request was posted on the bulletin board of the petitioner, the cl1r~
ginian Railway, and in response to that request there was formed &
Virginian Employees Association, which we will call “the associa-
tion"—it had a much longer term—and which functioned by entering
into an agreement between the employees and the railway relatmﬁo
rates of pay, rules, and working conditions. This agreement, w ?;
not included in the record originally, is in the record now at the reques
spondent. .
of ’%‘1;12 r(eloll)ﬁ't will see that it is a very full, elaborate agreement, con-
sisting of 112 rules, outlining working conditions, rates of pay, and
other matters relating to the position of the employees of the Virginian
hat road. . .
onIt might say that before the January 1, 1922, strike the Virginian
road was a union road; that is to say, 1t was organized and there wafh a
union on there, an affiliate of the A. F. of L. After the strike the
record shows that the strike was not a success and a great many, if 1:_\03
all, of the union men were replaced by other men and the road carrie
d' - - .
forX:rthis point it seems to me it has a quite important bearing to
understand what is meant by the mechanical department employees
of this particular road. The mechanical department employees are
divided into two  classes. One class of mechanical epartmeng
employees does running repair work, that is to say, work on cilzlrs :_ml
engines to keeplthe trgﬂic bmo]\:lﬁg. Th‘g other class of mechanica
mployees does backshop work. )
det’i‘al‘:;r;;?illzeeofp’22ywas declared a shopmen’s strike, but the shopmen
in turn are divided into running repairmen, who are scattered over the
line of this road from its West Virginia terminus to 1ts Vugmla_seacfoaﬁt
terminus, with groups of running repairmen at different points; the
back-shop employees, on the other hand, are located in Pnpcetori{,
which is not a division point, and they work in a shop. Their ;vor.
embraces so-called classified repairs and store-order work. Classi-
fied repairs, in the understanding of the business, mean heavy repla:rs
to locomotives and to cars, where the locomotives and cars are ta 81(;
out of service, as the record will show, for 105 days for one and 1 H
days for the other. They are cars or locomotives which have ceaﬁe
to be instrumentalities of interstate commerce and are taken toha 8 og
for major repailc‘ls, which occupy on the average over 3 months, an
ned to service. .
arel\Itg:}ntrlfguother work done by the back-shop employees consxstﬁ of
so-called store-order worlk, which means the making of parts, such as

nuts and bolts and things of that kind, which are sent out to the .

i i t as to
arious points on the road for use. The record will show tha

zhose arlgicles made in the back shop, if the railway can ma.kﬁ t}l\em
more cheaply than it can buy them, they make them in the back s olg.
Otherwise, if they can buy them I{Cmre cheaply than they can make
hem, they are bought on the market, o

’ ?I‘nﬁe r(flzr,ions of gthe Virginian Railway with its employees, under
this agreement of November 15, 1922, the record shows, were entirely
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satisfactory and harmonious during a period of 12 years. In the fall
of 1933 the American Federation of Labor, the record shows, sent
paid organizers on the property and attempted to organize the road.
While that was in progress, I mention in passing because the matter
becomes important later, the railroad posted a bulletin on its various
bulletin boards advising the men, in answer to inquiry, that so-called
company unions, such as this association, were not barred by the act
of 1926, the Railway Labor Act, but were permitted. The organiza-
tion of this road continued and the Mediation Board services were
invoked by the American Federation of Labor on July 5, 1934. At
that time a mediator came to the property and checked authorizations
handed him by the American Federation of Labor against the eligible
lists of employees in these six classes. This is 1mportant. The
mediator dig not find a majority in favor of the American Federation
on that check, and therefore refused to certify at that moment, July 5,
that the American Federation had been chosen.

About that time Mr. Sasser of the railroad distributed amongst
employees a statement. This statement plays a great part in the
decision and opinions of the case. It is referred to continually, and
properly, as the so-called Sasser statement. That statement under-
took to set out the facts in connection with this labor dispute which
I am now discussing. It undertook to show, first, the strike and
difficulties under the previous arrangement, followed by the peace
and satisfaction under the company agreement with the association,
and then stated as further facts the advantages, in Sasser’s and the
company’s opinion, of company, that is to say, representation, by
employees in an association, rather than representations by outsiders
representing employees.

Following that statement the Federation made another request for
mediation, and the Mediation Board sent another mediator to the
property, and he undertook to conduct an election. That election
was to be conducted under the rule that a majority of the eligibles
were necessary to elect in any class. It did not go forward one day,
when a new rule was adopted, and a new election was started.

The new rule provided that not a majority of the eligibles should
elect, but a majority of those voting at the election should elect.

As a result of that election, the Mediation Board on September 13,
1934, issued its certificate stating that the federation was the duly
accredited representative of the six classes covered by the certifica-
tion. The certificate, we argue later, is of no effect on its face, be-
cause it does not show how many eligibles were in each class but
merely shows the vote. The court held its rule was that if a majority
voted, then that majority voting could elect the representative, but
if less than the majority participated, there was no election. That
applied to one class, the carmen and coachmen. Less than a majority
of the carmen and coachmen voted at this election, and therefore the
court ruled that as to that class there was no election. In the case of
the blacksmiths, more than a majority of the eligibles voted but less
than the majority of the whole voted for the federation, but the
court held, the lower court, affirmed by the court of appeals, held,
that in that case the federation was elected.

Now after the election there was formed on the railroad an .: (.
pendent shop crafts association. I just say in passing that the . -
court—we think it was clear error—decided that the association /..
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formed at the instance of and was dominated by the railroad. There
is not a scintilla of proof in the record that the railroad had anything
to do with the formation of that association. In fact, all the proof
is to the contrary. The same thing may be said of the association
which was formed in 1922. That has been referred to in the briefs and
opinions as a figurehead, a dummy corporation, controlled by the
railroad. We say that it is clear error; that there is no evidence of
any kind that that is a fact, but in fact the evidence, cven of the
federation’s own witnesses, showed that that association functioned
without any interference or domination from the railway. i
As 1 said, the suit was instituted on May 2, 1935, resulting in this
decree which I have briefly outlined. ] ) ) )
The first point which comes up for consideration by this Court in
connection with this appeal is whether or not section 2, ninth, of

the Railway Labor Act requires us, that is, the railway, to meet in '

conference with the representatives of the federation. The federa-
tion claims that we would not meet them in conference. The record
shows that on December 27 they met certain officers of the railway
and delivered to them a form of agreement which had for its object
the substitution of the federation under the existing agreement for
the association, and which also undertook to include certain other
mechanical-department employees which were not included in the
six crafts in connection with which the election had been held.

That agreement is interesting because it shows on its face—it is
on page 31 of the record—that there was to be no change in rates of
pay or working conditions; that the main purpose of the agreement
was to substitute the name of the federation in the caption in place
of the association; but in other respects the agreement was to con-:
tinue. :

Nothing resulted apparently; the record is silent, anyway, as to
what happened after that meeting and after presenting that agree-
ment. We must assume that the parties did not come together, be-
cause 5 months later this suit was instituted. ]

Now we come back to section 2, ninth, of the Railway Labor Act.

Justice Branprrs. May I trouble you to state again what the issues
are in this case?

Mr. Pieer. Yes. The issues are stated on pages 2 and 3 of our
brief, and I think the quickest way to answer Your Honor’s question
would be to read those carefully. I was going to take them up one
by one, but I will read them all. ] ]

The first question is whether section 2, ninth, of the Railway Labor
Act, which provides that a carrier shall treat with the representative
of a craft or class certified by the Mediation Board as the representa-
tive of such craft or class—in this case the federation—imposes a
legally enforceable obligation upon the carrier to negotiate w1t‘;?1 the
representative so certified. We are arguing, Your Honor, that “‘treat
with as” should be regarded as “recognize.” The other side, the
respondent, and the Government to some extent, argue that “treat
with as” means we must meet them in conference and negotiate.
Now, that is the first point. . . . .

The second point is whether, if section 2, ninth, of the Railway
Labor Act requires the railway to negotiate with the federation, 1t is
unconstitutional, in that it deprives the railway of its liberty and
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of the Constitution of the United States. We are arguing that the
construction given by the lower court and affirmed by the circuit
court of appeals—that construction, not the act as we construe it,
but that construction—violates our liberty of contract.

The third point we make in our brief is whether the Railway Labor
Act is unconstitutional in its entirety in that it attempts to regulate
labor relations between carriers and employees engaged solely in
activities intrastate in character which do not directly affect or burden
intorstate commerce. That point is under the Employers’ Liability
Case (207 U. S. 463). We are there arguing that these back-shop
employees are not themselves engaged in interstate activity, and their
actions have no direct bearing on interstate activity; that this act
makes no attempt to distinguish between matters over which Congress
had authority and over intrastate commerce, and therefore, under the
decisions of this Court, the act as a whole is unconstitutional.

Our next point relates to the certificate of the Mediation Board, as
to whether or not that was a proper certificate. We say it was im-
proper, because the election was held under a wrong rule. We also
say that the finding of the lower court, the C. C. A., that a majority
of & majority of ehgibles should elect, is in error. Our contention is
that the act means a majority of the eligibles,and not a majority of a
majority.

We further say that it is impossible to tell from the certificate the
number of employees who could have voted or whether they were
back-shop employees over which we think Congress had no authority
to act or whether or not they were running repairmen.

The next point, and last point in the brief, relates to the construc-
tion of the Norris-LaGuardia Anti-injunction Act (c. 90, 47 Stat. 70;
U. 8. C, title 29, secs. 101, et seq.) in connection with the relief
given under this case. We claim that the decree of the lower court
1s not permissible in view of the limitations placed on the jurisdiction
of equity courts to grant injunctions in labor disputes. There are
several reasons in that connection. I think perhaps it would be better
to state the reasons for that objection.

Now that covers the scope of the basis of our appeal.

Justice BRaNDEIs. Dealing all with questions of law?

Mr. PipEr. Dealing all with questions of law, Your Honor, except
insofar as, for instance, this back-shop work and running repair
work, it is necessary to show from the record the kind of work these
men did. I do not think there is much question of dispute of the
law there. That is a question of the application to the facts.

Justice BrRanpEis. Itisa question of the interpretation of conflicting
evidence?

Mr. Preer. That is right.

Then the next question is related to the other questions of fact to
a certain extent that are involved. When we get to the question of
the Norris-LaGuardia Act we have got to show by the facts of the
record on what basis or what facts the lower court based its decree,
and then show that those facts are protected by the Norris-LaGuardia
Act and should not have been the basis of the relief granted.

I have finished the points now. I feel at this moment I have
covered them sufficiently to satisfy Your Honor.

In order to determine what section 2, ninth, means—I was just

: about to read it—it will be necessary to give a short history of the
i property in violation of the due process clause of the fifth amendment
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railway labor legislation commencing with the Transportation Act, in
order to find the basic purpose of the act which is now under review.

Section 2, ninth, which is the section we are now considering, was
added to the act of 1926 by an amendment of June 1934, which reads:

If any dispute shall arise among a carrier’s employees as to who are the repre-
sentatives of such employees designated and authorized in accordance with the
requirement of this Act, it shall be the duty of the Mediation Board, upon request
of either party o the dispute, to investigate such dispute and to certify to both
parties, in writing, within thirty days after the receipt of the invocation of its
gervices, the name or names of the individuals or organizations that have been
designated and authorized to represent the employees involved in the dispute,
and certify the same to the carrier.

Now it is the next sentence that is the important one—

Upon receipt of such certification the carrier shall treat with the representative
T certified as the representative of the craft or class for the purposes of this
ct. .

That section, as I say, was added to the act of 1926. In 1920 the
Transportation Act, the section on which this whole section 2 in the
present act was based, was section 301. That says briefly—I will
skip it— S

It shall be the duty of all carriers, and their officers, employees, and agents to

exert every reasonable effort and adopt every available means to avoid any inter-
ruption to the operation—

and so forth.

All suebh disputes shall be considered and, if possible, decided in conference
between—

and so forth.
the respective employees and the carriers,

That was the inception, pointed out in Teras & New Orleans R. Co.
v. Brotherhood of Baalway Clerks (281 U. S. 548), of this labor legisla-
tion. It was followed by the act of 1926, which did not change the
scope or plan of the original act, but gave in more detail the me-
chanics for carrying out the provisions of the Transportation Act
which experience had shown were necessary in order to make the
law effective.

We have a very full discussion of the effect and purpose of the 1926
amendments in the Texas & New Orleans case. In that case the em-
ployees were objecting to interference, influence, and coercion by the
employer, and this Court held that, while the Penncylvania cases
(Pennsylvania R. R. Co. v. Railway Labor Board (261 U. S. 72), Penn-
sylvania Federation No. 90 v. Pennsylvania B. B. Co. (267 U. S. 203) ),
which had held under the Transportation Act the use of the language
“Tt shall be the duty” did not create a legally enforceable obligation—
in other words, it was an imperfect obligation—nevertheless, in order
to keep the voluntary scheme of the act, which His Honor, Chief
Justice Hughes, said was its essence, it was necessary to keep that
freedom; that interference by the employer with the self-organization
of the employee must be preserved and could be preserved by decree
in equity. Of course, we have no dispute with that decision, and we
tbm?:' that that decision, taken in connection with the history of the
act, supports our present contention that no compulsion was required
by the }i‘ransportation Act of 1920; that no compulsion under the
two Pennsylvania cases and the Texas case was required by the 1926
act, and that the congressional plan, the plan of the act, has remained

-
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the same, and that no compulsion is now required under the terms of
this act which enables a court of equity to force an unwilling em-
ployer, or employee, for that matter, or representative of an employee,
into a conference and negotiations. We think it is perfectly clear
from the history of the act and from the cases, that it is only intended
and should be read that “treat with as” means “recognized.”

We admit that if we proceeded under the act to change the rules,
rates of pay, or working conditions, and wanted to treat with the
employees, we would necessarily, if the act is otherwise constitutional
and an employee representative had been duly certified, treat under
section 6 of the act with the representative so chosen; but we deny
the act was intended to mean that we would be forced to a conference
leading to a negotiation leading to a contract.

We think that is fairly well 1llustrated by the fact—that is to say,
we think that what Congress intended is illustrated by the fact—
that neither the Government nor the respondent argues that this
drastic right, which is drastic in view of the former statutes, comes
into effect unless there is dispute amonst the employees. In other
words, if the employees voluntarily and unanimously chose their
own representative, the right to a compulsory negotiation does not
exist under the act. The act only applies, as the Government and
the respondent admit, in case there iz a dispute. Your Honors can
readily see that that might easily lead to a fake dispute in order to
get the Mediation Board to act, in order to have a representative
certified by ballot, in order to carry with it the right to be enforced
by equity to a negotiation,

Now, to us it seems impossible that Congress could have intended
to pass any act embracing such an anomslous situation. Why
should this right, which was denied in the Transportation Act as an
enforceable obligation and in the act of 1928 as an enforceable obliga-
tion—why should this right only come into being in case of a dispute
amongst employees and a certification? To me that interpretation
just does not make sense. It does not seem reasonable or possible.

We are further driven to the conclusion that the act was not
intended to create an enforceable obligation by looking at the other
sections in the act, which we have a right to do, as I take it, in con-
struing this section.

The act of 1934 carried forward the old act with certain amend-
ments, modifications, and additions. Section 2, General Purposes—
by the way, it is a very excellent arrangement of this act found in the
Government’s brief. Page 108 of the Government’s brief gives the
act of 1926 and shows interlineations and the changes brought into
the act of 1934.

The first and second paragraphs of section 2 were brought forward
from the old act of 1926 practically in substance; the third modified
but substantially the same; the fourth was modified but to a certain
extent new; the fifth new; the sixth was the same substantially as the
old fourth; the seventh new, and so forth. The ninth was a new
paragraph added. There was also added to the act—and this is
significant—a tenth paragraph, which provided a penalty clause in
case the terms of the act were not comphed with; and it is also signifi-
cant that this penalty clause, which provided that refusal to comply
with the terms of the act shall be a misdemeanor subject to fine and
imprisonment, was made to apply to certain paragraphs of the
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amended act, to wit, third, fourth, fifth, seventh, and eighth para-
graphs of section 2. You will note in applying that penalty clause
that it does not apply to the first and second, which are carried for-

ward from the old act, it does not apply to 2 or 6, which were sub-.

stantially carried forward from the old act, but it does apply to all the
sections which are carried forward, though modified, from the old act,
which have for their effect the recognition of collective bargaining
and the right of employees to choose their representative without
influence, interference, or coercion.

The main effect of the penalty clause, together with the provision
commonly called the “yellow dog’ provision, which was inserted in
this act as an addition—the main purposes, therefore, of the penalty
clause, it seems, were to implement or fortify the sections relating to
collective bargaining and freedom from interference. It is not
controlling, but very significant, that the penalty clause is not made
to apply to 2, ninth. say it is significant, because it is also not
made to apply to section 6 of the act, which is the section which
relates to the procedure for changing agreements relating to rules,
working conditions, and rates of pay.

As we read the act, section 6, which contemplates a conference,
does not require a conference, and we also argue, as we read the
act, that section 26, which also contemplates a conference, does not
require a conference, and the penalty clause does not attach to any
section in the act where apparently a conference is contemplated.

Now if we read that in connection with section 5 of the act, which
was very different from the section of the old act, you will find the
force of this point. Section 5 of the act provides that the parties or
either party to the dispute between an employee or group of em-
ployees and & carrier may invoke the services of the Mediation Board
in any of the following cases: '

(a) A dispute concerning changes in rates of pay, rules, or working conditions
not adjusted by the parties in conference;

(b) Any other dispute not referable to the National Railroad Adjustment

Board and not adjusted in conference between the parties or where conferences
are refused.

We believe that Congress, in changing that section 5, must have
been aware of the fact that, under the decisions of this Court in the
Pennsylvania cases and the Texas case, conferences should be refused,
and they there set up a procedure to be followed when a conference
was refused, specifically. Where conferences are refused the proce-
dure set up is what? Either party may invoke the services of the
Mediation Board or may tender its own services. The Mediation
Board then is to bring the parties, if possible, into agreement. Failing
that, its last final action is to try to attempt to get the parties to an
arbitration agreement. The interesting part of that is that the act
specifically provides in section 7 that the refusal to arbitrate cannot
be considered a breach of the act. I will read that in just a minute.

That is headed “Arbitration.” It is the first section, the last para-
graph, that I am reading, where a controversy arises and an arbitration
1s suggested. It says [reading]:

Provided, however, That the failure or refusal of either party to submit a con-
troversy to arbitration shall not be construed as a violation of any legal obligation
imposed upon such party by the terms of this act or otherwise.

All of which carries out the plan of the act as announced in the
Texas case. In other words, there is no compulsion in this act, as
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we read it, from beginning to end. There are matters which are
protected by injunction, such as the right of interference. There
are further matters that have been added by the act of 1934, which
provided penalties in misdemeanors, but the scheme of the act is
unchanged and remains the same as found by this Court in the
Texas case. _

The Government apparently—we certainly got the impression from
the Government’s brief and the argument both that the Government,
as amicus curiae, agreed with our position that “treat with as’’ meant
“recognize.”” Reading their brief now, I am not quite sure what
position the Government takes, but I must read this paragraph from
page 12 of the Government brief, in which the Government says
freading]: :

Every portion of the statutory plan ultimately depends for its suceess on the
willingness of carriers to confer with the representatives of their employees.

That is our whole case. We say that tbe willingness of the carriers
to confer with the employees produces peace; that a forced conference
will not produce peace. We furthermore say that a court of equity is
without power to enforce a conference which depends for its results:
on the state of mind or the good faith; in other words, a decree to
enforce a conference would not only be in practice unsuccessful im
promoting peace under this act, but as a legal proposition, equitable
Pproposition, it is a type of decree which a court of equity would not
grant. We have quoted cases in our brief.

Justice McREYNoLDs. I have been trying to follow you, but I must
confess I cannot do it.. For some reason or other I am inclined to
think you are assuming that I know a lot more about this statute
than I do, because I don’t know anything about it except in a general
way. I cannot get it from what you have stated so far.

Mr. Preer. Do you think I have not been particular enough in
describing the statute? I will take another try. '

Justice McREYNoLps. No. You have not put in plain enough
language, I suppose, what you are after. What did the court
below do?

. Mr. Preer. The court below passed a decree requiring us to meet
in conference and negotiate with the federation.

. Jtléstlce McREeyNoLps. That is what you are complaining about,
is 1t? :

Mr. Preer. That is one thing we are complaining of, yes; and the
main t,hm%}I »

Justice McREYNoLps. What is the next thing? .
thl\gr. Prper. They say that under 2, ninth, we require them to do

at.

Justice McREY~NoLps. All right.

Mr. Prrer. The next thing was, we complain that if that interpre-
tation of the court is correct, then our liberty of contract has been
interfered with.

Justice McREY~NoLps. If the statute goes that far it is contrary to
the Constitution?

Mr. Pieer. That is what we claim.

Justice McRey~oLps. What is the next?

Mr. Preer. The next point is, we claim the act as & whole is uncon-
stitutional, because it covers in terms intrastate matters as well as
interstate matters; and there is no distinction. It is admitted that
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the employees on this road are embraced by the act, all of them. We
hope to show Your Honors that some of those employees—the back-
shopmen, in this case—are engaged in intrastate ?,ctlv1tges,whlch_have
no direct bearing on the interstate part of this carrier’s business.
We propose to show, or expect to show, Your Honor, that this back-
shop—where these 222 men are employed—could shut down tomorrow
without any interruption whatever to the interstate business.

Justice McREyNoLDs. That point is clear enough. What is the
next point? )

Mr. Piper. All right. The next point, Your Honor, was the
question of whether the Mediation Board’s certificate——

Justice McREYNoLDs. What? ) )

Mr. PipEr. Whether the Mediation Board’s certificate was in
proper form, and whether the rule should be in electing a representa-
tive that that representative should be elected by a majority of all
of the eligible voters in each class or whether a majority of those
voting. We claim that the lower court made an error and the C. C. A.
made an error in finding that the majority of those voting, provided

ajority voted, was correct.
* lzlflléticejiVICRE%NOLns. That is the construction of the statute?

Mr. PrpEr. Yes.

Justice McReY~oLps, What else? .

Mr. Pirer. Then the next point was the question of the effect of
the Norris-LaGuardia Anti-injunction Act on_the type and_scope of
the decree which the lower court granted in this case. We claim that
the matters on which the lower court based its decree were protected
by the provisions of the Norris-LaGuardia Act, an injunction act

ich was passed in 1932, ) ) _
Whjflksltice 1\}I)CREYNOLDS. You mean that this was a dispute on which
no injunction should issue? Is that what you mean? .

Mr. PrrEr. Well, we say the court bottomed its decree on this
so-called Sasser statement, We claim that the Sasser statement was
giving publicity to facts. We claim that the Sasser statement and
other matters of that kind on which the court bottomed its decree
were permitted under the Ngrns—La(}qa.rdm Act, which permits
either party to a dispgte to give publicity to facts relating to the

i . That is number one. )
dls’%‘)ggg we say that the other acts that the court considered as the
basis for its decree were the acts of the master mechanic and a fore-
man, and the testimony on which they dissuaded, or said they dis-
suaded, people from voting for the Federation at this election. We
claim that the Norris-LaGuardia Act provides that that cannot be
made the basis of an injunction unless it is shown by clear proof that
the acts complained of were either authorized or ratified b% the
railway, and we claim that Ehe record shows to the contrary. here
is nothing in the record to show. . . .

e Ill\Tow t%le Norris-LaGuardia Act, as limiting this act, 1s a more or
less technical defense, in & sense, but the act itself says it must be
strictly complied with in the granting of an injunction in & labor
dispute, and we say that the act cannot be strictly complied with, on
this record, to justify the decree that the lower court entered.

So we have five main points, Your Honor. \

Justice McREYNoLDS. Which one are you going to take up first?

Mr. Preer. And the point that I have been arguing was the point of
what is meant by ‘“treat with as’ in section 2, ninth, .
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Justice McREYNoLps. That is the construction of the statute?

Mr. Preer. Construction of statute; yes, Your Honor. And our
point is that “treat with as’’, when you view the history and look at
the language in the first place, view the history of the act as a whole,
and when you look at the decisions of this Court construing acts which
preceded this act, there can be only one proper interpretation of that
language, and when Your Honor spoke to me I was just explaining
that section 5 of the act——

Justice McREYNoLps. Where is it in the book, please?

Mr. Pirer. The copy of the act, Your Honor? I think the best
place to find it is in the Government brief, because it gives the old act
and the new. It1is a very nice arrangement.

Justice SUTHERLAND. Page 31 of the Government’s brief.

Mr. Pirer. That is the best place for it, I think. Counsel for the
Government has taken the trouble to put the 1926 act in as one.

Justice SuTHERLAND. Before you resume, let me agk you & question.

Mr. Pirer. Yes,sir.

Justice SuTaERLAND, If you eliminate from the act what you call
the employees who are not engaged in interstate commerce ——

Mr, PipeR. Yes, sir.

Justice SuTHERLAND. And lay aside for the moment the complaint
under the fifth amendment

Mr. PipER. Yes, sir.

Justice SutEERLAND. Then would you say that this act was not a
regulation of interstate commerce under the Constitution?

Mr. Preer. I would say the act was a regulation of interstate com-
merce.

Justice SurHErLAND. Then so far as that question is concerned, it
depends wholly upon the proposition that it embodies employees who
are not engaged in interstate commerce?

Mr. PipeR. Yes, sir.  There is no disagreement between us and the
other side on that law.

Justice SuTHERLAND. I just wanted to understand that.

Mr. Piper. That eliminates the question of the application of fact.

Justice SUTHERLAND. I just wanted to be sure of that.

Mr. PrpEr. Passing on to the question which I was just discussing
a moment ago, and that was that in the amendment of 1934 Congress
evidently had in mind the possibility of failure or refusal of either the
representatives of the employees or the railway carrier to go into a
conference. So they added to the act a procedure to be followed in
case & conference was refused. That is the procedure, we take it,
that should have been followed here. We say that a reasonable con-
struction of the act, based on its history and its wording, does not
give the words ‘“‘treat with” any such significance as argued by the
respondent and the Government. We say ‘‘treat with as’” means
“recognize.” We admit that if we want to change agreements under
the act and the act is otherwise constitutional, we must ‘‘treat with”’,
but we say there is nothing in the act, the penalty clause, or any other
provision in the act, even on the important subject of rates of pay
and working conditions, which requires & forced negotiation. We say
that section 5 was passed to cover this case where conferences were
refused. We say that the procedure now in the act where a conference
is refused permits either party to call in the services of a Mediation
Board. The duty of the Mediation Board is to try to mediate the
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dispute. The dispute here s whether or not we will insert the federa-
tion’s name into the existing agreement—and I might call attention
to the fact that the existing agreement is in existence whether the
federation’s name is in there or not—whether we will insert in the
existing agreement the federation’s name and whether we will add to
the scope of that agreement other classes of mechanical department
employees which were not included in the Mediation Board’s
certificate.

I have pointed out that the act as interpreted by the lower court
would produce the anomalous situation that, if there were no dispute
and no election, its compulsory obligation to treat could not be en-
forced; that if the act only applies to a case where there is dispute in
the certification, I also want to point out that Congress particularly
gave its reasons for the purpose of 3ection 2, ninth.

Section 2, ninth, was passed, in the view of the Commerce Com-
mittee report to Congress, solely to cover a situation which the em-
ployees found disadvantageous, where they claimed one representative
and the raillway claimed another representative, and there was no
means in the act to determine the proper representative, and section
2, ninth, was passed for that purpose and only for that purpose.
That is shown on page 24. This is a report of the Committee on
Interstate and Foreign Commerce,

Justice SUTHERLAND. Page 24 of your brief?

Mr. Pieer. Of our brief; yes. This was the purpose of that sec-
tion 2, ninth [read‘ing]:

The Railway Labor Act of 1926, now in effect, provides that representatives
of the employees, for the purpose of collective bargaining, shall be selected
without interference, influence, or coercion by the railway management, but it
does not provide the machinery necessary to determine who are to be such repre-
sentatives.

Then it goes on to say that this has been denied, and it says that,
“This bill 1s designed to correct that defect.”

That is such a plain statement, and the section 2, ninth, itself is so
plain, that the only purpose of passing section 2, ninth, was to pro-
tect the employees in their right to choose a representative, and that
was the sole purpose. ]

1t is perfectly true that the act says when a representative has been
selected we shall treat with that representative, but we say that that
means that we must recognize or regard, but it does not force us into
a compulsory negotiation, which is, as we view it, with all the other
voluntary features of the act, what the Chief Justice said in the Texas
case was the very essence. . .

Now, I must pass on to the next point, which I can discuss quite

quickly. That is the interference, if this interpretation of the lower

court is followed, of the fifth amendment. Briefly, we say, under
Adair v. United States (208 U. S. 161), and similar cases, we have the
right to have business relations with anyone we choose, or decline to
have them. If forced into business relations or conferences against
our will, it is a breach of our constitutional right of freedom. The
Adair case (p. 173), adopts a quotation from Cooley on Torts, in which
it says [reading]:

It is part of every man’s civil rights that he be left at liberty to refuse business
relations with any person whomsoever, whether the refusal rests upon reason, or

is the result of whim, caprice, prejudice or malice. With his reasons neither the
public nor third persons have any legal concern. It is also his right to have
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business relations with anyone with whom he can make contracts, and, if he is
wrongfully deprived of this right by others, he is entitled to redress.

We say that under Morehead v. Tipaldo (298 U. S. 587), freedom of
contracting is a general rule and restraint is the exception. We say
that this is permanent railway legislation, and in this case there are
no exceptional circumstances permitting an infringement of that lib-
erty of contract. We say, if a negotiation with the federation is not
exclusive, as this decree requires it to be, to some extent we get rid
of the ban of the fifth amendment. You see, the lower court held
that not only we must negotiate, but we must negotiate exclusively
with the federation. We say that that requirement of the decree 1s
an interference with our liberty of contract; that we still reserve the
right, or should have the right, to negotiate with others; that the
right to give the majority the control over the minority in important
matters of rules and rates of pay is, as this Court said in Carter v.
Carter Coal Co. (298 U. S. 238), the delegation of an authority of the
most obnoxious kind. But that matter 1s a matter for the employees
to argue, not for us. I just merely mention it in passing,.

Passing on then to the question of the unconstitutionality of the
act in its entire

Justice SUTHERLAND. Do you attach any importance to the fact
that the railroad company is engaged in a business charged with the
public interest?

Mr. Pieer. Oh, I do, Your Honor. I do indeed. I think that the
Congress can go further in regulating an interstate carrier than it can
in a private business, such as was done in the Carter Coal case. 1
don’t think that the fact that the authorities, as quoted by the other
side, hold that the carrier holds itself out and must do business with
anybody at all, has anything to do with this case; but I do think, as
was said in the first Employers’ Liability case, the fact that it is an
interstate carrier does not commit all of its business to congressional
control, both interstate and intrastate. I do attach importance to
the fact that it is an interstate carrier, and I think, if we are wrong in
our assumption that back-shop work is not interstate and does not
bear on interstate commmerce, why then naturally it would come under
such regulations. .

Our point is no dispute with the law, Your Honor. We agree on the
law. It is the application to the facts. We claim that these back-
shopmen are situated at a division point at Princeton in a shop by
themselves. The running repairmen are in gangs out over the road
from West Virginia to Virginia. We claim that they are an isolated,
separated group of men doing work on articles withdrawn from inter-
state commerce. We claim their work is no different from work in the
repair shop of the Virginia Bridge & Iron Works or the Richmond
Locomotive Works, and the fact that they happen to be supplying
their carrier is of no significance, because we argue, and the record
shows, that that back shop could be shut down tomorrow and the same
work that is being done there could be done at the Richmond Loco-
motive Works and the Virginia Bridge & Iron Works.

Justice SuTHERLAND. Then do'I understand you that your argu-
ment with reference to the fifth amendment is confined to the back-
shop employees?

Mr. Preer. Our argument on the fifth amendment is confined to—

Justice SuTHERLAND. I meant the freedom of contract.

138858—37——2
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Mr. Piper. That is right; the freedom of contract argument is
that it is our right to refuse business negotiations with any one, and
this interpretation of the act forces us into a negotiation. I had
lapped over then into the other constitutional point of the act being
void as a whole. I thought that was what Your Honor was inquiring
about.

Justice SuTHERLAND. You attack that on the ground it is a pro-
hibition of the right to contract?

Mr. Piper. That is right, sir.

Now the other point about the back-shop employees, the basis of
that argument is that this act covers interstate and intrastate com-
merce, and under the Employers’ Liability Act case this Court cannot
make judicial legislation by adding words to withdraw the intrastate
employees from the scope of the act. If they could strike out words,
perhaps yes, but the only way to make the act constitutional if the
first Employers’ Lialbility case stands as a law, which it has for 30
years, is to strike out, by excepting from the terms of the act, em-
ployees engaged in interstate commerce. In the Employers’ Liability
case the Court took judicial notice of the fact that there were many
employees on an interstate carrier which were not engaged in inter-
state commerce, and the Court used by way of illustration this very
class of labor, railway employees engaged in shop labor, as one of the
illustrations where on an interstate carrier you could have men
working who had no direct connection with interstate activities.

I would say that that is our case here, and if that is a fact, the Court
cannot save the statute by adding words of limitation, although
Congress in the first place could have passed an act leaving out of
consideration or out of the terms of the act the employees which were
engaged in intrastate commerce.

The court below, on this point of back-shop work, the circuit court
of appeals, used the strike standard as a test. The court below said
that if there was a strike in the back shop it would directly interfere
with interstate commerce. We reply that the strike test is not a test,
because any interruption to manufacture, no matter how local the
plant, does indirectly interfere with interstate commerce, and if this
work done in back shops is similar to local manufacture in other local
plants, the fact that it indirectly affects interstate commerce is not
conclusive. We further say that the record shows that the back shop
could be closed tomorrow and there would not be a single train which
would fail to move. ' :

The Government argues, and respondent, that the act is separable
and that the infected parts may be taken from the act and the act
saved. I won’t go into that further, because I have covered it slightly,

but in the brief we have the Trade Mark cases (100 U. S. 82), the .

Election cases (United States v. Reese, 92 U. S. 214; James v. Bowman;
190 U. S. 127) and the first Employers’ Liability case (207 U. S. 463),
and Hill v. Wallace (259 U. S. 44), which in effect say that, even
with the separable clause in, you cannot add words of limitation to
save a statute.

I will next come to the certification of the Mediation Board. We
argue that that certification was held under an improper rule. It is
not so important in this case, as there is only one class involved, but
it is very important to the proper administration of the act, and I think
the Government will agree that a ruling on what the majority vote
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in this act means would be most helpful, and it does directly bear on
*“The point at issue is whether, when th

e point at 1ssue 1s whether, when the act says un i
fourth—I will read the exact lan’guage~ » fler section 2,

Employees shall have the right to i cai i
zepr?s]e)gggti\l;eil %f theitxl'l ow_nl i%oos;ng?rg?[‘%l:err?ar,lj%r?t;%:t‘l na;;llggxfzeg_ :xlllz:;::lgol;

mplo s gha, ave the ri i 5 i
thepcrgft or class for the pux%):)s;oof ett}?ém“{gz. who shall be the representative of

The question there is, what does the act mean by “majority’’?
As applied administratively, until this case was decided, the Depart-
ment concluded that a majority meant a majority of the eligibles.
In fact, when they sent the mediator on this property, Mr. Bronson,
he checked the authorizations against the eligibles, and not finding a
majority there, refused to certify. That was an administrative in-
terpretation of what the word ‘“majority’’ means.

e read it that s majority means a majority of the eligibles, and
we come to that interpretation partly by considering the purposes of
the act, namely, to prevent strikes and to produce peace and con-
tracts. If it does not mean a majority of eligibles, it means you can
go to a vote and use a different rule and say a majority of those vot-
ing. Your Honors can readily see that that means that 26 percent in
number of employees of any class under the Government’s interpre-
tation ‘can act for the whole class.

The Caier JusTice. Was there & majority of those eligible in any
of It\slllmes% cases?T

r. Prper. There was a majority in four out of the six classes. sir.

The Crrer JusTicE. Are both the other two classes here? ’

Mr. Piper. One of the other two classes is here, because the Court
held as to that class that a majority participated and that a majority
of that majority voted. .

The Crier Justice. That is the blacksmiths?

Mr. Pieer. That is right. '

The Crrer Justice. That is to say, if & majority of the eligibles
participated? ‘

Mr. Preer. That is right. Then a majority of those voted for the
fedeﬁ;tlim and thehfedefationhwas duly eiected. In the car men and
coach cleaners, where less than a majority participate
allowed them certification though. 1M P pated, the court

The Crier Justice. And that is not here at all?

Mr. Preer, That has not been appealed from and that is not here at
all. The only thing that is before this Court is the blacksmiths.
That is the only class. The other classes, if in other respects the elec-
tion was proper, they have been certified.

The Crier Justice. What do you mean by “eligibles”?

Mr. Preer, Why, I mean by “eligibles” the men that show on the
pay roll as eligible to vote. :

Justice VAN DEvanTer. The statute does not say anything about
eligibles, does it?

Mr. Prper. No, sir.

Justice VAN DEvVANTER. What are the words that it does use?

Mr. Prer. It says, “A.majority of any class or craft of employees.’’
The only reason I use the word “eligibles”, we have employees in
various classes, and in order to find out who is entitled to vote you
bave got to go to the railroad company’s books and get the names of
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the men in that class, which then entitles them to vote, and I merely
use the word “eligible” to show that the company’s books show that
John Smith, machinist, is entitled to vote. )

Justice Van DEVANTER. But you are going outside the statute on
that. The question is, What does that language mean?

Mr. Piper. The language means the majority of the employees of
any class, leaving the word *‘‘eligible” out.

Justice VAN DEvanTER. What is its exact purpose? It does not
say “‘eligible” at all.

Mzr. Pirer (reading):

The majority of any craft or class of employees.

Justice VAN DEVANTER. Yes; “‘craft or class.”

Mr. Pirer (reading):

Craft or class of employees shall have the right to determine who shall be the
representative of the craft or class for the purposes of this Act.

I will pass on from that point, Your Honor, and briefly describe our
position on the Norris-LaGuardia Act. The Norris-LaGuardia Act
was passed in 1932. Its first section provides that—

No court of the United States, as herein defined, shall hgve j.urisdictiop to issue
any restraining order or temporary or permanent injunction in a case involving
or growing out of a labor dispute, except in a strict conformity with the provisions
of this Act; * * * , -

Then announces the policy, and then goes on to limit the jurisdiction
of the courts of equity in the granting of injunctions in labor disputes.

We say that the act can be construed——

The Cuier Justice. Where is the text of that? )

Mr. Pieer. It is in our brief, Your Honor, in the appendix, page
74 of petitioner’s brief, excerpts from it, the ones that are important
in this case. )

The Cuier JusTicE. What is the language of the act that you say
prohibits this injunction? L )

Mr. PrpEr. We say that the court bottomed its injunction on
publicity given to facts in connection with a labor dispute, and that
under section 4.of the act, which is at the top of page 75 of our brief,
there is especially the prohibition: :

No court of the United States shall have jurisdiction to issue any restraining
order or temporary or permanent injunction in any case involving or growing out
of any labor dispute to prohibit any person or persons participating or interested
in such dispute (as these terms are herein defined) from doing, whether singly or

in concert, any of the following acts:
* : * * * * * *

(e) Giving publicily to the existence of, or the facts involved in, any labor
dispute, whether by advertising, speaking, patrolling, or by any other method not
involving fraud or violence.

The Caier JusticE. What is the language of the decree which you

say is in conflict with the Norris-LaGuardia Act? .

Mr. Piper. The language of the decree—the decree is found on
page 27, I think, of the record. ) o .

he CriEF JUsTicE. I mean tshtca1 particular part of the injunction

which infringes this act, in your judgment.

hMr. PIPEE. Yes, sir. ’ It}i7s secltiof 2 of the decree at the bottom of
page 282, which, the opinion will show, is based on the bulletin, the
bare statement—— )

The CrIEF JusTicE. Whatever it is based on, what is the language
of the decree which you say infringes the act?
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Mr. PreEr (reading):

That the defendant, its officers, agents, and employees, be and they are hereby
enjoined and restrained of and from, directly or indirectly, in any way, manner,
or form, or by any means whatsoever, interfering with, influencing, or coercing
any of its mechanical department employees with respect to their free and untram.
meled right of selecting or designating their representative or representatives for

.

the purpose of making and maintaining contracts with the defendant relating to
rules, rates of pay, and working conditions, or for the purpose of considering and
deciding disputes between the mechanical department employees of the defendant,
and the defendant, as well as for any and all other purposes of the Railway Labor

Act.

Now our argument there, Your Honor, is that the lower court is in
clear error in taking as a basis for that restraining order the facts
which they gave as the basis for the order. The court gives in its
opinion and in its finding the basis for that restraining order, and we
say, our point is that, that section of the Norris-LaGuardia Act and
the following section, which does not hold the railway responsible for
any acts of employees unless approved or ratified—we say those two
things in the Norris-LaGuardia Act take out from this case every
fact on which the lower court based the restraining part of its decree,
and we say that there is no inconsistency between the Norris-La-
Guardia Act and the Railway Labor Act, and, even though the
amended Railway Act was passed subsequently, the two acts should
be given some relationship and can and properly should be read
together, and it was perfectly proper for the Congress to pass an act
in ’34 with the Norms-LaGuardia Act in front of it, which required
in these labor disputes other things than facts, the publication of
facts, to show influence and coercion.

The Cuier Justice. Then is it your contention that, by virtue of
the Norris-LaGuardia Act and this act read in connection with it

Mr. Piper. Yes, sir.

The Cuier JusTICE (continuing). That under this later act the
court had no power to prevent coercion or intimidation?

Mr. Preer. No, sir. _

The Ca1EF JusTicE. What is it that prevents it there? .

Mr. Preer. Oh, no, sir. I merely say that if they actually prevent
coercion, influence, and so forth:
The CriEF JusTice. That is where there is proof to support it?

Mr. Preer. Correct. This is a question of proof.

- The Cuier JusTicE. But a question not of a decree but the
foundation for it?

Mr. Preer. Exactly. I think we can roughly say, in view of that
record and in view of the Norris-LaGuardia Act, there is clear error
in that decree of the lower court.

The Crier Justice. If there were sufficient facts to support the
finding of an influence or diversion of authority that was contrary to
the terms of the act, there would be nothing in this decree or the
Norris-LaGuardia Act which could be complained of?

Mr. Pieer. That is right. This is again a question of application
of facts to this decrce.

Justice VAN DrvanTer. You are not complaining of the terms of
the decree at all?  You are complaining that there is not a foundation
at all for the decree, is that it?

Mr. PreER. Speaking of one part of it, Your Honor.

Justice VAN DevaxTeER. What is that?
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Mr. Piper. Speaking of the restraining part.

Justice VAN DeEvANTER. Point out the particular language. Ihave
not yet understood you to name that particular language.

Mr. PipER. In the Norris-LaGuardia Act you mean, Your Honor?

Justice Van DevanTer. No;in the decree. I have not understood
yet what language in the decree you complain of.

Mr. Piper. We complain of the decree as a whole.

Justice Van DevanTER. The decree as a whole?

Mr. Preer. The first part of the decree we complain of because it
forces us into a negotiation which we say is not justified.

Justice VAN DEvanTer. That I understood before.

Mr. Piper. Yes. Then the next part of the decree, which I am
now discussing, is the restraining part which restrains us from using
influence and coercion and forbids us from treating with anyone. I
say as to that part of the decree we certainly do not disagree with the
law that a decree may properly issue to restrain us from influence
and coercion—I say as to that part of the decree there is no basis for
the decree, and, to emphasize that statement that there is no basis
in the record for that restraining part of the decree, I call attention
to the Norris-LaGuardia Act, :lviich states that the facts which the
court relied on, bottomed its decree on, namely, the Sasser statement,
was merely giving publicity to facts, which is permitted by the Norris-
LaGuardia thing, and the other thing that the court laid stress on
were the two conversations of employees which tended to discourage,
and I say the Norris-LaGuardia Act as to those says, unless it is shown
by clear proof that the railway either authorized them or ratified them,
they cannot be considered.

My time is up.

ORAL ARGUMENT ON BEHALF OF RESPONDENTS

Mr. MuLeHOLLAND. May it please the Court, the respondent, System
Federation No. 40, Railway Employees Department of the American
Federation of Labor, is a voluntary association:

The Cuier JusTiceE. You appear for System Federation No. 40,
respondent?

Mr. MuLroLLAND. Yes; consisting of machinists, boilermakers,
blacksmiths, electrical workers, sheet-metal workers, and car men
employed in the mechanical departments of the petitioner.

This voluntary association was organized prior to 1922 and reor-
ganized in about 1934. Counsel for the petitioners made a very fair
statement of the issues involved in this case.

I can readily realize it will be difficult to apply those issues without
some knowledge as to the Railway Labor Act. Perhaps we can short
cut with an understanding that the purpose of the Railway Labor
Act is to protect interstate commerce against interference by reason
of disagreements or strikes or lock-outs or matters of that kind occur-
ring upon the railroads. It is not a new policy of Congress, but runs
well back into the last century, and I am sure that the Court is familiar
with the many statutes that have been enacted in attempting to ac-
complish that purpose. The matter has been before this Court, and
I believe that this Court has sustained the right of Congress to

encourage collective bargaining for that purpose.

On all the questions that have been raised by petitioner the re-
spondent has endeavored to answer by brief. It will be impossible
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to cover them all in the time that is allowed me. Th

‘ ) . e Government
has appeared as the friend of the Court, has filed an excellent brief,
with which the respondent is in complete accord, and which is to be
further argued by the Solicitor General. In order to conserve our
tine and to avoid any duplication of efforts, we have agreed that I
shall endeavor to present the facts in the case to support our claim
that the Railway Labor Act, including section 2, ninth, imposes upon

 the petitioner an obligation to treat with the respondent which is
enforceable in a court of equity, and if time permits I will discuss the
majority question raised under section 2, fourth, and section 2, ninth
of the act. ) ’ ’

The Railway Labor Act of 1926 by paragraph third provided:

. Representatives, for the purposes of this Act, shall be designated -
tive parties in such manner as may be providéd in theil? c:r%%?:te ong;;?zeaﬁosﬁegr
&r;glx::}c;rpigxg."::g cissgcxatlon., or by oph%r éneans of collective action, without inter-

T ! v v inb
or desig’nation of repreg:;%?gvi};e{&mfhe o};]fé:.her party over tho self organization

That section came before this Court in the Texas

t s case that has been
referred to. Paragrapl}s. third and fourth of section 2 of the act of
éQ%x&ﬁr@lteragfei the px('iowsmns (()1f the earlier act, and in addition spell

ut the specific mandatory and prohibitory features of th -
able general duties. P 7 ese enforce

With that in mind, I call the Court’s attention to this fact: For
many years prior to and up to the filing of the bill of complaint in this
case the petitioner mterfered with, influenced, and coerced its mechan-
ical department employees in such manner as to prevent their free
designation of representatives and denied them s right to organize and
bazgam collectively.

s & means of accomplishing its unlawful purpose, the petitioner
used its authority and power to organize, support, and mI;intain a
company union known as the Mechanical Department Association of
the Virginian Railroad, with which it treated as the representative of
these employees for the purposes of collective bargaining.

Following the election that has been referred to and held by the
National Mediation Board, it refused to recognize or treat with the
federation as a representative of these employees, regardless of the
fafc:hthat tllle federation was slw)elﬁcted by the overwhelming majority
01 the employees in a secret ballot and the certification of that fac
byIth«(a1 I\éatlonalf Mediation Board. ‘

n dehance of the mandate of the employees and the certification
of the National Mediation Board, the petitioners continued to ret:og;-~
nize and treat the association as the representative of the employeces
for the urposes of the Railway Labor Act.

The district judge in referring to that situation said:

. The railway acting through its officers and \/ i i

with the shop craft employees in their efforts toaogreg::{zgﬁrpggzls;t?!r'l;}));e]l;if;ecrgﬁgz‘%
tive bargaining, one of the prineipal objects if not the dominant object of the Rail-
way Labor Act. This unlawful interference and purpose to influence its em-
pltgrees has been evidenced chiefly through activities of the railway in ereating
and promoting so-called independent organizations, both before and since the

election and by its fived determination not to recognize o i
d r trea
representatives of the crafts unless they come frogm an org:ntiz:t!%nt}:l;gilgsi%crsl

control.
Upon proof of these facts and to meet this situati
on | ation, the d f
the district court ordered a mandatory injunction requiring t‘ig: e1;129
petitioner shall treat with the Federation, and further enjoined the
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iti ing i tract, agreement or under-
etitioner from entering Into any con , eemns ng
Etanding concerning rates of pay, rules, and workmgt cor}gﬁtu:ﬁg
affecting its mechanical department employees, except Wi
eration. . )

Fel% ow we submit that, regardlgss dci)f any dq%GSt‘l\?ln rf;ﬁgi a;lt‘i?o Lﬁgﬁ
il i 1 sed by Mr. ,
enforceability of section 2, ninth, discus d Mr. Piper, altioe
S eistine that section 2, ninth, is enforceable under the p ,
igzlgs‘;ly gthat the decree’of the court should be suitaﬁxlgdd i:xsn 3, i}())x;)r%gr

ay ¢ > ¢ . " thir ’
lication of the provisions of section 2, paragrap d Y
gggtectmg the employees in their right to freely select their repre
ives.
sexits;t;l not in disagreement with the facts 3]1_213_ W:ﬁ"e fswt?%hg{ vl;/gé
ac
i but he has not stated all the facts, and 1t 1s the 1ac% )
E:)It:e;i;ated that I think present the economic situation in this %al,fg
which, if understood by this C(l)lurlt., t}ge Court, I am sure, will :
little difficulty in applying the law to. )
vel%e claim that follongg a resolution adopted by the Railway Lfalt)ﬁg
Board back in 1922, calling upon the employees of the carriers o he
country to organize for the purposes of collective b.argmn'i‘rilg, Jhas
petitioner proceeded to organize 1ts OWN COmpany union. e tri
court said of that organization and that attitude of the company: .
i ti d activities of this Association the testimony
\YV )ng :ﬁ;gegg f}(l)'ﬂt},)tig;g:?{:elv(;nj::t how or when he became a membexi1 tﬁ;&renolt;;
zga:ano dues were ever assessed or paid lgly ?err;ll);n;,o E‘;txlrnp%?en:)gfse‘lziﬁngeo ﬂ"?cefs
once every two years and then apparently 1or LA e of eloob g o e
i the notices of the elections were sent out It
g? %}feoalijll;g;ex?gg{? t;!thexp%&e incidem]; to the %%%2??,‘20;,‘_, glgtc; lﬁalflg?g’?:cgg
iation d by the railway, and ! 1
?:reA:::f'l::?& ‘;;s b%'eftrl?g ?Asso%iatiou repres’entatlves with the railway.

Justice SuTHERLAND. You are speaking of what you call the railroad
e o, i 11 the association
. oLLanp. 1 am speaking of what we ca. 2ss0C
mé\r/{ifiogtle(‘imi?l the record and throughout the briefs, which we say

any union.
Wa;fsut,sl:a?czmsnt?THZRLAND. You say they were under the control of the
railroad?
_MuLaOLLAND. Yes, Your Honor. ) )

;\I‘/ll:is conclusion was amply supported by the testllmony%’ t})’\’}llgi
we haven’t time to call attention to many of them, Wanf om]a st
read from the record, from the transcript, the testimony o
twgoﬁl%fés.s‘la\i’unsey, an employee of the petitioner, 2 mftchinist with
11 years of experience, testified, as shown by the record:

1 did hold the offices of craft chairman and general chairman in the Mechan-
ical Department Association—

that is the organization I am speaking of—

i hinists, and as
i I represented my particular local oraft of mac , &
gng::{toggﬁnﬁ:n%hersgstem over al oraftths. 1 waz; i!c::l:‘t;ed %‘?‘x\lg‘a;’ ;llla;gg;ﬁ
d held the office up to the present time. V¥
e;tﬁgel;ni'ntgggér:nyou are considered 8 member of the assoma.tiogévelr :{;’sleﬁ
megxb)e’r by the mere fact that I was employed by the compay:iy. Dever S fere
application for membership. As far as 1 know, no one paid any tes.  he
?\;3; x?eI:rer any money in the treasury. I never attended agl)‘rhmee e?i% of Yhe
association other than those called biennially to elect officers. e meeting
held in the shops on company time.
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In our election the company printed or had the ballots printed. So far as I

know, there has never been a group meeting of the so-called membership of the
association.

William M. Sarver was employed for 12 years, and from 1928 to
1931 served as the association’s chairman, and he testified:

I cannot tell the court anything clse that might have made me a member of
this association, outside of holding office in it. I never did {)ay any dues. I was
first elected to office in the association about 1928 or 1929. 1 was elected as chair-
man of the Sheet Metal Workers. [ served 2 years as general chairman and 1
vear as division chairman; that is, 2 years of each. At the time 1 was at the
head of this organization I cannot recall any meetings of the membership of the
association being held other than to get the men together to appoint the officers
tosucceed me. * * * The ballots were printed in the office, as far as I know.
I never saw the ballots until they came out for clection.

* * * * * * *

There were no general membership meetings where the members had a chance
to say anything. As treasurer I did not handle any money; did not have any.
There never was a cent in the treasury during the time that I was the treasurer,
that I saw. The Virginian Railroad paid the bills.

Harvey C. Hearne, who also claimed to be general chairman of this
association, and also general chairman of an organization we will
treat of later, the independent organization, the leader of theopposi-
tion of the A. F. of L. organization, was called as a witness by the
petitioner.

In 2 way I am just about as hazy as the other men as to how I became a mem-

. ber of the mechanical department association. We had a contract and by-laws

that specified special crafis and it is my understanding that every man who was a
member of these crafts by that fact became a member of the mechanical depart-
ment association. So far as I know I never signed any application any more than
any other man. My participation was to vote in the biennial elections.

No less than 10 witnesses testified as to the lack of formal member-
ship applications, meetings, and dues in this organization. The
carrier printed the ballots used in the biennial elections of the associa-
tion, supplied the meeting places where the elections could be held, and
sent out notices for the association’s affairs through the company’s
mails, all at its own expense. In addition, it supplied cash to the
extent of at least $100 per year, and as an instrumentality in repre-
senting the employees in the adjustment of their grievances the asso-
ciation was entirely ineffective.

The membership in the association was maintained largely through
the efforts of the carrier, inasmuch as employees working for the rail-
road were not permitted to affiliate with any other labor organization.

The association continued in existence without opposition till 1927,
at which time these employees again began to organize themselves
into organizations affiliated with the American Federation of Labor,
and that continued until finally, after securing a number of authoriza-
tions, that is, voluntary, written, unofficial authorizations for the
employees themselves, they asked the services of the old Board of
Mediation created under the law of 1926 to mediate this dispute.

The mediator, as has been said, took these authorizations, checked
them with the pay rolls of the company, and discovered that they did
not constitute quite a majority, and that was in process of mediation
at the time the Railway Labor Act amendments of 1934 were enacted.

Shortly after the enactment of the Railway Labor Act and pursuant
to that act, as provided within section 2, paragraph 9, which has been
read to this Court and which briefly provides that where a dispute has
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arisen among the employees as to the representative, the matter can
be referred to the National Mediation Board under the act of 1934 for
the purpose of investigation and centification, the National Mediation
Board took jurisdiction of this dispute. It decided, after a mediator
had conducted an investigation, it would hold an election, which was
done. )

The district court found that all the testimony on that subject
showed that the election was fairly and honestly conducted, and that
everyone entitled to vote had full opportunity to exercise that right
without hindrance or interference of the Federation or anyone con-
nected with it. ] .

On page 5 of our brief you will find the results of the election, and
out of a total of 527 votes cast this association or company unlon
received 19 votes. In other words, the total of the election was 429
to 98. If you split that up into crafts, the sheet-metal workers, the
Federation, 137 to 9; the carmen, 98 to 20; the blacksmiths, 222 to 8,
the electrical workers, 80 to 11, and the boilermakers, 51 to 9.

The National Mediation Board then on September 13, following

the election, certified System Federation No. 40 as the representative |

of these crafts. o

During the course of these events the carrier in many ways exerted
its influence upon its mechanical-department employees in an effort
to interfere with their choice of representatives and coerce them to
the end that they would refrain from becoming members of these
various unions affiliated with the Federation, or select the Federation
as their representative. Lo

In the fourth finding of fact of the district court he stated:

The court doth further find from the evidence that, by means of Qemonal
interviews, posted bulletins and by the circulation of a pam ohlet calling the
attention of its mechanical department employees to the disadvantages at-
tendant upon membership in a standard labor organization and the advantages
of a company union, the defendant sought to influence its mechanical department
employees against any participation in or association with & standard labor or-
ganization, and thereby to maintain a mere nominal association or union sup-
ported wholly by the defendant, and in the further effort to prevent its me-
chanical-department employees from exercising their free aad untrammeled right
to choose their own representative.

Justice BuTLER. Would you give me the record reference to that?

Mr. MunEoLLAND. 281. The pamphlet mentioned was the so-
called Sasser statement to which my friend on the opposition has
referred. ] i

This was issued by the superintendent of motive power of the
Virginian Railway, J. W. Sasser, that is, over his signature, and he is
the chief operating officer over these mechanical-department employ-
ees. 1 asked him who prepared that statement and he testified that
it was prepared by a committee consisting of the president and vice
president of this railway company, its labor counsel, its superintendent,
of motive power, and its superintendent of personnel. It must have
been a very important situation that required the attention of so
many officials, and when I inquired of the superintendent of personnel
why he had the general counsel there he replied, you will find in the
record on page 71: ‘“We had our general counsel in on 1t because we

thought best, with the law that was confronting us, to be on the safe
side of those things.”
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Speaking of this pamphlet issued by Mr. Sasser, the court below
said:

I hardly think that anyone can read with an open mind the Sasser statement
referred to and quoted at length above without fairly concluding that it was
printed and circulated to ‘“‘use the authority and power’” of the railway “to induce
action” by the members of the craft “in derogation of what the statute calls ‘self-
organization.”” That it probably and naturally had the intended effect on many
of those to whom it was delivered is no more than a reasonable inference to be

drawn from the situation and power of the author over those to whom it was
addressed.

The personal interviews to which the court referred in its findin
of facts consisted of payments made by foremen of the carrier, referre
to by Mr. Piper, advising the employees to vote against the federation
if they wished to continue in their employment, and in further state-
ments to the effect that to remain away from the polls on the election
da.% would be a vote in favor of the company. )

he court in reaching the conclusion set up in its fourth finding of
fact carefully weighed this evidence, as is shown from the discussion
of it in the opinion. After the National Mediation Board had issued
1ts certification, certifying the federation as the representative of the
mechanical-department employees, the carrier refused to recognize it
or to treat with the federation as such representative of the men.
The court said that instead the defendant—

By and through ifs officers, agents, and servants, undertook, by means of the
circulation of a petition or petitions addressed to the National Mediation Board,
to have the certification of the National Mediation Board aforesaid, altered,
changed, or revoked, so as to deprive its mechanical department employees of the
right to representation by said System Federation No. 40, Railway Employees
Department of the American Federation of Labor, so designated as aforesaid, and
thereafter did cause to be organized the Independent Shop Crafts Association by
individual mechanical department employees by circulating or causing to be cir-
culated applications for membership in said Independent Shop Crafts Association
notwithetanding the certification as aforesaid by the National Mediation Board.

The Independent Shop Crafts Association referred to throughout
the record and the briefs as the “Independent” was ostensibly formed
by an employee named H. C. Hearne. The story of its organization
appears in the cross-examination of Hearne, who was a witness in the
court below. The trial court analyzed this testimony in its opinion
and stated the following as its conclusion:

The indications from his actions and the testimony are strongly to the effect
that Hearne in organizing the Independent was not in good faith representing
the crafts but was in fact acting at the behest of the railway. And upon the whole
case the evidence indicates unmistakably that the real contestants in the election
were the Federation and the railway, that such is the situation in the controversy
involved in this litigation, and that the parts played by the Association and the
Independent in those contests have been very largely that of mere figureheads.

The election was held in August 1934. The certification was issued
on September 13, 1934, and from September 21, 1934, to the filing of
the bill of complaint in April 1935, diligent efforts were made to secure
recognition on the part of the federation as the representatives of the
employees involved in this dispute; but, upon the persistent refusal
of the carrier to recognize the certification of the National Mediation
Board or to treat with the federation, and upon its persisting in its
long-time policy of building up a company-controlled labor organiza-
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tion among its mechanical-department employees, respondents filed
this action in the district court seeking injunctive relief in two respects:

First, they sought a prohibitory injunction restraining the carrier
from further acts of interference, influence, or coercion toward the
employees in question; and, second, they sought a mandatory in-
junction compelling the carrier to treat with the federation as the
representative of these employees as required by section 2, paragraph
ninth of this same act, wherein it is provided that ‘upon receipt of such
certification the carrier shall treat with the representative so certified
as the representative of the craft or class for the purposes of this act.”

The relief prayed for was granted in both respects by the lower
court, and in reaching this result the district court, as we have said,
entered into an exhaustive surveyv of the evidence and made extensive
findings of facts. In these findings the circuit court of appeals ex-
pressly concurred, saying:

The judge helow heard the case fully and carefully and correctly analyzed the
evidence in his opinion reported in 11 Federal Supplement 621, to which we refer
as & sufficient statement of the facts. .

And further the court of appeals said:

A careful study of the evidence convinces us that these findings are amply
supported.

We understand that it is a settled rule of this Court that where
two lower courts have concurred in their judgments as to the facts
in the case the Supreme Court will not disturb their findings unless
palpable error or manifest injustice has been done. I think that the
that of Peck Manufacturing Company v. General Motors Corp. (2908 U. S.
648). It is also asserted as a rule in the decision of the Brotherhood of
Railway Clerks case, to which many references have been made and
will be made in the course of this argument.

We have asserted that the decree of the district court should be
sustained as a proper application of the provisions of section 2, para-
graphs third and fourth, of the act. We now come to the considera-
tion of the question: Does section 2, ninth, impose upon the carrier
an obligation to treat which is enforceable in a court of equity? And
this is the only phase of our presentation that I will be able to argue,
leaving the constitutional questions to be presented by the Solicitor
General, and, if the Court please, I did not note the time I started.
Was it a quarter of three? )

The Curer Justice. You have taken half an hour.

Mr. MurLHoLLAND. Half an hour.

Section 2, ninth, has been read several times. Perhaps all I will
need to refer to, having in mind that by section 2, ninth, a dispute
existing as to representatives, cither party may invoke the services of
the National Mediation Board to settle the dispute; and, having in
mind that the National Mediation Board as a part of their investiga-
tion may hold an election of the employees to ascertain their choice,
and requiring the National Mediation Board to certify that fact to

the employees and the carrier, the act then provides:

Upon receipt of such certification the carrier shall treat with the representative
so certified as the representative of the craft or class for the purposes of this act.

As T have said, it has been the experience in the past that interstate
commerce is subject to delays and interruptions which have their
source in disputes between carriers and employees, and which result in
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losses both to the participants and the members of th ic. C
gress has sought to minimize or eliminate these lossesetlg;'lobdlvcl'n a 1;)1? \
cgurse of legislation whose basic purpose has been and is to provid%
;tfa;:lle;?(s)pwg?gg;l;yszhfgse_ latbotr d_isputes.may be settled before they
corTn}rlnercial ortions cient to jeopardize the carrying on of the
e statutory plan throughout this course of lewislati
to encourage the adjustment of disputes in confslgslcitlggt\ggznb?gz
parties and to provide for the formation of special tribunals to assist
:in s]qch adjustments if private negotiations fail. The various statutes
d:is; 1i}1g With this matter have naturally not been identical in their
de ads: ﬁs one means of carrying out the basic purpose has been
f un 111% ective, another has been substituted, but the purpose itself
ia.s not been changed, nor has the general plan for carrying it into
effect been fundamentally altered. This general pattern running as
it does through a whole series of legislative enactments c’onstitutes a
valuable addition to the sources upon which the Court is privileged
to draw in interpreting the provisions of the contemporary statuteg
The Transportation Act of 1920 was enacted at the time of the
tem;x_mtxon of Federal control, when the carriers were being returned
:o {, elr respective private managements. Title 11T of this not related
I;) abor relations between these carriers and their several employees
! co;:‘tgdggzl,o fmw}tllil:hﬁmt{ﬂ gla.ce, a statement of general duties, the
tiaonwlns b(eit(;:lween [ w part?eg uld, 1t was believed, make for amicable rela-
41 addition, the statute provided for the formati i
tribunal known as the United States Railroad Labgf ntsi;rﬁ, 8\13"}31(3:«;

dutv i ’ . . : ;
t.heTi%j élt'n ;71:(1); et:s .nge consideration to disputes between carriers and
s statute came before this Court for inter ion i
> 'pretation in ¢

gsthus been said. Both grew out of the same labor con‘:fo‘iﬁ@
T?.l ween the Pennsylvania Railroad Co. and its shop-craft employees
2e’e %rsté case was Pennsylvania R. R. Co. v. Railroad Labor Board
( blhshl;l 72). The action was one seeking to enjoin the Board from
publishing a decision adverse to the carrier. The Court decided that
g}l ;ﬁéu%%tgg txvad been I%TOPGI‘%; r%fusizd. It held that the decisions

1e B ere unenforceable i
pu’ll)‘lﬁc&tlon vaas ot amadorsea) y legal process, hence that their

e second Pennsylvania case was Pennsylvania R ) 7
Federation No. 90 v. Pennsylvania R. R. gg? (267 U. aS.rg%cg)Sy%eillz
%g%?;oﬁogiﬁebdlgtmtﬁ: relat;e to ttk)n; enforceability of a decision of the

; ut to the enforceability of the general duti i
by section 301 of the act. The plaint 3 on st ibed
01 1 . plaintiff sought to base an action f.

mandato: fes sot up in
thiswieti:tilt?rrl .m]unctlon upon an alleged breach of the duties set up in

ile the question presented to the Court wa, i i i

h ! e C s not ident
:Efi; énixlrlolg;)eéi ‘5;1 :hce first Pelnn.gylvama case, the Court cor?silggll‘eziw lttl:
X st case conclusive as to the second. It -
mglydhe]d that section 301 of the Transportation Act di(IV ﬁta.fgg Tp
ap_yt uties enforceable by process. 1t was concluded that the mere
existence of these enforcement provisions, invoking as they did the
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It seems fo us, therefore, that the Pennsylvania cases thus estab-
lish no general rule of statutory construction to the effect that any
duties between carriers and employees set up by any act of Congress
are not intended to be legally enforceable. The decisions in both
cases are based squarely on the somewhat unusual enforcement pro-
visions contained in the Transportation Act.

Of course, as we will all agree, it later developed that the con-
gressional hope that the economic interest of the public would pre-
vent the development of serious or widespread labor disputes was
doomed to disappointment. Either the members of the public were
apathetic or the disputants showed less respect than contemplated for
public opinion. In any event, the act failed in its purpose, the Rail-
road Labor Board lost caste, its decisions were openly flouted by
both the employers and the employees, and the whole enforcement
machinery of the act broke down.

These facts gave rise to a dangerous situation, of which the carriers
and the employees were both aware, and after a series of conferences
of the leaders on both sides, it was decided to request of Congress the
passage of a new Railway Labor Act. . The result was the enactment
of the Railway Labor Act of 1926, which was sponsored, as I say,
jointly by the carriers and by the railroad labor unions.

The new statute preserved some of the features of the old-but added
a number of new ones. Title III, section 301 of the Transportation
Act was substantially reenacted.  The United States Railway Labor
Board, however, was abolished, and there was substituted in 1ts place
o tribunal known as the National Board of Mediation. Its function,
however, was not to decide but to endeavor to mediate disputes.
Minor disputes relating to grievances or disagreements concerning the
application or interpretation of existing agreements between individual
carriers and their employees could be submitted to boards of adjust-
ment set up on the properties of carriers or groups of carriers and com-
posed of representatives of employees and carriers in equal numbers.
The establishment of such boards, however, was made permissive and
not mandatory. -

The act further provided for voluntary arbitration of disputes, the
awards to be legally enforceable.

It provided also for the creation of emergency boards and required
under certain circumstances that all parties hold things in status quo
until the remedial features were put into operation.

In addition, the act of 1926 contained this clause, which I have read:

Representatives, for the purposes of this act, shall be designated by the
respective parties in such manner as may be provided in their corporate organiza-
tion or unineorporated association, or by other means of collective action, without
interference, influence, or coercion exercised by either party over the self organiza-
tion or designation of representatives by the other.

As I said, this section was before this Court for interpretation in
the case of Texas & New Orleans Railway Co.v. Brotherhood of Ratlway
Clerks (281 U. S. 548). It was argued that that provision was not
intended to be an enforceable obligation, because it contained no
specific provision for its enforcement. There also the Pennsylvania
cases were cited in support of this contention. This Court, however,
did not sanction that position, and said:

It is at once to be observed that Congress was not content with the general

declaration of the duty of carriers and employees to make every reasonable effort
to enter into and maintain agreements concerning rates of pay, rules and working
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conditions, and to settle disputes with all e ition i

;.lxet:sorized I;Ic‘ggeseggthives, bupt added this disgi%%cz]ggghilt?itic:x? f:;:rilg:t gg::ﬁfr’;
ures. is additi insigni
0 Lo without(:zrtlf g:: not be treated as superfluous or insignificant, or as

Now, certain carriers were able to avoid the manifest intention of
the Congress as expressed in the Transportation Act of 1920. So were
certain of them able to avoid compliance with the same general intent
as expressed in the act of 1926.

.. The history of the Virginian Railroad, to which I have referred. and
its velation to the company unions, found by the lower court to be
mere figureheads, is typical of this situation in some of the railroad
companies 1n this country at that time. The methods adopted were
usually about as follows: A company union was organized and entered
nto an agreement with the carrier. Any claim of any other organiza-
tion of a right to represent the employees involved was met with a
protest from the figurehead union. Tie carrier then stated that, in
view of this dispute, it must continue to recognize the company union
until the question of representation was settled.

Under the act of 1926 the only recourse of a party was to invoke
the services of the Board of Mediation, as was done in the early stages
of this case. The Board, as organized under the 1926 statute, did not
have any authority to decide anything. It could only meet. Media-
tion cannot be successful where any party enters the proceedings with
a fixed determination to yield nothing. Thus the whole matter of
representation could be successfully stalemated by a carrier through
simply refusing to recognize the claim of any other than its company
union to represent its empl%yees. This situation of stalemate existed
on the Virginian Railway Co.’s plant and property at the time the
amendments to the Railway Labor Act of 1934 came into effect.

_ The existence of this and similar situations was called to the atten-
tion of the congressional committee which investigated the bill prior
to 1ts passage. At page 27 of our brief we have ca]fed attention to the
testimony of Mr. George M. Harrison, appearing on behalf of the
21 railway labor organizations.

The Crier JusTice. We will hear you on that tomorrow.

(Accordingly, at 4:30 p. m., an adjournment was taken until 12 m.
on the following day, Tuesday, February 9, 1937.)
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The Caier JusTicE. Proceed with the cause on argument, No. 324,
the Virginian Railway Co. against System Federation No. 40.

Mr. MuLHOLLAND. May it please the Court.

The CrieF JusTicE. Mr. Mulholland.

ORAL ARGUMENT ON BEHALF OF RESPONDENTS—Resumed

.Mr. MuLroLLaND. Prior to adjournment I was endeavoring to
direct the Court’s attention to the historical background of the Rail-

-way Labor Act of 1934. I had called Your Honors’ attention to the

provisions of the act of 1920 and the interpretation of this Court as
to the general duties Iprescribed in that act and as expressed in the
Pennsylvania cases. 1 directed your attention to the decision of this
Court as to certain enforceable duties that found their way into the
act of 1926. I now desire, and very briefly, in closing, to call the
Court’s specific attention to those provisions of the Act of 1934 which
we think clearly indicate the intention of Congress to make the duty
to treat an enforceable obligation.

Section 2, ninth, it will be remembered, required the carrier to treat
with the representatives of employees for the purposes of this act.
We should consider, therefore, what are the purposes of the act and
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what compulsion was placed upon carriers generally by other provi-
sions of the act in relation to these purposes. )

It is apparent that the purpose of treating, as expressed in this act,
must be to adjust differences between the parties. The phrase “pur-

ose of this act”’, accordingly, must refer to the settlement of disputes

etween carriers and employees. The system setup by the present
statute for all carriers, regardless of whether a representation dispute
exists or not, contemplates a measure of compulsion in the matter of
treating with representatives of employees in the settlement of these
differences.

For example, under section 2, paragraph eighth, all carriers are
required to post notices to the effect that all labor disputes, of what-
ever nature, will be handled in accordance with the requirements of
this act. The provisions of paragraphs third and fourth and fifth are
made a part of every contract of empioyment between a carrier and
its employees. Changes in agreements are made in accordance with
section 6. This section clearly contemplates that conferences are to
be held between the parties. The obligation of this section is made
criminally enforceable upon carriers by section 2, paragraphs seventh
and eighth. The provisions of section 6 of the act relating to con-
ferences between the parties are certainly enforceable provisions. To
this extent unquestionably Congress has imposed a legal obligation
upon all carriers to treat with employees’ representatives.

Other types of cases, that is, those relating to_ the interpretation
and application of existing agreements, are handled in a somewhat
different manner. The parties, however, are here again commanded
to confer with regard to the matter. 1f conferences fail, then the
dispute may be referred to the National Board of Adjustment.
Either method of procedure outlined by the statute.results ultimately
in the parties coming into definite legal obligations. Decisions of
the National Mediation Board may be enforced by definitely outlined
procedure. Acts of the National Mediation Board are not thus
enforceable, but the taking of jurisdiction by the Board places the
parties under certain legal duties to maintain the status quo until
the functions have been performed.

In the Pennsylvania case this Court indicated that where & system
for the settlement of disputes resulted finally in no enforceable obli-
gations the statements in the statute of general duties to be performed
in the course of the adjustment process would not be intended to
create a legal obligation.

The converse of this statement must be equally correct. Where the
ultimate control of a statutory process is the undoubted creation of
enforceable obligations, general statements of duties are given color
by the proceedings to which they are related. Accordingly, there is
specifically imposed upon all carriers an obligation to confer or treat
with employees’ representatives for the purposes of the act, that s,
the adjustment of the disputes. These factors, it seems to us, give
different significance to the language of section 2, paragraphs first and
second, interpreted by this Court, in the Pennsylvania cases.

I feel well fortified in that position because of the decision handed
down by Judge Parker as the unanimous decision in this case by the
circuit court of appeals. That is the same court that decided the
case of Malone v. Gardner (62 F. (2d) 15), where they held that the
same provisions that were before this Court in the Pennsylvania cases
did not establish enforceable obligations.
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But coming to consider the present case, Judge Parker, speaking
for the unaminous opinion of the court, said [reading]:

We think it clear that the act of 1934 did more than express a pious hope on the
part of Congress that the carriers would deal with the repre!;entativle)s which
their employees might choose. In providing that ““the carrier shall treat with the
representative so certified (by the Mediation Board) as the representative of the
craft or clags for the purposes of this act”, it created a legal right on the part of the
employees to have the carrier recognize and treat with their chosen representa-
tives for the purposes of collective bargaining and a corresponding duty on the
part of the carrier to recognize and treat with such representatives, so that the
purposes of the act might not be nullified by the carrier’s refusing to recognize a
representative selected by its employees and certified as such by the Mediation

" Board. And it is no objection to this view that the parties are not bound to agree

even though they may treat. ¢

. Petitioner, in spite of all of this, argues that this obligation to treat
is imperfect, in that it is beyond the power of equity to enforce.
Opposing counsel said yesterday that to treat implies negotiations in
good faith, and good frith is a state of mind. That is true, but it
seems to me the courts are frequently called upon in many types of
cases to pass upon the good fzith of a party and to estimate his state
of mind by his acts. There are no doubt many instances in which
good faith has been successfully concealed. That such may be the
case has never been accepted as a valid reason why courts should be
barred from inquiring into the facts and from seeking to enforce the
m The difficulty, if any, is one of proof and not of equity juris-
ction.

Furthermore, this ar%ument of the petitioner is based purely upon:
the positive aspect of the statute and the decree of the district court
and ignores the negative aspect. It must be kept in mind that in
this case the carrier was not only ordered to treat with the federation
as the representative of the employees in question, but as a necessary
corollary was ordered not to treat with the company union.

Not only is the negative phase of this decree definitely enforceable,
but it also assists in the enforcement of the positive phase. This
assistance %rows out of the economic relations of the parties. In
dealing with numerous employees scattered over the many miles of a
railroad’s system it has been considered necessary by carriers that
they negotiate general agreements defining the rights of whole classes
or crafts of employees as units. If a carrier is prevented from
treating with regard to the negotiation of such agreements with
other parties, its own economic self-interest dictates that it treat
for that purpose with the certified representative of the employees.

_If a carrier may not be compelled to treat at least with representa-
tives selected by the majority of a craft or class of employees, if it
may continue without limit to treat with a repudiated company
union, collective bargaining must inevitably fail, and the plan of the
Railway Labor Act to provide for the amicable adjustment of dis-
putes will be nullified.

Sinee the act of 1926 there has been but one strike of any signifi-
cance upon the railroads of this country, indicative surely that the
plan of Congress to protect interstate commerce from destruction by
reason of these industrial disputes has succeeded.

Now, if Congress had authority in the first instance to safeguard
the right of collective bargaining and make it an instrument of peace,
as said by this Court, further enactments serving the same end, only
more specifically, are neither arbitrary nor unreasonable.
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T close with this thought and call the Court’s attention to the fact
that the petitioner is a common carrier, in the operation of a business
peculiarly charged with public interest. Its business may therefore
be regulated to & greater extent than is the case with other industries
without infringing upon its constitutional guaranty of freedom of
contract.

The petitioners seem to assert at least a claimed right to refuse to
have business relations to any extent with anyone whom it chooses.
Yet, no carrier would today insist upon the right to refuse to have
business relations with a shipper presenting merchandise for transport
when tendered the regular charge. Statutory regulations have been
upheld as constitutional whi¢h prevent carriers from offering to con-
tract with shippers on other than the basis of rates recently fixed by
governmental authority. Privile%les and rebates to individuals or lo-
calities have been prohibited, although established by the contract.
Carriers may not contract to grant passes other than to those classes
prescribed by law. In many other respects the private rights of car-
riers have been subjected to unique restrictions conforming to the
importance of the service which they render to the public and the
liability of the public to harm if that service is not constantly and
justly rendered. ) ‘ . ] )

That the public is vitally concerned in labor disputes involving
carriers and employees is obvious. The Railway Labor Act is designed
to safeguard this public interest. The Railway Labor Act, unlike
some other statutes, is very mild in form. It merely compels the
carrier to negotiate or to refrain from pegotmj:mg with certain repre-
sentatives of employees to the end that industrial peace and continuity
of commerce may be maintained.

. Thank you.

ORAL ARGUMENT ON BEHALF OF THE UNITED STATES AS
' AMICUS CURIAE

" Mr. REgp. May it please the Court: In rising to present the
arguments of the Government in this case I have a deep sense of the
responsibility that goes with that office. We are dealing, it is true,
with old problems. Although there is little that 1 can hope to add
to your knowledge of the cases, I would feel that I had failed if Idid
not convince you of the sincerity and the disinterestedness with which
the Government has asked and with which it now presents 1ts argu-
ments in this case. ‘

Since Kansas v, Colorado (206 U. S. 46), it has been settled that there
are no unusual and sovereign powers in the Government of the United
States over and beyond those delegated by the Constitution. Yet
extraordinary conditions may call for extraordinary remedies. Home
Building & Loan Ass'n v. Blaisdell (290 U. S. 398). The conditions
that now confront the railroads and their employees in this count:
are not extraordinary in the sense that they have suddenly developed.
They are extraordinary only when we look back 40, 30, or even 20
-years, at the problems of the relationship of management to labor
upon our great systems of transportation. The increasing complexity
.of the railroad system, due to integration and combinations, holding
companies, and the increased number of emplo{\)rees, have been counter-
balanced by a widespread organization of labor unions. The result
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has been a seeming conflict between the interests of management and
the interests of labor. This particular case is probably symptomatic
of many cases which have been and will be before this Court.

The Railway Labor Act, as amended (44 Stat. 577, 48 Stat. 1185,
U. 8. C,, title 48, secs. 151, et seq.), is, of course, based upon the
commerce clause. It is attacked, first, on the ground that it is
unconstitutional in its entirety because of its wide extent, and that
it is impossible to separate the various provisions and applications of
the act. Further, regardless of the constitutionality of the act as a
whole, the petitioners question the enforceability under the act of
particular provisions of the decree, and assert that if the.act does
undertake to make enforceable the provisions relating to collective
bargaining and nondealing with certain employees, the act violates
the fifth amendment. '

In the presentation that has been made at the bar the greatest
stress has been laid upon the latter point. I hope that T will also
have an opportunity to say something in regard to the validity of the
act as a whole and as to its separability, but at this moment I would
like to take up the provisions of the decree and the question of their
enforceability under the act. .

Your Honors will find the decree on page 282 of the record. It is
divided as to substance into three provisions. The first provision
felates to collective bargaining. The second provision is a negative
decree, Erohibiting interference with the organization of labor unions
and with the choice by these unions of their representatives. :

I do not think that I go beyond the record and the briefs when I say
that petitioners make no objection to this second provision of the
decree. When I say that, I assume that we have determined that the
act as a whole is constitutional, and I also assume that there is
nothing in those provisions which denies due process of law. Apart
from those questions, Texas & New Orleans R. Co. v. Brotherhood of
Railway Clerks (281 U. S. 548), is probably conclusive.

The third provision of the decree restrains the railroad from enter-
ing into any contract or agreement concerning rates of pay or working
conditions affecting its mechanical department except with the
respondent. This provision is, of course, in strong controversy. -

We do not construe this provision of the decree to mean that the
employer is restrained from contracting with individuals, but that it
is restrained only from entering into agreements and undertakings
which affect the whole of any particular crafts. That interpretation
of the decree is supported by the last part of the opinion of the dis«
trict judge (R. 278). A reading of that paragraph of his opinion
will make it clear that in phrasing the decree he was thinking only
of negotiations and agreements between representatives of groups
of employees chosen for the purpose of entering into negotiations
with the railroad company. :

The accuracy of that interpretation is also made clear by the pro-

visions of the petition (R.29). Respondents prayed that the railroad
be restrained—

from entering into any contract concerning rules, rates of pay, or working con-
ditions affecting the mechanical department employees of the Virginian Railway
Co., with the mechanical department association of the Virginian Railway Co.
or independent shop crafts association of the Virginian Railway Co., or any
other association or ‘“company union’ so-called, as the representative of the
said mechanical department employees, save only the complainant federation.
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Petitioners make some point of the language of the decree which
reads—
are further enjoined and restrained of and from, directly or indirectly, entering
into any contract, undertaking or agreement of whatsoever kind concerning
rules, rates of pay or working conditions affecting its mechanical department
zglplgyess, save and except only with the complainant, System Federation No.

Again, we regard that language as inapplicable to individual con-
tracts with individual employees. It does not restrain the employer
from giving consideration to seniority or to skill. When read with
the petition and the opinion that accompanied the decree, it forbids
only those agreements which cover an entire craft.

chome now to the enforceability of the prohibitions of the act.
Probably no difficulty would arise were it not for the history of rail-
road labor legislation and two important decisions of this Court:
Pennsylvania R. R. Co. v. Railroad Labor Board (261 U, S. 72), and
Pennsylvanta Federation No. 90 v. Pennsylvania R. R. Co. (267 U. S,
203), both of which concerned the Railway Transportation Act of
1920. That act marked, as this Court said in the New England Divi-
sion Case (261 U. 8. 184), a change from a prohibitory attitude of the
Government toward the railroads to an affirmative effort to help the
roads and to help the conditions that might interfere with the con-
tinuity of transportation.

In considering section 301 of that act the Court did say that the
railroads were not required to negotiate with their employees. How-
ever, in the first of the two cases it said that the Railroad Labor Board
had the right to hold a hearing upon the conditions which had brought
about the strike; and it further certainly implied that the provisions
of section 307 of that act, which gave the Board the right to hear and
render opinions upon disputes as to working conditions was within
the power of Congress,

In the second case Chief Justice Taft again commented on section
301, and said that if there had not been language which made it clear
that there was no intention of enforcing the obligation, it might well
be held that section 301, in and of itself, stated an enforceable obliga-
tion on the part of the railroad company. .

No other cases in the Court with which I am familiar have denied
the enforceability of any provisions of the act. There is, of course,
the Teras & New Orleans case, in which subdivision third of section 2
of the Railway Labor Act of 1926 was under consideration. The
Court is probably fully familiar with the fact that section 2, first and
second of the present act, which is the act of 1926 with the amend-
ments of 1934, employs substantially the language of section 301 of
the Transportation Act. . )

The Transportation Act had not been successful in bringing about
collective bargaining or in removing interference with railroad labor
organizations. As has been detailed here in Court, Congress, in the
1926 act, made some additions to section 301 in order to ¢ still
further the voluntary plan which had been first undertaken in the
Transportation Act of 1920, These changes appear in section 2, first,
of the present act, in which, after saying that, “It shall be the duty of
all carriers, their officers, agents, and employees to exert every reason-
able effort to make and maintain agreements concerning rates of pay,
lcigles, and working conditions”, Congress added, “and to settle all

isputes.”
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The 1926 act was a rather complete reorganization of the scheme of
prior acts. This Court in the Texas case pointed out that it provided
for enforceable arbitration; not, of course, that railroads were com-
pelled to arbitrate, but that if arbitration was entered into it could be
enforced. The act also reorganized the adjustment boards and the
boards of mediation, but it kept the principle of the extraordinary
Board of Mediation that could be called when great problems of
interference with transportation arose.

The language of subsection third, which was under consideration in
the Texas case, closely followed the language of subsections first and
second and of section 301. In other words, there was no more express
language in subsection third which would lead the Court to conclude
that that subsection was to be enforceable than there was in section 301.

Subsection third read:

. Representatives, for the purpose of this Act, shall be designated by the respec-
tive parties * * without interference, influence, or coercion exercised by
glttﬁleer party over the self-organization or designation of representatives by the

T.

Quite plainly, it was not in the language of this subsection that this
Court found enforceability when it did not find enforceability in the
language of section 301, now section 2, first and second.

The enforceability came, rather, from the whole plan, from the
additions that had been made to the old plan, and from the growing
realization that Conﬁress must have intended, in setting up a volun-
tary plan, that it should at least have a chance to operate. The
provision that the railroad should not interfere with the organization
or the choice of representatives of its employees was said to be essen-
tial to the principle of noninterference.

In 1934 Congress gave further consideration to the operation of
the Railway Labor Act. I do not think that there were any funda-
mental changes made. Subsection second was left as it had been,
with minor variations. Section 2, fourth, sixth, and ninth, were
strengthened. We have also to take into consideration section 6,
which relates to the requirement that carriers give notice to their em-
plonees in case they intend to make any change in their agreements.

would like to direct the Court’s attention particularly to section
?t, foué'th, which is completely new. Insofar as it is important here,
it reads:

Employees shall have the right [T stress that word] to organize and bargain
c011ect1velt\;:hrough representatives of their own choosing. The majority of any
craft or class of employees ghall have the right to determine who shall be the
representatives of the craft or class for the purposes of this Act,

The word “right” is to be weighed with the word “duty” which
a peﬂred (1in section 301 and which is continued in section 2, sixth,
which reads:

In case of a dispute between a carrier or carriers, and its or their employees,
arising out of grievances or out of the interpretation or application of agreements
concerning rates of pay, rules, or working conditions, it shall be the duty of the
designated representative or representatives of such carrier or carriers and of such
el:rglogees w;thl_n ten da%’s ?fter hﬂ(li‘? rec:ipt of notlifce of a desire on the part of either
party to confer in respect of such dispute, to specify a time an i
conference shall be held * * *, P pecly d placa at which such

That language was not in the Transportation Act. It was in the
language of the act of 1926.
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Then there is the provision of section 6, of which I spoke & moment
ago, requiring a 30-day notice of any intended change in agreements
affecting working conditions. Section 6 works both ways, for either
party must give notice. As a final clause showing the intention of
Congress that these should be enforceable provisions, section 2, ninth,
was added. That subsection required that if any dispute should arise
between the employer and the employee as to the representatives of a
craft or class, and that dispute should be submitted to the Mediation
Board and be decided and a certificate be issued—

Upon receipt of such certificate the carrier shall treat with the representative
so rertified as the representative of the craft or class for the purposes of this Act.

Counsel at the bar yesterday inadvertently stated that section 6
was not enforceable. Section 6, as we understand it, is enforceable.
It is made enforceable not only by section 2, seventh, which provides
that the employer shall proceed in accordance with section 6 when
questions of agreements are under consideration, but also by section 2,
tenth, which places a criminal penalty upon the violation of section 2,
seventh, which, in turn, makes enforceable the provisions of section 6.

That there may be no misapprehension of the position of the Gov-
ernment, I would also call attention to another statement made at the
bar yesterday by counsel for the petitioner—that the Government and
respondent relied upon section 2, ninth, as the provision which made
colﬁactive bargaining enforceable. Of course, we rely upon that sub-
section as evidence of the enforceability of collective bargaining, but
as the Court will readily perceive from our brief, at page 54, we rely
not only on section 2, ninth, but also upon all the language that I have
referre«i7 to in my argument. We believe that the strongest argument
is not to be drawn from the provisions of section 2, ninth, which is a
clean-up section to take care of a particular situation, but rather from
the entire plan. It is that plan as a whole that we earnestly press
upon you as requiring a determination that the collective bargaining
must be undertaken by the carrier.

It is true that the plan is still essentially and fundamentally vol-
untary. The mere fact that by agreement the parties may submit
to arbitration which becomes binding after submission does not affect
the theory of voluntary action, The submission of controversies to
the Mediation Board or to the Board of Adjustment does not require
that the railroads should carry out the decisions uf those boards.’

Collective bargaining does not mean that an agreement must be

reached.

" Your Honors considered this phase of the case in the Texas case;

you pointed out that for the success of a voluntary plan there must
of necessity be certain sanctions as to the preliminary steps, and
you enforced the sanction that forbade the railroad from interfering
with the organization of its employees. We now urge that the
same theory that made that sanction legally enforceable also makes
these provisions legally enforceable.

Comment is mage in the briefs that these provisions are evidentl

not intended to be enforceable, because no criminal penalty is adde .
Collective bargaining is new to our system of industry, new in_ the
sense that there are not many cases undertaking to say what collec-'

tive bargaining is, how it shall be carried out, what shall be its results.

Both parties here approve of collective bargaining, but it is the ques-’

tion of enforceability that divides their minds. Certainly we can-
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not undertake now to settle all the problems that arise through
collective bargaining. Congress has taken a simple first step; a step
that merely requires the employer to treat with his employees, to
meet them in collective bargaining, and, I presume, to state frankly
his fposition, and hear the employees’ side.

_If we are to make progress in our voluntary scheme, we need sanc-
tions such as were applied against interference with organization in
order to bring the employer and the employees together around a table
to discuss questions of interest to them both. Surely, to ask that
they take those steps by compulsion will not have any more effect in
keeping them apart than if they never meet. We grant, of course,
that either the employer or the employee may go into the conference
determined to yield under no circumstances, and that if either lived
up to that determination, enforced collective bargaining would be a
futile thing; but we believe that men as a rule are not of minds that
will not change. We believe that if this Court upholds the duty to
bargain collectively, it will be accepted with good grace by employer
and employee and will go far toward affording machinery for proper
adjustment of diffcrences between labor and management.

The fact that it is difficult to enforce collective bargaining seems
to me no reason for denying that it is enforceable. Certainly its
enforcement is no more difficult than the enforcement of 2 mandamus
addressed to an officer to require him to perform a discretionary act.
It may be that the judge or the Cabinet member ordered by the court
to exercise his discretion will be irritated; but certainly there must
be some process by which the exercise of discretion may be compelled.
Of course, we have illustrations of that frequently. :

I turn now from what might be called the affirmative provisions of
the decree to the negative provision which forbids negotiations with
any group other than those represented by the representatives chosen
at this election. I wish first to point out that our interpretation of
the provisions of this act requires that those negotiations should be
exclusive; that is, that it is only the representative of the employees
who has been chosen by the election of the employees that has the
right to appear and negotiate in regard to arrangements affecting
the entire cralt or class which he represents.

The sections which lead us to that conclusion are much the same
as those of which I have just spoken in regard to collective bargaining.
Section 2, fourth, for instance [reading]:

Employees shall have the right to organize and bargain collectively through
representatives of their own choosing. The majority of any craft or class of
employees shall have the right to determine who shall be the representative of
the craft or class * * *,

This act differs from the Wagner Labor Relations Act, which
specifically says that the chosen representative shall be the exclusive
representative. Yet we think the necessary inference from this
language of the statute is that these representatives of the employees
are to be the exclusive representatives of the craft or class in the
negotiation of contracts and agreements.

Section 2, seventh, to which I have referred in comments on the
other phase of the decree, reads:

~ No carrier, its officers or agents shall change the rates of pay, rules, or working
gongmgns * * * except in the manner prescribed * * * in section 6
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We have commented on section 6 and section 2, ninth. And since
section 2, seventh, requires a discussion with representatives of
employees as prescribed in section 6, it is our position that that
representation is an exclusive representation. Of course, that ac-
cords with the ordinary method of dealing in railroad matters. Prac-
tically, it is impossible to have different contracts with different
groups of employees—to have representation of the majority and the
minority, or of individuals—because, after all, an agreement is the
object of the conference. Railroads would be at a great disadvantage
in having different rates of pay for different classifications of em-

loyees. They may vary, of course, on account of age or seniority,
Eut for the same individual in one job to be paid differently from
another individual in an identical job is contrary, as I understand it,
to the present operation of the railroad system.

There is another reason that makes it almost essential that this
representation should be exclusive. That is the provision that in
case of disputes between the employees themselves as to whom they
will choose to represent them, there is to be an election by a secret
ballot, so that all the employees at least have an opportunity to
perticipate in that election. It may be that Your Honors will con-
clude that & majority of them must participate, and if so, there would
be no way of knowing which employees had participated and which
had chosen their representative. '

Counsel who preceded me has referred to the fact that the last
clause of the second paragraph of the decree may be supported on
another theory, and that 1s that it was used not as an enforceable
provision in the sense of an exclusive power given by the act, but in
the sense of a means of prohibiting interference with the organization
of employees. Of course, in this case the employer has interfered by
undertaking to set up a second employee organization, which has been
referred to as the association, in contradistinction to the Federation
which is here before Your Honors.

What I have said up to now relates solely to the interpretation of
the act. Counsel for petitioner controvert our position. Further,
they say that if an act does require collective bargaining and does
keep them from bargaining generally with other representatives of
their employees, then 1t is unconstitutional under the fifth amendment,
as a deprivation of their liberty and property without due process.

Since American Steel Foundries v. g‘ri—C’ity Council (257 U. S. 184)
and Texas & New Orleans R. Co. v. Brotherhood of Railway Clerks
(281 U. S. 548) there has been no doubt as to the validity and the
propriety and the right of employees to organize. Speaking first of
the affirmative part of the decree requiring collective bargaining,
we do not see that there is any deprivation of liberty or property by
requiring merely negotiation and collective bargaining without a
requirement of an ultimate conclusion or agreement.. From the {)oint
of view of the petitioners, the contention must be that merely to
require an employer to sit at the same table with his employees and to
enter into business negotiations with persons with whom he does not
care to is a deprivation of liberty or a deprivation of right of property
that is forbidden by the Constitution of the United States.

Of course, the employer has a right to operate his business free of
dictation, There is neither disposition to, nor authority or reason
for, raising any question as to that right. But this Court has said
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in the Tezas case that there was another right that was equally entitled
to the protection of the Constitution and the courts—the right of
employees to organize and to select their representatives.

. And so here we have another instance oip two undoubted constitu-
tional rights. The employer is entitled to operate his business in
his own way, free of dictation either from the Government or from
labor, and labor is entitled to organize and to have its representatives
and to deal collectively, free of the dictation of the employer.

Those great clauses of the Constitution that protect the rights of
the individual have always been held by this Court to lack the qualit
of absolute rights. In Home Building & Loan Association v. Blaisdell
(290 U. S. 398) it was forcefully stated that under modern conditions,
with the increase of industry and population, and with the changes of
unionization and consolidation, the problems of the relation between
the public good and the individual right must be weighed by the
courts. The Chief Justice, speaking for the Court, there said that
the increased use of the organization of society was necessary to
protect the very basis of individual opportunity.

It may be that there has come a time when we need to shift our
conceptions of the fundamental right of the individual or of the rail-
road corporation—not from the early views of what those rights are
in theory, but to a realization that those rights are not to be exercised
In & manner inimical to the general welfare.

In this case we have those conflicting interests. Does the fifth
amendment prevent the Congress from infringing somewhat upon the
absolute right to be perfectly free in the operation of your business
and in your dealings with your employees in order to assure continu-
ous operation of the railroad systems—a great public necessity—a=xd
to bring industrial peace to the country?

Your Honors in the Blaisdell case called attention to the fact that
the very statement of the theory that the meaning which would have
been placed upon the fifth amendment by the Founding Fathers is to
control at this time carries its own refutation. The changing condi-
tions that have occurred make very pertinent the oft-repeated state-
ment from McCulloch v. Maryland (4 Wheat. 316), that we must
never forget in the interpretation of our organic law that it is a con-
stitution we are expounding—a constitution intended to endure for
ﬁes., and consequently to be adapted to the various crises of human

airs,

Only recently, in Nebbia v. New York (291 U. S. 502), this Court-
reiterated the well-known statement in regard to the fifth amendment.
If I may quote just a sentence, the decision, after speaking of the fifth
and the fourteenth amendments, said (p. 525):

They merely condition the exertion of admitt i
end shlgll be 5;ccomplished by methodstggns(ilstegtedwﬁ?nwgﬁeb);:::;s:ngRlzlx%t ggg
guaranty of due process, as has often been held, demands only that the law shall
not be unreasonable, arbitrary, or capricious, and that the means selected shall
have & real and substantial relation to the object sought to be attained.

_The books are full of interferences with the private rights of indi-
viduals. Bunting v. Oregon (243 U. S. 426), Muller v. Oregon (208
U. 8. 412), Holden v, Hardy (169 U. S. 366), all the workmen’s com-
pensation cases, all allow some infringement of the personal liberty of
individuals in order that the liberty which had been guaranteed to the
individual might be available, not only for the particular individual,
but for all of the great company that make up this Nation.



40 ARGUMENTS IN CASES ARISING UNDER LABOR ACTS

You said that the function of the courts in the application of the
fifth and fourteenth amendments is to determine in each case whether
circumstances vindicate the challenged regulation as a reasonable
exercise of constitutional authority or whether it appeared to be
arbitrary and discriminatory.

A curious instance of the advantages of negotiations with employees

comes up in this very record, Fage 147, where the assistant to the
president charged with labor relations said on the stand that he had
never known that the employees of the road desired to negotiate with
him in regard to certain hours that they wished to have allowed for
their labor. He would not meet with them. They had attempted to
get in touch with him.
° Counsel who preceded me has spoken of the good results that have
flown from railroad labor organization and from the act of 1926.
They have been successful, and the slight interference with the
personal liberty of the railroad management in asking that they do
‘not interfere with the organization of their employees, that they meet
them in collective bargaining, and that they not negotiate with others
than the properly chosen representatives of their various crafts seems
a very minimum that they could be asked to relinquish in order that
we may bring about industrial peace.

Tt is said that Carter v. Carter Coal Co. (298 U. S. 238) forbids the
Court reaching a conclusion that this act is not in accord with the
fifth amendment. It is true that you took into consideration in the
Carter case the provisions of collective bargaining, but our contention
is that they appeared in that case only incidentally. The fundamental
purpose of the statute in the Carter case was the settlement of wages
and hours and allotments of coal and prices through negotiations
which were mandatory on the whole industry when agreed to by a
certain proportion of the industry, whether employer or employee.
Tt was that interference with rights in the wages and hour provisions
that led you to make comments in regard to collective bargaining,
There were collective bargaining provisions there, but, as will be seen
by looking at the sections of the act in which they were stated, they
were aimed at the greater and fundamental provisions of the Bitu-
minous Coal Act, and were to be used to bring about the wage and
hour provisions and the allocation of coal that Your Honors found
to be not only beyond the interstate commerce clause but also an

arbitary denial of due process. ,

May I inquire, Your Honor, as to what time I have left?

_ The Cuier JusTICE. You have taken an hour, just an hour of your

time.

Mr. Reep. Thank you very much. .

I now pass to the question of the constitutionality of the act as a
whole. It goes without saying that this act covers all railroad em-
ployees from the minor official down. That is made clear by section
1, ifth. It defines “employee” in the terms of the regulations of the
Interstate Commerce Commission. We have referred to the provi-
sions of those regulations of the Commission in our brief at page 31.
1t includes not only the employees of the railroads themselves, but it
includes employees of their subsidiaries when they are directly owned
.or controlled by the railroads. The petitioner contends that this makes
the act invalid. The circuit court of appeals, of course, held to the
contrary of petitioners’ contention, both on the ground that all
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employees were within the limits of the power of Congress, an
on the ground of separability. P gress, and also

There is no doubt that _(%ongress has power to legislate not only
for the employees engaged in interstate transportation but also for the
employees who directly affect interstate transportation. There is no
doubt that there exists the power of Congress to carry its regulation
beyond those things that are directly concerned in the movement of
commerce not only so far as transportation is concerned, but so far as
the entire interstate commerce clause is concerned. Since the
Minnesota Rate cases (230 U. S. 352), Florida v. United States (282
U. S. 194), and the Shreveport case (234 U. S. 342), there has never
been any real question in regard to that.

Your Honors had before you in Southern Ry. Co. v. Uniled States
(222 U. S. 20) the Safety Appliance Act, and of course held it valid,
even when it affected operations of the railroad which were intra-
state. You also had in_Baltimore & Ohio R. Co, v. Interstate Com-
merce Commission (221 U. S. 612) the Hours of Labor Act of 1907,
and also upheld its validity upon a broad basis. In both of those
cases it was perfectly clear that Congress had power to reach into
railroad labor situations that were beyond actual movement in inter-
state commerce. )

Justice SuTHERLAND. Can you tell me in a few words just what these:
shop employees do? A

Mr. Reep. I think so, sir. “Shop employees” is a term that covers
all the mechanical employees of the railroad, as I understand it.
The issue here, however, is as to what are called back-shop employees.
I take it that no question would arise as to shop employees who make
running repairs upon the trains as they move upon the tracks. The
gomt is made against the back-shop employees, who are electricians,
tIn,cksmlths, carpenters, and artisans of that class and craft and
type.

Justice SUTHERLAND. What do they do for the railroad company?

Mr. Reep. They do two things, specifically: They repair engines
and cars withdrawn from the transportation service for repairs.

Justice SutTHERLAND, That is, temporarily withdrawn, and then
put back in the service?

Mr. Reep. Yes; and I think it is proper here to say that those

" withdrawals are for a long time, meaning that the record shows that

the average withdrawal is from 100 to 110 days in engine and car
repairs,

Justice SuTHERLAND. But with the ultimate pur i
‘them back into the service? purpose of putiing

Mr. Reep. Correct. The other duty that they have is what is
called store work. They make a variety of small machinery, nuts,
and bolts and all the different supplies that the railroad may need up-
and down its tracks. The back-shop work is of that type, as I under--
stand 1it, sir.

Justice SuraERLAND. But what they do goes back into the use of
the company in their operations?

Mr. Reep. Yes. They are not manufacturing for other railroads.
or for other uses than that of the railroad itself in its transportation
service. ;

The Cruier JusticE. I suppose they manufacture for their own use
whatever they find convenient to manufacture in that way, instead
of buying from outside?
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Mr. Reep. In most cases, sir.

The Craier Justice. And does the railroad depend upon what is
thus manufactured for its own use, for its supplies that are necessary?

Mr. Reep. Well, I don’t know that I.could answer that question,
sir, except in this way: that they do use the things that they get.
But so far as the articles that are manufactured, so far as the record
shows they are minor articles that could be bought any place.

The CHier JusTICE. Yes; but what I mean is, having an organized
system——
yMr. Reep. They have an organized system.

The Cuier JusticE. Whereby supplies of this character are fur-
nished by the railroad from that source of supply, and they expect
their workmen to make the articles they need for current use. Isn’t
that it? :

Mr. Reep. That is it precisely, and it is brought out even more
clearly when you consider the work of those emploKees upon engines
and cars. It is essential to the railroad system that such work be
carried on under their own control, so that they can bring out the
engine that they want, put it at work, rush the work on one, and defer
the work on the ones that are not needed.

Justice SUTHERLAND. The particular thing I wanted to know, and
perhaps you have already stated—I understand you now to say that
nothing i1s made for the trade, nothing is made to be sold?

Mr. Regp. Nothing is made to be sold, sir.

Justice SurrERLAND. Nothing is made to be furnished some other
independent corporation?

Mr. Reep. Absolutely nothing, so far as the record shows, and so
far as I know, either.

Now, Your Honors will see on page 25 a table that points out the
excessive cost of having this repair work done at other places. There
have been instances of back-shop men who have gone out on a strike,
and that table is the result of an investigation by the Interstate Com-
merce Commission of the cost of such back-shop strikes. The differ-
ence in cost is almost inconceivable between the repair of your articles
in outside factories and the repair in your own s£0ps. These back-
shop employees, it seems to us, come Into such a direct contact with
the railroad that it is constitutionally possible for the Congress to

regulate their relations exactly as they would regulate the relations of -

any engineman or fireman or other person engaged in the transporta-
tion facilities themselves.

Your Honor asked about the work of the back-shop men—and I
think I have answered that in full—but this seems to me a very
interesting sidelight upon their relation to the railroad. The same
craft that operates on the running repairs of the road operates in the
back shop. The same apprentices work part of the time on running
repairs and part of the time in the back shop. The very agreement
that this petitioner has covers all classes, all crafts, whether they are
engaged in back shop, or whether they are on the railroad. They
have machinists and electricians, of course, that are used on the rail-
road itself, but the same agreement as to wages and hours and seniority
and apprentices that cover the back-shop employee, cover those that
are on the railroad itself. That is a perfect example of the close
relationship and the direct effect of these back-shop employees upon
railroad operation. Moreover, as Your Honor said, these cars and
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engines are withdrawn only for repairs, and are put back upon the
same railroad as promptly as possible.

But, as I understand the contention of the petitioner, it goes further
than that. It goes to the point of contending that because this act
goes ever further than the back-shop employees and takes up em-
ployees of the railroad whose effect might not be so direct upon trans-
portation, that that alone makes the act unconstitutional. There is,
of course, authority for that statement. The first Employers’ Lia-
bility Act was held unconstitutional in The Employers’ Liability cases
(207 U. S. 463), as I understand it, for that very reason. It was not
that Congress lacked the authority to regulate the employment
relations of those who were engaged in transportation, but merely
that Congress had gone beyond those who were engaged in transporta-
tion and had made the statute applicable to all employees of railroads.
Of course, there is no doubt in regard to the Congress’ power as to
those engaged in transportation, because you held that constitutional
in the Second Employers’ Liability cases (223 U. S. 1).

It is not our contention that the first Employers’ Liability cases were
erroneously decided. We are not arguing that, of course, to the Court.
We are saying that the conditions and the 2ims of the two acts are so
fundamentally different that while the first Employers’ Liability Act
was unconstitutional, the present act, although its language is ad-
mittedly practically as broad, is constitutional as a whl(;‘fr; And the
point tgat we make is this: that insofar as the right of Congress to
protect the employee from dangers and injuries is concerned, the con-
clusion might well be reached that the power of Congress did not
extend to the protection of the stenographer and the elevator operator
and station man. But in this case the power of Congress is being exer-
cised from a different point of view—from the pomt of view of the
adjustment of labor relations, and, so far as labor relations are con-
cerned, the effect of difficulties among employees not engaged in trans-
portation is just as direct and just as dangerous to the continuity of
the transportation system of the country, whether it arises from shop-
men or from elevator operators or from the engineers and firemen
themselves.

There is a striking instance of that fact in this case. In the railway
shopmen’s strike of 1920 this very petitioner sought an injunction to
keep not only shopmen but clerks and employees of the railroad in
various nontransportation activities from interfering with the opera-
tion of the railroad. It is our contention that this act, when
approached from that point of view, shows the direct effect upon
commerce of all railroad employees insofar as labor situations are
concerned.

But we say that, if we are not correct as to that, certainly the
provisions of the act are separable. We would call attention to the
fact that there was no separability. clause in the first Employers’
Liability Act, nor in the Trademark cases (100 U. S. 82). Here we do
have a separability clause, not only with respect to the separability
of the various clauses of the act, but also with respect to its applica-
tion to any condition.

We think that the rule so tersely and accurately stated in the
Carter case is applicable here: That, so far as a separability clause is
concerned, it is not an inexorable command but merely a presump-
tion, and that the fundamental test is the intent of Congress—what




44 ARGUMENTS 1IN CASES ARISING UNDER LABOR ACTS

would it have done if it had thought that some of the railroad em-
ployees who are not engaged in interstate commerce would be omitted
from the provisions of this act?

In Railway Labor Board v. Alton R. Co. (295 U. S. 330), we have
very accurate statistics in regard to that, showing over 1,100,000
railroad employees, of whom only some 211,000 are not engaged in
strictly interstate commerce. Many even of those 211,000 are of the
class of the back-shop employees, officers of the road, or clerks, and it
was indicated in that case, at least in the opinion of the Chief Justice,
that these people were not so far removed from interstate commerce
as to be beyond the power of Congress. Probably, then, there are
only some 30,000 to 40,000 railroad employees out of many more
than a million who would be beyond what you might call those who
directly affect interstate commerce. o

For these reasons we feel, Your Honor, that the contention in
regard to the unconstitionality of the act must fail: First, because all
whom it covers are closely related to commerce; and second, because,
if you should reach another conclusion, certainly the provisions are
separable. ) ]

That covers the parts of the case to which I wish to call Your
Honors’ attention. I might add that the negative obligation in the
decree forbids a contract which covers any part as well as the whole
of a craft or class. This interpretation of the decree and the statute
is stated in the footnote in our brief at page 51.

I am grateful for the opportunity to have presented the case for
the Government.

ORAL ARGUMENT IN REBUTTAL ON BEHALF OF THE
PETITIONER

Mr. Hart. May it please the Court: We are dealing with a decree
here that can be best considered:

Justice SuTEERLAND. I am sorry, but I don’t hear you. .

Mr. Harn. I divided into three sections. One of the sections
requires the railway company to meet and treat with the representa-
tives of the federation, and in addition to that there is a prohibitory
or restraining clause attached to the decree which: provides that the
railway company cannot deal with anybody other than the repre-
sentatives of the federation or the representative certified by the
Board.

Now, those two clauses of the decree must be considered together
in their constitutional aspect. We have certain other provisions of

the decree which prohibit the company from influencing, interfering-

with, or coercing the employees in connection with their labor relations.
We bave another clause of the decree which prohibits the railway
company from organizing, attempting to organize, fostering, or
promoting labor organizations. . .
Now, I shall consider first those two last-mentioned prohibitory

clauses of the decree, because I think the Court has gotten a very-

erroneous idea of the situation from the facts that have been stated
here in connection with those provisions. If we have been interfering,
influencing, or coercing these parties, then unquestionably, under the
Tezxas case, we can be enjoined from doing it. If we have organized,
promoted, and fostered these labor organizations, as 1t 1s claimed,
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why that amounts to an interference and we can properly be enjoined
from doing that.

Now, I approach the discussion of that question by simply stating to
the Court a few facts, especially, first, in connection with these two
organizations that the court below found that we organized, fostered,
and controlled.

Take first the mechanical department association, the one that
was organized in 1922. If the Court will refer to page 133 of the
record, the Court will find there a resolution of the Railroad Board
under the Transportation Act of 1920 which called upon and requested
the railroad companies whose employees had quit in that 1922 strike
to have their employees organize themselves so that they could
appear before the Board in the settlement of controversies.

All the railroad company did in connection with that organization
was to pass the information which had been furnished it by the Board
ou to the employees. They got together and organized themselves
into an association. There is absolutely no proof here that the
railway company had anything to do with the organization, and if
the Court will look to page 231 of the record, you will find that the
question of a contract with this organization among the men was
requested by their general chairman. They were advised that the
organization would be accepted, and a tentative form of contract
was sent to them.

Now, there is some criticism made here of sending them the form
of contract. Well, the record discloses that that contract was drawn
in tentative form based largely upon the contract that previously
existed with the federation before the federation strike of 1922. But
that contract was not accepted and run down their throats, as would
be indicated here. But the representatives of the railroad companies
and the chairmen of the six crafts met in the city of Roanocke away
from the offices of the railroad company and spent 4 or 5 days going
over that contract and working out its different provisions, and
finally it was signed by all of these chairmen and by the representa-
tives of the railroad company.

Justice BRANDEIs. What was the date of that?

Mr. Harn, That was in October 1922 that the contract was signed,

Now, that contract, regardless of what criticism is made here, the
federation expressed its willingness to take over, and the federa-
tion’s contract that they presented desiring to take over that con-
tract did not provide for any modification or anything of that kind.
It is true that they tried to ring in several classes of employees that
did not belong to these crafts and who were not concerned with the
election; I mean not on the eligible list and did not vote in the clec-
tion, but they were willing to take that contract over as it stood.

Following that the railway company dealt with the representatives
of this association during 12 years. They had elections every 2 years.
They had an adjustment board that adjusted the.disputes between
them, and the federation’s own witnesses here say that that board
did function; that disputes were heard and adjusted; that some-
times they got satisfaction or got what they claimed, and sometimes
they did not; and the only instance of a failure to adjust a dispute
is in regard to the 40-hour provision that they were to have each
week. In the hard times the shops all over the country were cut down.

138858—37—4
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They did not have the appropriations and they could not keep the men
all employed, and of course it was necessary to do one of two things:
It was necessary either to cut down the time that those shops worked
or cut down the number of men employed. The defendant—I mean
the railway company—adopted the plan of cutting down the time so
as not to deprive anybody of employment.

Now, when that question came up the chairmen of these different
crafts met with the superintendent of motive power. They dis-
cussed the question, and the superintendent of motive power explained
to them his limited appropriation; that if they insisted on the 40
hours it would be necessary to cut off a lot of the men, and that that
was something that he wanted to avoid.

They were not satisfied with that, but the record actually showed
that they circulated a petition asking for the 40 hours and that they
actually communicateé) with Mr. Eastman, the coordinator of the
railroads under the Emergency Transportation Act of 1933, before
that petition was withdrawn. Upon agvice from him that they could
not force an issue of that kind the petition was withdrawn.

. Now, that is one of the complaints that they try to make much of
ere.

We have never denied, if the Court please, that the railway com-
pany did contribute certain amounts to the expenses of this adjust-
ment board. The adjustment board met to consider these grievances,
and the railway company paid the expenses of the labor members of
the board in attending these meetings, which actually amounted to
something less than a hundred dollars a year.

That was stopped as soon as the law prohibited it. It was per-
fectly legal to do that at the time it was done. .

They allowed the men to send out their ballots through train mail
in holding their elections, but the record here expressly shows that
they used no effort to influence or coerce those men in connection
with their selection of representatives and the voting. The federa-
tion witnesses testify to that, that no influence or coercion was used
upon them in connection with the selection of their officers who were
to represent them in their dealings with the company.

Justice BRanpEIls. How far are your statements that you have just
made inconsistent with the findings of the court. ‘

Mr. HaLr. With the findings of the court?

Justice BRANDEIS. Yes.

Mr. Havn. They are inconsistent with the findings of the court to
the extent that the court found that we organized, fostered, controlled,
and dominated this association. There is a similar finding in connec-
tion with the independent shop crafts association. There is abso-
lutely—and I make this statement advisedly—there is absolutely
not ‘any testimony in the record to show that the railway company
had anything whatever to do with the organization of the inde%endent,
the new company. On the contrary, the record absolutely shows b{
positive testimony that the railway company had nothing to do wit
the organization, that it had not recognized them, that it had not
treated with them, and that it had had no relations whatever with that
independent association. :

Justice BRanpEIs. You say that the findings of the court are with-
out any evidence to support?
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Mr. Harr. Without any evidence to support. The findings of the
court as to the independent are absolutely without evidence to sup-
port, and the findings as to the association, the one organized in 1922,
are without evidence to support, unless the statements that I have
made in connection with the organization of that associstion consist
of support of the-organization.

Now, there are two other things that all of these inferences are
drawn from. One is the testimony of a man named Mazingo as to
Forbes, a car-repair foreman, having circulated a petition and having
told the men something about voting in the election, that explained
the election ballot to them,

Well, the court has found that testimony was controverted. The
court has found in favor of the testimony of Mazingo and that these
things were done. We do not question that finding.

Also in the case of Nevins, one witness testified that Nevins, a
master mechanic at Victoria, had influenced him in his voting and
kept him from voting for the federation by telling him that if the
federation won in the election the shops would be closed and that he
would have no job. Nevins denies that and explains it, but there
the finding is against us, and this Court, of course, will accept the
finding of the court below.

But those findings were in the face of the fact that these men were
without authority to make any such statements, and in fact they
were acting against authority, because they had been expressly
instructed in the bulletin, one of the bulletins of which so much com-
plaint is made here, on January 20, 1934, at record page 180, that they
had nothing to do with labor relations and that they should not try
to influence or coerce the men at all in connection with their labor
relations.

Justice BrRanpErs. What did the court say about the testimony
to that effect? :

Mr. Harr. What did the court say?

Justice BRANDEIS. Yes.

Mr. Hawr. The court found that these officers—I mean that these
employees of the company, the master mechanic and the car foreman,
had exercised undue influence.

Justice BRanpEls. What did they say as to the evidence that their
exercise of that undue influence was directly contrary to instruction?

Mr. Harn, Yes.

Justice BRanpEis. I say, what did the court say?

Mr. Harr., The court did not say anything—did not say anything ;
just said that the Norris-LaGuardia Act in the respects claimed did
not apply to this situation. But we relied on the Norris-LaGuardia
Act and on principles of law that a principal is not bound by the acts
and conduct of an agent unless they have been authorized, and es-
pecially when they have been actually prohibited.

Now, there are two other things in connection with that undue
influence and interference, and one is that bulletin of January 20, 1934,
which I have just referred the Court to on page 180 of the record.
That is regarded as an improper and an undue influence.

‘Well now, the history of that bulletin is, as it appears in this record,
that the federation was—I suppose that the federation was makin
its efforts to organize the shop employees all over the country, an
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the eastern coordinating committee of the eastern railroads established
under the 1933 Railway Act found that this misrepresentation had
gone to such an extent that they recommended sending out to the
carriers in the eastern division a bulletin identical with this one, if not
identical, substantially in the same form as this bulletin, in order to
apprise the representatives—I mean the mechanical department em-
ployees or laborers working for the railroad—that these misrepresen-
tations were being made and that the so-called company union was
not outlawed or prohibited by any existing law.

Then the other statement that we come to is the one commonly
referred to as the Sasser statement. : :

The CHier JusTIiCE. We will hear you after recess.

(Accordingly, at 2 p. m., a recess was taken until 2:30 p. m: of the
same day.)

PROCEEDINGS AFTER RECESS

(The recess having expired, the oral argument was resumed at
2:30 p. m.)

ORAL ARGUMENT IN REBUTTAL ON BEHALF OF PETI-
TIONER—Resumed

Mr. Harr. I was discussing the bulletin of January 20 and the
Sasser statement, for both of which the railway company assumes
full responsibility. If there is any infringement of the law in con-
nection with the issue in that bulletin or the Sasser statement, why
then we are amenable to the charge of undue influence, coercion, and
interference.

I want to read for the benefit of the Court——

Justice ButLEr. Will you try to speak a little louder, Mr. Hall?

Mr. Harvr. I say I want to read for the benefit of the Court—

Justice BuTLeR. Yes; but I meant generally.

Mr. Haii. That bulletin of January 30, 1934, is on page 189 of the
record [reading]:

Reports have and are now being widely circulated to the effect that phe law
or the Federal Coordinator of Transportation has outlawed labor organizations
or associations of employees whose membership and representatives are confined
to the employees of a single raliroad: company or system. Such reports are
without foundation or justification because such organizations are not outlawed
by the statute. L .

All the labor organizations and associations at this time representing em-
ployees in their dealings with this company are duly designated and authorized
to represent employees in accordance with the requirements of the law.

Federal statutes provide that all employees are free to join or not to join any
labor organization or association and will not be penalized, disciplined, or preju-
diced in any way by this company. . . .

“All employees have the right, without interference, influence, or poerclonﬁto
designate th’eir own representatives by such means of collective action as they
may see fit.’

Note this particularly [reading]:

No person, whether an officer or employee of this company, or one not in the

service has the right to inﬂuencehinterfere with, or coerce any employee in his:

choice to continue or to surrender his connection with, or to join or not to join any

such organization or association.
Signed ‘‘James V. Sasser, superintendent of motive power.”
The Court will note not only the occasion of this bulletin, on account

of these widely circulated reports, but it will also note the prohibition.

]
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in that bulletin of the officers using any influence or in any way inter-
fering with the free choice of representatives by the employees.

Now, as to the Sasser statement, that is found on page 197 of the
record. It is rather long, and I shall of course not attempt to read it,
but our contention is in respect to that statement that it was simply a
statement of facts and conditions that existed; that it was fully justi-
fied by the information which brought about its issue as to the circula-
tion of these reports referred to in the bulletin, and in order to give
the men information as to these matters in connection with the active
effort on the part of outside organizers of the Federation of Labor to
come in and organize them into that association.

The circuit court of appeals said in connection with that that it was
not called upon to decide whether that statement alone would be suffi-
cient evidence of influence or coercion; I mean the Sasser statement.
The intimation is very strong, I think, that the circuit court of appeals
did not think that that statement alone would be the exercise of undue
influence.

The court said, couple that with these other things that I have
mentioned, the bulletin of January 20, the conduct of these two em-
ployees, the master mechanic, Nevins, and the car foreman, Forbes,
and coupled together they did constitute undue influence. Well now,
there has been some criticism here of the fact that the General Solicitor
was called in to pass judgment on that Sasser statement, on the legal-
ity of it. Very naturally, a statement of that kind, issued in view of
the Federal statutes that were in existence, would be submitted to the
General Solicitor to get his view as to the legality of it.

Similar statements, as the record shows, were issucd by other rail-
roads where this organization campaign was being conducted.

That statement was drawn and passed upon in the light of what
the Chief Justice had to say in the Texas case in defining what con-.
stituted undue influence, interference, and coercion. He likened them
to fraud and duress and summed it all up by saying that the influence
that was prohibited must be of such a character as would override the
will of the employee. -

The Crier JusTicE. Or corrupt the judgment?

Mr. Harn. What did you say?

The Cuier Justice. Or corrupt the judgment?

Mr. Hair. Or corrupt his judgment, yes; override his will or corrupt
his judgment.

In other words, it did not prohibit the normal relations between
employers and employees, and in the circuit court the counsel for the
Federation even went to the extent of saying in the oral argument
that it did not make any difference what kind of misrepresentations
or misstatements of fact were circulated among the employees, the
railway company under the prohibitions of the 1934 act was prohibited
from l;3011tradicting those misrepresentations and setting the men
straight.

en we consider those two statements in the light of the pro-
visions of this Norris-LaGuardia Act, why they are certainly not
prohibited. That act contemplates that it is not an offense to give
publicity to the facts in connection with a labor dispute, and these
statements both give publicity to the facts. Although these gentle-
men have made a great complaint about these statements, they have
not seen fit to contradict or even impinge any fact that is stated in
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them. They must be facts; otherwise they would have to be con-
tradicted and controverted in this case. )

Now the other provision of the injunction act applies to the state-
ment of these two men Nevius and Forbes. They were not only

rohibited by this bulletin and by the Sasser statement from in-
lﬁuencing or attempting to coerce the men in any way, but their acts
were not authorized and they were not ratified, and under the pro-
visions of that injunction act it must appear that there was either
an authorization or a ratification before the company can be held
liable for acts of this kind. . ) )

Now, I pass on to the other branch of the case, the injunction,
which our friends the Government try to divide into an affirmative
and & negative injunction, the affirmative part of it directing us to
meet and treat with the representatives of the Federation, and the
negative part of it prohibiting us from meeting with anybody else.

ow, of course, in effect those two provisions must be coupled to-
gether, and as to whether or not the railway company is denied its
liberty or equality of right in entering into contracts must be considered
in the light of those provisions of the injunction order, I think the
Federation brief rather facetiously remarks along that line that it is
like leading a horse to water but not being able to make him drink.
Well, if you lead him to water and he refuses to drink and you don’t
let him get water from any other source, I don’t know of anything that
would be more coercive or more calculated to override the and
coerce you to do something that you did not want to do. .

I have no quarrel with our friends on the other side about trying to
limit the application of this part of the injunction order to group
action rather than individual action. I will say right here in passing,
however, that the provisions of that prohibitive section of the decree

. are broad enough to prohibit the making of an individual contract.

We cannot make any contract. We cannot change any rule or work-
ing condition that applies to an individual worker, without trans-
gressing that provision of the decree. . .

But suppose, for the sake of the argument, we say it applies only to
group action. Here, as a most vital and forceful illustration of the
effect of that proposition, is the fact that we are prohibited from
making any contract with the group of carmen who are held not to
be bound by tbis election and the representatives chosen in the elec-
tion. But suppose we take the proposition generally that it inhibits
only group action. Is not the necessary effect of that an inhibition
against the right of the individual or corporation to make a contract?
I? it interferes only with group action, isn’t it directly in the teeth of
the fifth amendment as it has been interpreted by the courts in cases
of this character? It destroys the liberty of contract and puts you in &
position where you are not iree to contract with whom you please and
on what terms you please. .

They also make the contention that times have changed, that things
that were considered beyond the power of Con%'ess under changed
conditions have become subject to that power. ell, all I need say in
that connection is that, in the interpretation that has been placed on
the fifth amendment by this Court in a line of cases, times have not
changed so as to take away from the individual the right and liberty
to make contracts on equal terms.
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They say that the act is coercive. We will admit for the sake of the
argument that it is coercive. It is coercive on absolutely unequal
terms. You cannot read this amendment without being impressed by
the fact that the rights of the railway company as previously inter-
preted by this Court have been restricted, have been disregarded; but
you find no restrictive or coercive conditions as far as railroads are
concerned.

When we come to consider the constitutionality of that act, the
Court will find that throughout the briefs of both the Federation and
the Government the Texas case is relied upon as settling the constitu-
tionality of the act. It is practically the only authority that is relied
upon, except probably something that may have been said in the
dissenting opinion or something that was said and not controverted
in the opinion of the court.

Now, that Texas case—I should not take up the time of the Court
to make any particular reference to it if it were not for the fact that it
is solely, practically solely, relied on as settling the constitutional
%uestion in this case and of overruling the previous decisions of this

ourt.

Now, what was that case about? I wish I had time to go a little
more into the background. In that case this railroad company had
been dealing with the union, the brotherhood. It had been attending
their conferences and meeting with them and negotiating with them.
There was a case actually pending before the Railroad Labor Board at
the time, and the association or so-called company union was not in
existence. The company conceived the scheme of circumventing any
dealings with the brotherhood by organizing a company union and
actively participating in the organization. It sent its men out to
promote the organization and paid them for their services and all that
sort of thing. And suit was brought to prevent that interference
under section 2, third, of the 1926 act. In the lower court there was an
injunction restraining the company from conducting itself in that way
and organizing this company union and discharging men and influenc-
ing the men contrary to the provisions of that section.

That did not stop the railroad company. They went shead, and
on a contempt citation they were fined or—not fined, but placed under
certain conditions—in order to purge themselves of the contempt of
the court’s order. There were conditions that were imposed. The
railroad company appealed. The Court in that case, in the very
outset, says that the circuit court did not go beyond its power in
imposing these conditions on the company in order to purge itself
from the contempt that had been committed, and those conditions
were imposed solely on that ground, requiring them to reinstate men
and to reestablish the company union.

Now, we come to the question of the constitutionality of this act
under the Texas decision. Right in the outset it is stated that this
sult was brought—stated by the Court—
to obtain an injunction restraining the defendants from interfering with, in-
fluencing or coercing the clerical employees of the railroad company in the matter
of their organization and designation of representatives for the purposes set forth
in the Railway Labor Act of May 20, 1926.

That was the purpose of the suit, as stated by the Court.

Now, when the Court comes to define the issue that was submitted
to the Court in that case, it is said that ‘“The bill of complaint invoked
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subdivision third of section 2 of the Railway Labor Act, which pro-
vides as follows:” and then quotes subdivision third of the Railway
Labor Act containing the prohibition against influence and coercion,
the same as it is now, except the last sentence to section 2, third, has
been added by the 1934 act. ) -

Then what does the Court say, after quoting that section’

The Ca1er Justice. We will have to spoip.you at this point. Your
time has expired. We will take your brief in the case, to which you
refer, and examine it. ) )

(Whereupon, at 2:55 p. m., oral arguments in this cause were con-

cluded.)

In the Supreme Court of the United States

Ocroser TErM, 1936

No. 365

THE AssocIATED PRESS, PETITIONER
0.
NatioNaL LaBor RELaTIONS BOARD, RESPONDENT

ORAL ARGUMENT

WasmiNeToN, D. C,,
Tuesday, February 9, 1937.

The above-entitled matter came on for oral argument before the
Chief Justice and Associate Justices of the Supreme Court of the
United States, at 2:55 p. m.

Appearances:

On behalf of the petitioner: Mr. John W. Davis, Mr. William C.
Cannon, Mr. Harold W. Bissell, Mr. Edwin F. Blair.

On behalf of the respondent: Hon. Stanley Reed, Solicitor General
of the United States; Mr. Charles E. Wyzanski, Jr., special assistant
to the Attorney General; Mr. Charles Fahy, general counsel, National
Labor Relations Board.

The Cuier Justice. No. 365, the Associated Press against the

National Labor Relations Board.
- Mr. Ernst. If the Court please, I am the attorney for the American
Newspaper Guild. We have filed briefs as amicus curine. My client
is the real party at interest, sole beneficiary. I made an application
to the Clerk’s office for time to argue to the maximum amount of
20 minutes. I talked the matter over with Mr. Reed, and Mr. Reed
will make a statement in regard to his giving up the time or the time
coming from elsewhere.

The Cuikr Justice. I may say now, Mr. Ernst, that we have made
a very liberal allowance of time here. We have allowed 2% hours to
the respondent, the National Labor Relations Board, and we have
received your brief, which we shall consider, and if you can obtain a
concession of any of the Government’s time that we have allowed,
we shall be pleased to hear you orally, but we cannot extend the
time on your side of the case.

Mr. Reep. May it please the Court, this matter has been under
consideration by the Government for some time. There have been
other requests for time to represent various labor organizations.
The Government has felt that, being impartial in this matter, we
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could not grant time to any party. Of course, they would not appear
for the Government, but 1t would be speaking on the Government’s
time. Naturally, if the Court would desire to hear Mr. Ernst and
would indicate that to us, we would be very glad to give such time as
the Court shall say.

The CHier JusticeE. We must allow you to be the judge of the
disposition of the time allowed to the Government.

Mr. Reep. Then I must decline to relinquish the time, unless the
Court desires it.

ORAL ARGUMENT ON BEHALF OF PETITIONER

Mr. Davis. If the Court please, this case is here on certiorari to
the United States Circuit Court of Appeals for the Second Circuit.
The only question involved, so far as we know and believe, is the
constitutionality of the National Labor Relations Act of July 5, 1935.

The history of the case lies in short compass. On the 18th day of
QOctober 1935 the Associated Press discharged one Morris Watson,
who was one of its editorial employees in its New York office. As
such an editorial employee, his duties consisted in reporting the news
when he was sent out for that purpose, and writing the news, and
rewriting the news which came in from other reporters to the New
York office of the Associated Press from those with whom it had an
exchange of news, in selecting.the news which was to be transmitted
to the members of the Associated Press for publication by them, and
on occasion in “killing’’ the news when it was received, as being of
no substantial value, every editor having on his desk a lethal instru-
ment known as a “kill hook” on which would be deposited, in mor-
tuary fashion, any news which, according to his judgment, did not
possess sufficient public interest to form g part of the news dispatched
to any section of the country.

He was discharged. He had been in the employ of the Associated
Press for 7 years, first as a reporter in their Chicago office, and then
in the New York office as a reporter and an inside editor. According
to his own statement, he preferred reportorial duties, because they
better suited his active and energetic temperament, and he showed
himself quite reluctant to be tied down to an editorial desk, but his
duties were of both characters.

He had been since 1933 an active member of the American News-
paper Guild, which 1s a labor organization composed of editorial and
reportorial servants in the newspaper world. In fact, he had been
one of the organizers of the unit of the guild in the office of the Asso-
ciated Press and notoriously active in its enterprises. In the good
days of the N. R. A, he appeared repeatedly before the code authori-
ties at Washington in its %ehalf aan.ndp urged, both before them and in
the public prints, a compulsory code for the Associated Press, his
employer.

His discharge coincided with the receipt of a demand from the
American Newspaper Guild for collective bargaining. Demand was
served upon the general manager of the Associated Press in behalf of
the American Newspaper Guild, demanding the right to be recognized
for purposes of collective bargaining with reference to its editorial
employees. ‘

When he was discharged, according to Watson’s own statement,
the terms of his discharge from his immediate superior, Kendrick,
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who was the editorial supervisor, were “because we are dissatisfied
with your work, you are dissatisfied with us, and I am convinced you
will be happier elsewhere.”

When the testimony was taken before the examiner who was
appointed by the Board, as I shall state in a moment, files of the
Associated Press were read by the regional director of the National
Labor Relations Board, who reported the file with reference to this
particular employee contained a recommendation for his discharge
by his superior, Kendrick, upon five different grounds, and his dis-
charge was authorized by his ultimate superior, the general manager
of the Associated Press, Mr. Cooper, in writing, endorsed upon that
recommendation in this language: ‘“‘But solely on grounds of his work
not being on a basis for which he had shown capability.”

The report of the examiner to the Board called attention to the fact
that in that sentence the words “‘but’ and “solely” were underscored,
by way of emphasis, by the general manager of the Associated Press,
. On the 7th day of November next following his discharge the Amer-
ican Newspaper Guild filed charges with the ﬁTational Labor Relations
Board asserting that his discharge was in violation of rights conferred
upon him by the National Labor Relations Act; that it was an attempt
to interfere with, influence, and coerce him in his rights to organiza-
tion and collective bargaining; and that it constituted an unfair labor
practice under sub-sections 1 and 3 of section 8 of the act.

. Complaint was served upon the Associated Press, and it answered
in writing denying that the discharge of Watson was for the reason
stated in the complaint, and asserted, upon the same grounds which
we shall urge here, that the N ational Labor Relations Board or its
regional division had no jurisdiction or authority in the premises, by
reason of the fact that the National Labor Relations Act was obnoxi-
ous to the Constitution of the United States. v

. We asserted that unconstitutionality under the tenth amendment
In this answer, on the ground that the act undertook to deal with
subject matter not committed to the Congress under the commerce
clause of the Constitution; second, that the act was invalid because
it violated the fifth amendment, in that it deprived the Associated
Press of rights and liberties without due process; and finally, that the
act was invalid under the first amendment, in that it was a direct and
palpable invasion of the freedom of the press.

The answer and the complaint were then assigned to a trial examiner,
and before that trial examiner we moved to dismiss the entire proceed-
ing upon the same constitutional grounds that were asserted in our
answer. The motion was overruled, and the Associated Press there-
upon withdrew from the hearing. It did, at the request of the Board
and examiner, supply its assistant general manager as a witness, that
he might fully state to the examiner and for the purposes of the record
the nature and character of the Associated Press, its business, its
method of conduct, and the relations which Morris Watson, as one of
its editorial employes, sustained to it.

Watson himself was heard. One of his coemployees, who was a
member of the American Newspaper Guild, was heard.

_Thereupon the examiner reported that in his judgment he had been
discharged in order to discourage membership in the American
Newspaper Guild; that he had been discriminated against by reason
of that membersi)ip; that it constituted an interference with his
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rights under the act; and he recommended that we be required to
reinstate him with pay during the period of his absence.

The report went to the Board; and the Board, after consideration,
confirmed the report. It entered an order requiring us to cease and
desist from discouraging membership in the American Newspaper
Guild; from discriminating against any person by reason of that
membership; from interfering with, restraining, or coercing any of our
employees 1n the matter of membership or collective bargaining; and
affirmatively, to reinstate Morris Watson, with back pay, during the
period of his suspension, at the rate of $295, which he was receiving
at the time of hus discharge, less any sums he might have earned by
his own individual efforts in the meantime.

We declined to comply. Thereupon the Board appealed, as the
statute authorizes, to the circuit court of appeals, asking an order
directing us to comply with that order of the Board.

The circuit court of appeals, after hearing, affirmed the order of
the Board, and granted an order of enforcement, and from that order
of enforcement we are here.

Now, before I get to the statute and our specific objections to it,
1 think I should say something by way of further description of the
parties themselves, because much of the argument 1 propose to make
will turn upon the facts in relation to the Associated Press and the
facts in relation to the specific duties of the discharged employes,
Morris Watson.

Your Honors are already advised of the nature and character of
the Associated Press, as a result of other litigation. You know that
it is a membership corporation under the laws of the State of New
York and that its members are newspapers published throughout the
United States, some thirteen hundred or more in number; that for
those members the Associated Press collects, compiles, formulates,
and distributes intelligence or news, by specific contract between it-
self and each of its members, under which they are required to accept
and pay for the proportionate cost of such news as the Associated
Press may send them, and are also required to forward to the Asso-
ciated Press any news originating in their neighborhood which is of
general interest and importance.

The Associated Press has a highly decentralized or broken-down
organization, as the report of the Board describes it. There is an
eastern division, the office of which is in New York City, the southern
division in Atlanta, central division at Chicago, western division at
San Francisco, a southwestern division at Kansas City, a bureau in
Wasil(iington, and foreign services in a great many countries in the
world.

It also has exchange arrangements with some of the foreign agencies
of the same character: Reuters in England; the Cuanadian Press,
which is organized on much the same line; and the Domei-Tsuchin-Sha,
if my Japanese pronunciation is correct, which is the intelligence agency
in the Empire of Japan.

From these sources news is interchanged from office to office and
from office to newspaper.

The Associated Press is not a selling organization. By the terms of
its charter it is forbidden to make a profit. It is an organization con-

ducted at the cost of its members; and they are required, by a method
of computation based upon the populations which they serve, to con-

ARGUMENTS IN CASES ARISING UNDER LABOR ACTS 57

tribute proportionally to the cost of the enterprise. It serves its
members and its members only. It does not operate for itself any
instrumentality of interstate commerce or means of communication.
Its uses the telegraph lines, the telephone lines, the radio to some
extent, the mails of course. It has what are called ‘“leased wires”, a

" term which is a colloquialism and not a description of fact. It has

service contracts with the telephone and telegraph companies by
virtue of which they agree to supply over their wires and with their
facilities a certain amount of communication at rates that are fixed.

_ It is not in any sense, therefore, an agency or an instrumentality of
interstate commerce, and, as I shall say later on, it bears no analogy
whatever to the railroads, the telephones, or the telegraphs, which are
common carriers dedicated by the law of their being and by their own
consent to the continued service of the public at large.

The Associated Press, so far as any legal obligation is concerned
could suspend any part or all of its service tomorrow and there could
be no o}])jectxon, except perhaps some contractual obligations with
individual members which had not been fully carried out.

It is not a mere conduit of news. The news comes into these
divisional offices, as I have said, from one source and another, and
goes to the editorial desks, where it is written, rewritten, formulated
sifted, selected, or suppressed, and in that intermediate process the
news which finally emerges may be, in form if not in fact, entirely
different from the news which comes in. ’

That is rapid, it is true. Transit is very rapid in case of such an

event as the death of a foreign ruler. A flash from abroad on the
death of the King of Great Britain would probably emerge with
practically no formulation within the New York office within the
space of a very few minutes. Or it might, if the news was not of
such nature as to be of an emergency character, go through the process
of formulation, depending entirely upon the nature of the event and
the character of its report. But some suspension of transit occurs
inevitably as it goes through what I describe as the sifting and formu-
lating process of the editorial desk.
_ The New York office is divided into two distinct divisions. There
is, first, the traffic department, and that department looks after the
dlssel}nnatlon of the news It is headed by a so-called “‘puncher.”
The “puncher”’ hands the news to the teﬁagraph operators or the
telephone operators for transmission, and then it takes its flight over
the wires, over the air, to its ultimate destination.

The other department is the news department, in which these
editors_and reporters play their part. In the news department
they collect, write, rewrite, formulate, select the news that may come
in.  As the Board’s witness, Hippelheuser, described it, he himself
being one of the editorial employees, the editorial employees are en-
gaged in production, the others in the dissemination of news and
features and photos, and as the Board said in its report touching
these editorial employees, the operations of the editors and editorial
employees require a high degree of skill, for they must be able to
determine the news value of an item and to rewrite copy with speed
and the utmost accuracy, and I need hardly repeat to this Court
the boast—and I think the -perfectly warranted boast—of the As-
sociated Press, that it aims, above anything else, at impartiality and
accuracy in the news it delivers; so much so that I believe it can be
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id wi undue boasting on their part that to the reading public
3?1‘};&%}3;1 ghe letters “Ass%ciatpd Press” or the symbol “A. P.” is a
guarantee to the reader that he is recelving uncolored, impartial, and
accurate news within the limit-of human capability. oo

Now, I have stated to the Court our constitutional objections to
this act, and before I take up the act itself, as I propose to do, para-
graph by paragraph, 1 want to lay to one side certain subjects which,
when I state them to the Court, will at once disclose their u-rele_va,nce
to the questions which we are about to discuss. . S

This case does not turn in any sense on the subject of collective

aining, its merits, or its demerits, its wisdom or 1ts unwisdom,
?t:rglessin%s orits inj ul"y, its virtue or its vice, or on the right and power
of laborers of all character to unionize for common purposes if they
see fit. The right to combine for such a lawful purpose has in many
years not been denied by any court, said Your Honors in American
Steel Foundaries v. Tri-City Trades Council (257 U. 8. 184), and not
since the antique doctrine that a combination of men to raise their
wages constituted an illegal restraint of trade finally perished from
the reports has the right itself, so far as 1 know, the right per se, the
naked right, been denied by any judicial tribunal in this country.
It may be abused, no doubt has been abused, but its existence does
not derive from any declaration contained in this statute or in any
other, because it antedates the statutes and was the subject of judicial
recognition long before this act or any similar act was passed. ,
What is involved here is the power of the Federal Government to
make collective barga.ini%g compulsory in all the industries of this
. e challenge that power. _
cm’i‘lgigycaszvc-loes not, tﬁrn, in tlIJ)e second place, on the question whether
or not the Associated Press is engaged, as to some of its activities, in
interstate commerce. Some of its activities may be conceded to
constitute interstate commerce. It is equally clear, as we think,
that some of its activities do not constitute interstate commerce,
and we think it to be clear that as to 1ts editorial employees their
duties sre no more interstate commerce than that of a draftsman
engaged in drawing plans for a steel mill or the tenders of looms in a
i ctory.

teﬁg’f?n tllx‘z third place, this case does not turn upon the reason or
unreason of Watson’s discharge. There was nothing about his dis-
charge which could give any right of action under this act. He was

an employee at will for no fixed term, and both he and employer had’

the right at law to terminate that relationship whenever they saw fit,
without incurring any financial or other responsibilities.

Nor was it such a relationship as any court of equity could have
enforced, for, of course, the doctrine only needs to be stated that a
court of equity will not enforce a contract for the performance of

vices. ) .
pel"rs}ggaéig does not turn on whether or not the reasons which his
superiors gave for discharging him were true or false, whether when
they declared his work not up to. the capacity, up to the level foi'
which he had shown calpacity, that s%qtfment was true or false.

i at now is entirely inconsequential.
thlv%l{x:}:lher the Board wssras right in holding that was a mere excuse
and that there lay behind it some other ingenuous purpose 1s of no
consequence.
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I would say this, that I think if Your Honors would take the time
to read the testimony of Watson himself before the Board or its
examiner and look at the picture he there drew of himself, Your
Honors will have no dificulty in concluding that a prudent employer
was justified in severing his relationship.

But all that aside—the question here is whether the Federal Gov-
ernment has the power, through its agencies, to compel his reinstate-
ment in this relationship that his employer chose to terminate.

Now such power as there may be is the power that underlies this
act, which is asserted, as 1 heard the learned Solicitor General say,
in the analogous case of the Railway Labor Act, to be bottomed
solely upon the commerce power.

e assert that it is not a valid exercise of the commerce power,
either in general or in its application to the Associated Press. We
assert that the act by its scope outruns the commerce power and is an
effort to regulate matters that fall far outside of the field, and that
that appears by the act from its preamble, from its definitions, from
its operative or effective sections, and from its legislative history,
and that there shines through the act a clear and studied purpose on
the part of Congress to bring all the industries of the country, as far
as language can accomplish it, within the reach of the supervision of
the National Labor Relations Board.
hN ow$ with so much by way of preface, may I invite attention to
the act?

It is entitled ‘“An act to diminish the causes of labor disputes
burdening or obstructing interstate and foreign commerce, to create
a National Labor Relations Board, and for othér purposes”, a title
which, taken with the act itself, speaks plainly as to what can be
brought within the compass.

The first section of the act, by way of preamble, is denominated
“Findings and policy”, and I invite the attention of the Court to
the findings and policy which are an expression of the congressional
hopes, and I shall argue that those findings and policy are not satisfied

by a confinement of the act to legitimate commerce between States.
Says the act:

The denial by employers of the right of employees to organize and the refusal
by employers to aceept the procedure of collective bargaining lead to strikes and
other forms of industrial strife or unrest, which have the intent or the necessary
effect of burdening or obstructing commerce by (a) impairing the efficiency,
safety, or operation of the instrumentalities of commerce; (b) occurring in the
current of commerce; (¢) materially affecting, restraining, or controlling the
flow of raw materials or manufactured or processed goods from or into the channels
of commerce, or the prices of such materials or goods in commerce;

Reaching back of their injection into the channels of commerce and
attempting to reach causes that touch their quantity and their ulti-
mate price.
or (d)—

We get farther and farther away—

pausing diminution of employment and wages in such volume as substantially to
impair or disrupt the market for goods flowing from or into the channels of com-
merce.

Interstate commerce is to be regulated by avoiding a diminution of
employment and wages, which would lessen the purchasing power of
the worker and theoretically at least diminish the ultimate market.
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The inequality of bargaining power between employees who do not possess full
freedom of association or actual liberty of contract, and employers who are or-
ganized in the corporate or other forms of ownership association substantially
burdens and affects the flow of commerce, and tends to aggravate recurrent busi-
ness-depressions, by depressing wage rates and the purchasing power of wage earn-
ers in industry and by preventing the stabilization of competitive wage rates and
working conditions within and between industries.

Experience has proved that protection by law of the right of employees to or-
ganize and bargain collectively safeguards commerce from injury, impairment, or
interruption, and promotes the flow of commerce by removing certain recognized
sources of industrial strife and unrest, by encouraging practices fundamental to
the friendly adjustment of industrial disputes arising out of differences as to wages,
hours, or other working conditions, and by restoring equality of bargaining power
between employers and employees.

1t is hereby declared to be the policy of the United States to eliminate the
causes of certain substantial obstructions to the free flow of commerce and to
mitigate and eliminate these obstructions when they have occurred by encourag-
ing the practice and procedure of collective bargaining and by protecting the
exercise by workers of full freedom of association, self-organization,and designa-
tion of representatives of their own choosing, for the purpose of negotiating the
terms and conditions of their employment or other mutual aid or protection.

That is a recital of purposes and reasons coextensive with the entire
industrial and commercial life of the country, and no regulation, pre-
sumably, which could attain that end could possibly reach these
objectives unless it were all-inclusive. Regulations devoted only to
those employees who could be found to be engaged in the active com-
merce could not preserve the economic level of the country alone or
prevent this alleged injury to the general market and the maintenance
of prices.

Bput the preamble, of course, is not a part of the statute, except as
it Izlmy indicate the atmosphere, if you please, in which it is to be
read.

Now we get to the definitions—

The term “‘employer” includes any person—
there being no limitation on that phrase—

acting in the interest of an employer, directly or indireetly, but shall not include
the United States. or any State or political subdivision thereof, or any person
subject to the Railway Labor Act, as amended from time to time, —

taking out of the scope of the act all of the railroads of the country—

or any labor organization (other than when acting as an employer) or anyone
acting in the capacity of officer or agent of such labor organization. L

The term “employee’” shall include any employee, and shall not be limited to
the employees of a particular employer, unless the aét explicitly states otherwise,
and shall include any individual whose work has ceased as a consequence of, or
in connection with, any current labor dispute or because of any unfair labor
practice, and who has not obtained any other regular and substantially equivalent
employment—

An employee who has been wrongfully discharged remains an
employee under the terms of the act until he has found another job.

And then we get an exclusion which by its very terms shows the
all-meclusive character of the original phrase—
but shall not include any individual employed as an agricultural laborer, or in
the domestic service of any family or person at his home, or any individual
employed by his parent or spouse. :

If it was the ]:Lurporse of this act to include employees all and sundry
why should it

anything that could be remotely called interstate commerce?

ave been necessary to exclude agricultural laborers
and domestic servants, notoriously people who are not engaged in -

R
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The term “commerce’” under section 6 of the definitions— -

means Irade, traffic, commerce, transportation, or communieation among the
%%vi,ral States, or between the District of Columbia or any Territory of the United
ates—

in quite the orthodox form. T make no complaint of that definition
of “‘commerce.”

Section 7, however, we advance from that—
The term “affecting commerce” means in commerce, or burdening or obstructing

commerce or the free flow of commerce, or having led or tending to lead to a labor
dispute burdening or obstructing commerce or the free flow of commerce.

And I postpone comment on that because I want to mention it
later in connection with the power of the Board.

The term “labor dispute’” includes any controversy concerning terms, tenure
or conditions of employment, or concerning the association of representation of
persons in negotiating, fixing, maintaining, changing, or seeking to arrange terms
or conditions of employment, regardless of whether the disputants stand in the
proximatc relation of employer and employee.

It would seem that the disputants may not maintain toward esch
other the relation of employer and employee, yet in some mysterious
fashion the employer and employee who are not concerned in the
identical dispute are to be brought within the compass of the act.

. Now I submit that those definitions can only be read as an all-
inclusive effort to draw the industry of the country within the borders
of the act. .

We come to the definition of rights and wrongs, which are the real
core and center of the act around which the act revolves. All else
might be said to be adjective. This is substance.

SecrioN 7. EIprIO}_rees_ shall have the right to self-organization, to form, join,
or assist labor organizations, to bargain collectively through representatives of
their own choosing, and to engage in concerted activities, for the purpose of
collective bargammg or other mutual aid or protection.

Which I submit is a declaratory section and can confer no new or
substantive right.

SecTion 8. It shall be an unfair labor préctice for an employer—

(1) To interfere with, restrain, or coerce employees in the exercise of the rights
guaranteed in Section 7.

(2) _To dominate or interfere with the formation or administration of any labor
organization or contribute financial or other support to it.

He need not form a company union, he need not dominate a com-
pany union, but he dare not make any contribution to a union of his
employees, no matter how independent it may be.

B Prguided, That subject to rules and regulations made and published by the
oard—

And only subject to such rules—

an employer shall not be prohibited f ittl i i
duringP wc};rking hours witrk)lout loss ofr :gng%rx?;g?g employees to confer with him
He may not contribute to their organization, but he cannot let them
confer with him without loss of time or pay, save subject to such rules
and regulations governing that approach as the National Labor Rela-
tions Board may see fit to prescribe, and I assume that under this if
the employee came to confer with his employer about his working
hours or whatever, the employer would first have to look to the rules

138858—37——35
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and regulations and see whether he was authorized to speak to him,
and if not within the rules, to tell him that he was on his own time and
it would be taken out.

(3) By discrimination in regard to hire or tenure of employment or any term or
condition of employment to encourage or discourage membership in any labor
organization—

That covers, of course, the whole life of the employee. There must

" be no discrimination as to hire or tenure or any condition—no shift of
work, no assignment from one shop to the other, if there is an under-
lying purpose thereby to encourage or discourage membership in any
labor organization,

It confers, as the Circuit Court of Appeals of California has said,
and undertakes to confer, a civil-service status upon every employee
s0 that whenever there is any shift in his relationship toward his
employer, he may assert a coercive purpose and may take his case
before the National Labor Relations Board or its divisions.

Then we come to & proviso—

That nothing in this act, or in the National Industrial Recovery Act, * * *
as amended from time to time, or in any code or agreement approved or prescribed
thereunder, or in any other statute of the United States, shall preclude an employer

from making an agreement with a labor organization (not established, maintained,
or assisted by any action defined in this Act as an unfair labor practice)—

That is, with an outside organization—

to require as a condition of employment membership therein, if such labor organ-
ization is the representative of the employees as provided in section 9 (a), in the
appropriate collective bargaining unit covered by such agreement when made.

He may not discharge his employee because of his membership in
an organization. He may not discriminate against him because of his
membership in a labor organization. But he may make a contract
with the labor organization by virtue of which he will discriminate
against those who are not members of it. ,

In other words, it is an open degclaration, we think, that the purpose
of the act is to make the closed shop universal and compulsory.

(4) To discharge or otherwise discriminate against an employee because he
has filed charges or given testimony under this act.

And:

(58) To refuse to bargain collectively with the representatives of his employees,
subject to the provisions of section 9 (a). )

Those sections against which the order in the present case runs are
sections 1 and 3. The trial examiner of the Board held that there
should also be an order against us under section 5 requiring us to
bargain collectively with the American Newspaper Guild, but the
Board very properly said that there was no such charge made in the
complaint under which the proceedings were originated and it would
postpone that to a later date.

Now, in those effective clauses I called to the Court’s attention,
under the subject I am now discussing, there is no limiting phrase
whatever which confines the employers and employees at which the
act is directed to those who are engaged in the act of interstate com-
merce.

The next section of the act provides for the representatives and
elections:

Representativesi designated or selected for the purposes of collective bar-
gaining by the majority of the emvlovees in a unit avorooriate for such purposes,
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shall be the exclusive representatives of all the employees in such unit for the pur-
poses of collective bargaining in respect to rates of pay, wages, hours of employ-
ment, or other conditions of employment: Provided—

Here is for the unfortunate minority a crumb of comfort—

Provided, That any individual employee or a group of employees shall have the
right at any time to present grievances to their employer.

The minority who do not belong to the unit selected as the exclusive:
agent for bargaining but are to be bound by it nevertheless, either
individually or as a group, are preserved the right of petition—and
nothing more—for under the terms of the act the contract which is
made by the selected majority is binding upon them and upon their
employer as well.

Then we come to—

(b) The Board shsall decide in each case whether * * * the unit appro-
priate for the purposes of collective bargaining—
and I call Your Honors’ attention to the fact that no standard is set
up by which the Board mayexercise that duty of selection; no guide
is offered to them in deciding what is the appropriate unit, whether
it is the factory unit or the trade unit or the craft unit or the plant
unit. The Board is given uncontrolled discretion to name the unit
appropriate, and when the unit has been named a majority of that
unit binds everybody in the plant.

Now we come to section 10 (a): The learned Solicitor General in-
sists that I, in reading the act, as I have just done, and as we read
it in our brief, were entirely too literal about it; that the act bears a
construction more benign than we would give to it; that we must
start with the assumption that Congress did not intend to exceed its
jurisdiction over interstate commerce, and that there are lodged in the
act technical phrases upon which that construction can be based.
Whether that construction would save them in this case is a question
I shall come to in & moment, but as to the all-inclusive character of
the act, it is asserted that the definition defines interstate commerce
in the orthodox terms; that it then passes on to a section in which
they undertake to define “‘affecting commerce’, being careful, how-
ever, in that definitive clause not to mention the words ‘“directly
affecting commerce.”

And finally we come to section 10 (a):

The Board is empowered, as hereinafter provided, to prevent any person from
engaging in any unfair labor practice (listed in section 8) affecting commerce. This
power shall be exclugive, and shall not be affected by any other means of adjust-
ment or prevention that has been or may be established by agrecment, code, law,
or otherwise.

The employer and employee can no longer set up their own arbi-
trary machinery. The power of the Board is to be exclusive. In
that there is the phrase ‘“prevent any person from engaging in any
unfair labor practice affecting commerce’’—not ‘‘directly affecting
commerce’’, not ‘“‘affecting commerce” as that phrase has been defined
by the prior decisions of this Court. And if we want any light on
the subject as to what, in the opinion of the Board, is to be the inter-
pretation of that clause, we only have to turn to their terms. Says
the learned Solicitor General:

That clause imposes upon the Board a duty to inquire in each case whether
the dispute does or does not affect commerce;

i
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that it is left to the Board by what he is pleased to call an ad hoc
application of the statute to determine whether the instant controversy
is within or without the congressional intent. o
But as for producing industries in the country, the decisions of the
Labor Board, which are now available in printed form as a public
document, demonstrate that the only test the Board has ever applied
as to whether any controversy, large or small, affected commerce, was
whether the raw materials of the industry, all or part, were drawn from
without the State, and whether the finished products, in whole or in
part, were shipped without the State after they were finished.
And wherever the Board has found those circumstances to exist it
has declared, as the basis of its jurisdiction, that it had detected a
flow of commerce, and as you rea(i the decisions of the Board you can
only conclude that the word ‘“flow” is to them the grand, omnific word
that disposes of all their doubts and controversies, and wherever they
find any prior or any subsequent movement in interstate commerce
they describe the result as a “flow”’, and they proceed to adjudicate.
The discharge of a few girls in the canvas-glove factory in Brooklyn,
the refusal of & reconditioner of soiled burlap bags to bargain collec-
tively, the statement by a soap maker in California to one of his men
and to men in general that they ought not to “join this damn one-
horse union”, discharge by a manufacturer of woolen underwear in
Richmond of two out of his five cutters—all those things and many
more are held by the Board to have affected the flow of commerce.
I make no complaint of the triviality in many of these cases. If
this law is a law at all, it must apply to the great and the small alike,
and if this theory of interstate commerce can support this sort of
intrusion, then it must be clear that no workman in the United States
in any of its productive industries can be discharged, or even the terms
of his daily labor altered, and the place, without a hearing before the
National Labor Board; and the very magnitude of the probable task
ought to be enough to make men of average humility shrink from its
assumption. . o L
The universality of this act, reading its preamble, reading its effec-
tive clauses, is its very bone and sinew, and it appears so from the
reports of the committees of Congress that had it in their charge.

It seeks—
‘Says the Senate, ,

to prevent unfair labor practices, whether they burden interstate commerce, by
causing strikes or by occurring in the stream of interstate commerce, or by over-
turning the balance of economic forces upon which the full flow of commerce
depends.

As a regulation of commerce we are to penetrate into the economic
life of the country and undertake to preserve the balance of economic
forces upon which the full flow of commerce is said to depend. .

Now, if the act lacks the universality that I assert, a universality
which must be necessarily fatal to it, if it admits the construction
which the learned Solicitor General would put upon it in order to
preserve some part of its efficiency, will that construction, applied to
the instant case, make out of the relations between the Associated
Press and its editorial employees anything that, by the remote stretch
of the human imagination, can be considered commerce between
States?
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I take it that there are some axioms which have settled into the
jurisprudence of this country too firmly for disturbance. I take it
that no man would pretend that the power of Congress is not confined
to interstate commerce and those matters which directly affect it;
that interstate commerce itself is an act performed, as one of the
decisions says, by the labor of man with the help of things, and that
it is only when men are engaged in the act itself or when they are
engaged in activities that directly aflect the performance of that act,
by others, that they come within reach of the Federal power.

And I suppose, contrary to what one sometimes hears, no one will
seriously try to argue in this Court that the right to engage in inter-
state commerce is a privilege and not a natural right. Antedating
the Constitution as it does, 1t is not to be granted or withheld at the
mere will and pleasure of Congress; it is to be protected against
interruption; it is to be guided by rules appropriate to its exercise,
and its abuse is to be prevented by acts which would be injurious to
the public welfare.

But(;l so far, and no further, as I contend, can the congressional power
extend.

What is the pedigree of necessities that they think support the act
so far as the Associated Press is concerned? ’ghey say the Associated
Press is engaged in interstate commerce. This act regulates the
Associated Press. Therefore, this act regulates interstate commerce,
and, if the faint glimmerings of my collegiate logic remain with me,
I think that syllogism has the fallacy of the undistributed middle.

The Associated Press is engaged in the dissemination of news. The
dissemination of news constitutes interstate commerce, News can-
not be disseminated unless it is gathered. News after it is gathered
cannot be used until it has been written. Editorial writers are neces-
sary both to edit and to gather the news, and if no news is gathered
no news can be transmitted. KEditorial writers, being like most
artists, perhaps temperamental, must be content, of a contented
mind, before they can efficiently perform their duties. A contented
mind can only be based upon satisfactory working conditions, hours
and terms of payment. Satisfactory working conditions, hours, and
terms of payment can only be brought abont %y collective bargaining.

Ergo, to force the Associated Press to engage in collective bargaining
is a bona-fide regulation of commerce. And that, I respectfully sub-
mit, is nothin%but a repetition in argumentative form of a nursery
rhyme of The House that Jack Built. You canstretch out therelation
of cause and effect, according to the philosophers, to the very beginning
of time, for I understand their theory is that there has been no inter-
ruption of cause and effect since the water first rolled back from the
land, and probably beyond that we get to the cause. But those are
not the revolution by which the Constitution of the United States can
be interpreted or by which Congress can broaden its power to subjects
that were never committed to it.

I repeat, as I said before, and as I shall perhaps repeat in another
branch of this argument, the Associated Pressis/mot an instrumentality
of commerce. It is not a railroad. And I shall not enter at all into
the scope of the congressional power in regulating the labor relations
between the railroads and their employees. They, it may be said, are
dedicated, by their being and by their consent, to a continuous public
service, and it may be that anything necessary to preserve the con-
tinuity of that service which is the ﬁtw of their nature is within the
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power of the regulatory body. But there is nothing of that sort with
this Associated Press here. It is not a carrier for hire.

. The circuit court of apgeals, deceived by this analogy, said it was an
Interstate system devoted to interstate communication. Admit all of
that, and as I see it, it does not advance the argument for the appli-
cation of the law to the Associated Press and its editorial employees
in the least. They are engaged, these editorial employees—I used the
phrase in the court below that they were engaged in the manufacture
of news, and the double implication of that caused me some embar-
rassment, and therefore I do not use that phrase here—they are
engaged in the produttion of news, in its obtaining, in its formulation,
in 1ts preparation; but as truly a productive enterprise as that of the
roller in the steel mill or the herder of cattle on the western plains or
the agricultural laborer on his farm.

Now, of course, the Government is driven to some very old means
in order to sustain their contention on this subject. We hear again
of the “throat’ cases, Stafford v. Wallace (258 U. S.495), and the rest.
‘We hear of the railroad case, Texas & New Orleans R. Co. v. Brother-
hood of Rarlway Clerks (281 U. S. 548). We hear of the strike cases,
Coronado Coal Co. v. United Mine Workers (268 U. S. 295), and so on.
Your Honors are so familiar with that that a word in differentiation
would indicate our point of view. There is no throat here. There is
no current here. We do not sit like the stockyards, abreast a current
of commerce which other men are trying to conduct, and which by
the Stock Yards Act they were forbidden from interrupting. This 1s
our commerce, and what this law proposes when appled to us, is to
regulate us, not in order that we may be prevented from interrupting
the commerce from other people, but to regulate us, in order that we
may be prevented from interrupting our own business—which is a
horse of a very different color.

The railroad cases stand on their own footing. And I wasinterested
to see the effort made by the learned opponents’ brief to bring the
doctrine of the strike cases to the support of this act. In the strike
cases, as Your Honors have pointed out, there was a clear intent to
interrupt interstate commerce, and interstate commerce was the
object of attack. :

ow here is the reasoning by which this act is supposed to bear on
this situation: ‘‘consequently’”, says my learned friend, “where the
situation in a particular enterprise”’—and this act, if I am right, em-
braces all enterprises—*‘presents a reasonable likelihood”’—no ques-
tion here of certainty or inevitable result—‘“a reasonable likelihood
that a dispute would occur which”’—and we are supposed to imagine a
dispute—‘“would involve an intent’’—this hypothetical dispute would
involve a hypothetical intent to restrain commerce—‘‘to restrain
commerce’’—then the Board can apply the statute to that enterprise.

There is a chain of hypotheses. We must first hypothecate a
reasonable likelihood. We must next imagine a dispute. And third,
as a third hypothesis, mounted upon the other two, must imagine
that those who engage in the dispute would have an intent to restrain
commerce; and then on that hypothesis we take possession of the
enterprise and regulate it.

So much for the interstate-commerce features of the act, which I
lay aside.

F ”:
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The second point is that the statute is a direct violation of the fifth
amendment. .

Justice SuUTHERLAND. What amendment?

Mr. Davis. The fifth amendment. It is so because it is an inva-
sion of freedom of contract between an employer and an employee
who are engaged in a wholly private occupation. And as to which
invasion no emergency exists or is so much as alleged. '

It is a sweeping undertaking to regulate the nght of men to sell
their labor, and the right of men to buy it.

We understood that under Adair v. United States (208 U. S. 161),
Coppage v. Kansas (236 U. S. 1), and Wolff Packing Co. v. Court of
Industrial Relations(262 U. S. 522), the power of the legislature to
compel continuity on a business can only arise where the obligation
to continue service by the owner and his employees is direct and is
assumed when the business is entered upon. That is the criterion.
And that in normal relations between employer and employee no
Government, the fifth amendment standing, can undertake to step in
and make contracts in their name.

We assert that the act is bad under the fifth amendment not onli
because it imposes this compulsory collective bargaining from whic
all permissive features have been removed, not only because of its
scope, but because of the methods to which resort is had. )

ISOW the learned Solicitor General says that question is not in this
case; that we are not concerned with the compulsory bargaining which
the act undertakes to make, because that hand has not yet been laid
upon us; that we are only entitled to concern ourselves with the
discharge of this particular employee and the effort for his reinstate-
ment.

To which our answer is, first, that the act is an entirety; that it is
impossible to read the act and hold that it is susceptible of any
separation; that the whole object and purpose of the act, the declared
object and purpose, fall unless compulsory collective bargaining is the
end and aim; that, moreover, in the order which the Board entered
against us requiring us to reinstate this employee they also required
us to abstain from restraining, interfering, or coercing him in his
right to bargain collectively, as declared by section 7 of the act.

I shall skimp this part of my argument partly in deference to the
learned Solicitor General’s assertion that I am quite outside the
latitude of facts, and partly because this case is to be followed by
others where I know learned counsel will develop this subject at
greater length.

But let me indicate what are the specific points on which we think

these provisions of the act are arbitrary and unreasonable.
- First is that the employer, and the employer alone, is reached by
this mandate. It is only the employer who is compellable to bargain.
No such mandate is laid upon his employees or upon any association
or union they may choose to form. On the contrary, not even is the
duty of observance, after a bargaining has been had, laid upon the
eltlnployees, for the thirteenth section of the act specifically provides
that— :

Nothing in this act shall be construed so as to interfere with or impede or dimin-
ish in any way the right to strike.

A collectively bargaining employee may refuse to collectively
bargain. The collectively bargaining employee, after he has collec-
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tively bargained, has lost none of his right. He is given the collective
right to strike whenever and wherever he sees f%; He arbitrarily
says that he is subject to the majority rule. After a unit has once
been chosen the vote of the majority of that unit makes them the
exclusive bargaining agent.

Now, that is sought to be defended on the ground that that is
democracy; that the system of majority rule is one which in this
country, under our democratic institutions, we have become thor-
oughly accustomed to, and for which there is no substitute, and there-
fore, suy the proponents of this act, it is quite formal and proper to
write into the act the majority shall control for all.

But the analogy, if the Court please, is utterly lacking in foundation.
Majority rule prevails under democracy in matters of government
solely because no other organ has been found by which a demoecracy
may express its will. There is no other method under a democracy
by which the officers of the Government may be peacefully chosen,
except by an acquiescence in the will of the majority. Itis an integral
part of democratic government ex necessitate, but there is no reason
that because of that it is ex necessitate a part of the dealings of the
individual men, with their individual rights of person and of property.
There is no reason, because a man is compelled by the very existence
and form of his government, to yield to the majority, why he should
be compelled against his will to appoint some other agent to dispose
of his own individual rights. When a law undertakes to deprive a
majority, large or small it matters little, of their right against their
vill, and their own labor, and their own terms, and their own condi-
tions, the fifth amendment is clearly invaded.

And it is not, may I say, a thing of which the employer cannot
complain. Because, of course, to deny the minority the right to deal
with the employer is to deny to the employer the right to deal with
the minority. There is a reciprocal relation, and it is as much the
invasion of one as it is the invasion of the other.

I have referred to the closed union shop. I have referred to this
arbitrary selection of bargaining units. I have referred to the out-
lawing of company unions, and I pass that whole subject to go on to
what seems to me perhaps the most important subject I have to
present to this Court.

I assert this act, as applied to the Associated Press, is a direct,
palpable, undisguised attack upon the freedom of the press.

Now, let me remind Your Honors of the nature and character of
the parties involved in this controversy. The Associated Press, it is
true, publishes no newspaper; but, as the Government has been at
great pains in their brief to demonstrate, it is the largest of the news-
gathering agencies of the country, and its activities are Nation-wide.
It supplies, under contract with its members, a very large part of the
news they furnish the reading public of America, and under contract
which requires them, if they take it at all, to take it as the Associated
Press gives it, and so much as they publish to publish in that form,
with credit to the Associated Press. ,

The Labor Board was at pains to admit copies of newspapers here,
there, and elsewhere, showing how many columns of their news bore
the credit line of the, Associated Press. That was in support of the
argument that a suspension of news in the Associated Press office
would cut off the newspaper, for which, may I say in passing, there
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is a lack of factual basis. Desperate effort was made to get the
manager of the Associated Press to admit that if the employees
stopped in the New York office where Watson was employed, that
wouﬁl tie up the system, and he quietly declined to agree to that.

The Associated Press in the news columns is as integral a part of the
press of the United States as the Washington Post or the New York
Times. Indeed, without derogating from any individual publication,
it may be said to be far more important than any one of them. There
is no agency in this country that surpasses—I question greatly if there
is any paper or agency in this country that equals—it in its furnishing
of the information to the American public.

Who is Watson? Watson was not a mechanical employee. He was
not a telegrapher whose only function is to send over the wires what
is given him. He was not a man to whom manuscript was sent, and
he had nothing but a mechanical function in connection with it. He
was the writcr, the reporter, the rewriter, the composer of headlines.
As he himself said, he wrote the ‘“leads.” As I understand that news-
paper phrase, it means the opening paragraphs of a story where they
are supposed to give you the whole gist of it for tired businessmen in
a few sentences. And I think somebody—I won't risk the name,
because I would probably be wrong—but some epigrammatist says
“If I may write the songs of a nation, I care not who makes its laws.”
And I think it might be said in the newspaper world that “If I write
the news of the nation, I care not who writes its editorials.”” And
I think we might pass on from that still further and say, “If T may
write the headlines and the leads of the news, 1 care not who writes
the rest of the two-column story.”

That is the business in which Watson was engaged. Now it is pro-
posed to say to the Associated Press, ‘“You cannot put somebody else
in that chair. You must take Watson and Watson’s work and Watson’s
selection, broadcast that over your channels of communication
throughout the United States.”

Is that an invasion of the freedom of the press, or is it not? What
is the freedom of the press? Why, the learned Solicitor General says
in his brief a newspaper publisher does not have a special immunity
from the application of general legislation, nor a special privilege to
destroy the recognized rights and liberties of others. And of course
he does not, and who would so contend. But he does have a right to
live under the law, and the law, the supreme law, is that the press
shall be free—not partially free—not free with discretion in this or
that public officer—but free—not only free from advance censorship
which says what shall be published or how much, but, broader than
that, that it shall have the right to formulate, to disseminate, the
news of the day to the people of the United States, so long as it does
not invade the laws of libel or incite to some form of crime.

And nothing less than that can be guaranteed by the freedom of the
press—not as a privilege to the newspaper only, not that he may stand
& class apart above his fellows, but, as Your Honors have said, if we
fetter the press, we fetter ourselves, and in order that democratic
government ay be fed with the only thing which can keep it alive
the Constitution forbids the invasion of this field.

Now, I need say no more in defense of that doctrine. What about
its application? They say that our only complaint of any invasion
is that Watson would be biased as a labor-union man in the news he
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might collect, and therefore we rely solely on bias. As the brief of
the amicus curiae states, we are reduced to the status of asserting
that a labor-union man would be more biased than a nonunion man,
and of course that has nothing to do with it in matter of principle.

It is not that he may be more biased, not that he may be less biased,
but it is that those who publish and print the news must have the right
to_choose the people by whom the news is to be written before it is
printed. For you cannot divorce in this field the author from his
product. You cannot have Dickens’ novels without Dickens, and,
although that lies in the field of creative fiction, when it comes to a
report of fact you cannot have Macaulay’s novels without Macaulay.
What is written is the news, and the man who writes it is utterly in-
separable from it. Two men may go and witness the same state of
facts ocularly, and they write their stories. One story may be live
and vibrant and appealing to the public imagination, or, if you choose,
it may be slanted and colored so as to distort the facts: and another
man who sees exactly the same thing will write something entirely
different.

Can the newspaper be free if it is not able to choose between those
authors? Suppose one of our dictator neighbors in Europe should
say—and I have no doubt it has been said—to the press of Germany
or of Italy or of Russia or what you will—to the newspaper publisher,
“You shall not dismiss this man because he is a member of the Naz
or the Fascist or the Communist Party. Of course, you may do other-
wise, dismiss him for any other reason, but you cannot dismiss him
for that reason.” Is it conceivable that that would leave the press
free? Isit conceivable that that would not be an invasion of the news-
paper proprietor’s rights, if he had any? Indeed, what more effective
engine could dictatorial power take than to name the men who shall
furnish the food of facts upon which the public must feed?

Another illustration: Tﬁe fifth amendment forbids the establish-
ment of g religion or any law prohibiting the free exercise thereof. If
some legislative body were to enact that no congregation—or if it had
chosen under its church polity to set up an administrative, ecclesias-
tical agency for the purpose—that no minister should be dismissed
from his congregation because, forsooth, he had joined the Ministerial
Guild. Would that prohibit the free exercise of religion? Would it

~diminish the right of free exercise if the congregation who is to sit
under the ministration of this minister were robbed of the right to
select in any respect the minister they chose to take? Could it be
disguised that that was an effort to prohibit the free exercise of religion,
the thing which the Constitution puts not within the qualified reach of
Congress but absolutely beyond their approach?

“Now”, said the court of appeals——ancf I am sorry to say they gave
this branch of the subject very short shrift—in fact, I am not sure they
mentioned it—*The act”, says the court of appeals, “does not hamper
the legitimate right of the employer who may discharge his employees
for inefficiency or any other cause agreeable to him, provided he does
not use the power of discharge as a weapon for interfering with the
right of employees to organize and bargain collectively. The employer
retains full control to bargain with his employees over the wage he shall
pay and the working conditions he shall furnish, and he remains”, in

the conception of the court, “the master of the operation of his
business.”
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How can one remain the master of the operation of his business if
his right to hire and discharge is qualified in any way whatever other
than %\y his own voluntary contract for employment at a term? How
can & newspaper remain the master of its business if the right to select
those who compose its editorial page—and even more important, as I
understood, from the standpoint of the effect upon the public at large,
those who shall compose its newspaper columns are no longer within
its choice. A man who is publishing a labor journal has a perfect
right to doit. He has a right to make his labor journal just as partisan
in the interest of labor as he chooses, and if he is wrong about it our
American theory of the truth must ultimately prevail. Shall we say
that, without impairing his freedom, “You shall not discharge any
editorial or news writer or reporter simply because he refuses to join
a labor union, simply because he is entirely out of sympathy with the
cause you are frying to promote? You can discharge him for any
other reason—the color of his eyes, if you please, but you cannot dis-
charge him for that.” Would or would not that invade the freedom of
the man who is publishing that journal?

Why, put it in a sentence, if the Court please: that the author in this

Aﬁeld, the maker, and the thing made, the author and the product, are

one and inse¢parable. No law, no sophistry can divide them, and if
you restrict the right to choose the one you have inevitably restricted
the right to choose the other. .

I submit that whatever may be said about this act, whether it is
as fatally inclusive as I contend, whether there is a field where its
operation may lawfully be effected, if there is one field under the
Constitution of the United States that escapes congressional intrusion,
that field is the freedom of the press, which the order entered here
clearly and directly invades.

ORAL ARGUMENT ON BEHALF OF RESPONDENT

Mr. Wyzanskr. May it please the Court, in the course of my
argument I shall begin with an exposition of the statute to deal at
once with the question whether the act is fatally defective, as the
petitioner has said, on the ground that it is universally applicable.
After that I shall consider whether the Associated Press comes within
the terms of the act in connection with its editorial employees in the
New York office. And then I shall pass on to consider the first main
constitutional question; that is, whether the regulation here applied
is a reasonable regulation of commerce. And lastly, I shall discuss
the point whether, from the commerce angle, the statute is separable.
My associate, Mr. Fahy, will take up the question whether the act
as here applied violates the fifth amendment, the seventh amendment,
or the first amendment.

I turn at once to the statute, and I shall be brief in discussing it,
for Mr. Davis has read most of its provisions to you. At the outset
is the first section to which Mr. Davis has referred as a preamble,
but it is entitled ‘Findings and Policy.” He has read to you the four
paragm]fhs which constitute that section. I shall not go over them
in detail, but shall point out that they discuss one situation in two
very different aspects. The situation is the refusal on the part of
employers to bargain collectively with their workers and the refusal
to allow their workers the right of self-organization. From that one
situation it is said that two consequences follow.
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The first is that the refusal promotes industrial strife which burdens
and obstructs commerce. The second evil which is said to follow is &
demoralization of wage rates on account of inequalities of bargaining,
and that that demoralization aggravates depressions and the like.

Now, the first evil upon which the power of Congress is based—that
is the constitutional foundation for the act. It is only insofar as
industrial strife burdens or obstructs commerce that this act by its
terms is or was intended to be applicable.

"The second evil, the demoralization of the wage structure, may have
something to do with the reasonableness of the regulation, but it is not
the foundation of or the source of congressional power. In view of the
rulings in Schechter Corp. v. United States (295 U. S. 495) and Carter v.
Carter Coal Co. (298 U. S. 238), we make no contention here that the
demoralization of a wage structure has anything to do with the source
or foundation of congressional power. .

The second section contains a number of definitions, one of which
I will return to later. Then follows section 3, which sets up the
National Labor Relations Board, consisting of three persons appointed
by the President and confirmed by the Senate.

Sections 4, 5, and 6 relate to the internal mechanism of the Board.
None of those sections is here involved. They merely relate to the
work of the Board, the administrative work of the executive board.

I shall return to sections 7, 8, and 9 shortly, but I turn to section 10,
which in our opinion is the erux and heart of the statute. Section
10 (a) provides that—

The Board is empowered, as hereinafter provided, to prevent any person from
engaging in any unfair labor practice (listed in section 88 affecting commerce.

Now, there are two critical phrases in that sentence. First, it must
be an unfair labor practice listed in section 8, and second, the practice
must be affecting commerce. I shall deal with each of them in turn.
Mr. Davis has read to you the five unfair labor practices listed in
section 8. Cnly practice 1 and practice 3 are here involved, and they
are the only ones which at this moment I will stop to discuss.

The first one makes it an unfair practice for an employer to inter-
fere with, coerce, or restrain his employees in the rights guaranteed
in section 7; and section 7 provides that employees shaﬁuhave the
right to self-organization, to form, join, or assist labor organizations
to bargain collectively through representatives of their own choosing,
and to engage in concerted activities for the purpose of collective
bargaining, or other mutual aid or protection. That is tied in, as I
say, to the first unfair labor practice.

The third unfair labor practice which is also involved in the case
at bar makes it an unfair labor practice for an employer by discrim-
ination in regard to hire or tenure of employment or any term or con-
dition of employment to encourage or discourage membership in any
labor organivation.

To that third unfair labor practice is attached a proviso to which
petitioner has referred and to which I shall very briefly advert. The
petitioner has said the proviso is intended to set up the closed shop.
Mr. Fahy will deal with that point at greater length, but I merely
want to point out that the proviso has no such effect. The proviso
merely states that no Federal statute other than the Railway Labor
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Act shall be considered to curtail the power of the employer to enter
into a closed-shop contract. In other words, it leaves the law, the
local law, just as it was always. If a State statute or State judicial
decision outlaws the closed shop, this statute does not legalize it,
and if an employer does not choose to have a closed shop there is
nothing in this act which by any possibility can compel him to have
a closed shop. ]

Now, I have described the first of the two limitations in that critical
sentence in section 10 (a); that is, that the Board is empowered to
prevent certain unfair labor practices, that is, those which are enu-
merated in the statute. It has no general power to prevent unfair
labor practices of any kind.

I come to the second limitation, and this limitation is, in the highest
sense of the word, a jurisdictional limitation upon the Board and a
limitation upon the scope of the statute. The practice may be pro-
hibited only when it is “affecting commerce.”” Now the term “affect-
ing commerce’”’ is defined in section 2, seventh, and it is defined as
follows:

The term “‘affecting commerce’’ means in commerce, or burdening or obstructing
commerce or the free flow of commerce, or having led or tending to lead to a labor
dispute burdening or obstructing commerce or the free low of commerce.

That language, about which I shall have a great deal more to say
tomorrow, 1s language taken from the decisions of this Court. In
our opinion there can be no doubt whatsoever that the language
restricts the Board and the statute to the constitutional sphere of
Congress. Now, there may be a difference of opinion as t0 how broad
that language is, but there can be no question at all that the language
restricts the Board and the act to situations which this Court has
already said are within the power of Congress. '

In addition to section 10 (a) and the allied sections to which I have
already referred, there are certain miscellaneous sections in the statute,
such as section 9, which provides that when a question affecting com-
merce arises with respect to representation of emplovees the Board
shall have jurisdiction; and then section 11, which provides for the use
of the subpena power in connection with section 9 and section 10; and
section 12, which imposes a criminal penalty upon persons who
physically resist agents of the Board.

But the heart of the statute is section 10 (a), and when the Board,
acting under that section, finds that a person has violated it, it issues a
cease-and-desist order or requires the person to take affirmative action.
Such an order carries no penalties and is not self-enforcing. Exactly
like an order of the Federal Trade Commission, it may be taken by
the administrative agency to the circuit court of appeals for enforce-
ment, or an aggrieved party who objects to the order may take it to the
circuit court of appeals to have it set aside.

The general nature of the statute being clear, I come to the question
whether this petitioner in this case was within the terms of the statute.
The nature of the enterprise of the Associated Press has been thor-
oughly dealt with by the petitioner in his argument. At the same time
I wish to cover some of the ground again, in order to emphasize a few
points which were not stressed in the petitioner’s argument.
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The Associated Press is, of course, the largest of the news-gathering
agencies in the world. It has some 1,300 members, and it operates
through various offices in different parts of the country and abroad.
Its main office is in New York City. It has important divisional
centers in Kansas City, in San Francisco, in Chicago, and Atlanta. It
has, in addition, an office here in Washington, and 1t has a bureau in
various capitals throughout this country and the world at large.

This might be a convenient place to stop.

The CuiEF JusTicE. We will hear you further tomorrow.

(Accordingly, at 4:30 p. m., an adjournment was taken until 12 m.
of the following day, Wednesday, Feb. 10, 1937.)
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The CuieF JusTicE. Proceed with the cause on argument, no. 365,
the Associated Press against National Labor Relations Board.

ORAL ARGUMENT ON BEHALF OF RESPONDENT-—Resumed

Mr. Wyzanskr. May it please the Court, when Your Honors rose
yesterday I had finished the preliminary exposition of the statute

and pointed out that it only applied in those cases where the practice

either occurred in commerce or had led or tended to lead to a labor
dispute which burdened or obstructed commerce, and I had started
to discuss the facts in this case in order to show whether or not they
came within the terms of the statute.

In general, the workings of the Associated Press have been ade-

uately described by the petitioner, but I want to go in some greater
getail into the methods employed in the New York office where these
unfair labor practices were found to have occurred.

All forms of communication are used by the Associated Press—
telephone, telegraph, mail, and messenger service, but the most com-
mon form of communication is by what are colloquially referred to
as “leased wires’’, that is, trunk wires which various tefegmph com-
panies contract to allow the Associated Press to use. These trunk
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wires are depicted on a map which is embodied in our brief at page
32, and stretch throughout the country. In addition to the main
trunk wires, there are various subsidiary regional wires. The wires
are not operated by the Associated Press Co., but to them are at-
tached teletype machines. In many cases these teletype machines
are owned by the Associated Press, and in all cases they are operated
by “punchers’” who may be called telegraph operators, if you please—
punchers who are employees of the Associated Press and in its traffic
deg‘a.rtment. ‘

he way news is received in the Associated Press office in New
York varies. Sometimes it comes over the teletype machine. Some-
times it comes by tclephone, as the record at page 189 shows very
clearly. When it comes by telephone the rewrite employee is assigned
to go to the telephone, take the message over the telephone, and take
it down. In the case of a message which comes in by teletype it is
taken by the traffic department and ultimately finds its way to the
rewrite employee. . When the rewrite employee gets the dispatch he
edits it so much as may be necessary. Often this process of editing
is very brief. As the petitioner’s counsel himself has told us, in an
important case the matter may be handled in between 8 and 20
minutes. It may be handled in even less time than that in very
exceptional cases.

When the rewrite employee has finished his work he takes it to
the supervising editor, who has an executive desk in the Associated
Press office, and from there, after such correction as the supervising
editor may choose to give, it is passed on to the filing editor.

A filing editor stands in charge of each of these trunk lines which
moves out of the city of New York. I don’t mean to say that he
operates the teletype machine, because he does not, but he deter-
mines which of the news that is given to him shall go over that line.
His duties are well described at page 119 of the record, and it is
shown that from the thousands and thousands of words which he
is given every day he determines which part shall go over the line in
order to make a balanced report for the particular line which he is

It is in this setting that the editorial employees work and that

Morris Watson, the employee whose discharge gave rise to this pro-
ceeding, was working. He at one time was a filing editor, but at the
time of his discharge he was a rewrite editor.

I am not going into any great detail on the question as to whether
or not his discharge was an unfair labor practice. At the bar yesterday
counsel for the petitioner admitted that that question was not here.
The question is not specified as error in the petition. Moreover, the
findings of both lower tribunals are that the discharge was an unfair
labor practice. And, in view of a well-settled rule i this Court, I
am gomng to assume that there is no need to go through that evidence.
Moreover, it is briefly summarized in our brief at pages 26 and 27 in
the footnote. -

I am going to devote my attention so far as the facts are concerned
to the question whether this company’s principal business is intex-
state commerce and whether its relations with its editorial employees
affect interstate commerce.

There cén be no question that not merely the transmission of news
but the person whose news is transmitted is in interstate commerce.
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From the time of Gibbons and Ogden to the present time it has been
well settled that not merely the facilities of communication but the
enterprises engaged in interstate communication are in interstate
commerce. A well-known case is International Textbook Co..v. Pigg
(217 U. 8. 91), and a more recent expression from this Court is In
Figher's Blend Station v. Tax Commission (297 U. S. 650), where there
is a dictum by this Court at page 654 that a person who speaks over
a long-distance telephone or over a radio is engaged in commerce
quite as much as the facility itself.

The petitioner has suggested that for various reasons this par-
ticular company, though engaged in interstate commerce and engaged
in two aspects, both in communicating and in operating—so far as the’
teletype machines are concerned—an instrumentality of commerce,
although it is in both those aspects engaged in commerce, it is not
subject tq .the regulatory power of Congress. Several reasons are
advanced.’

First, it is said that this company is not engaged in business for a
profit. Second, it is said it does not hold itself out to serve the public.
And third, it is said that it is engaged solely in commerce with itself.

Now, I submit that none of these three arguments is tenable. It
has been long settled, since Caminetti v. United States (242 U. S. 470),
that it is of no consequence so far as the regulation of commerce goes
whether the person engaged in it is operating with or without a pecuni-
ary motive. And, moreover, if it were necessary to show a pecuniary
motive it would be easy to do so on the facts in the case at bar, 'for the
Associated Press not only in its incidental contracts, as for example
with the Canadian Press and with the Keystone View Co., operates for
a profit, but its whole enterprise is for the benefit of newspapers which
operate at a profit, and, as this Court recognized in the 248 United
States Reports, International News Association against Associated
Press, the members operate at a profit, and presumably the money
which they contribute to the Associated Press they recoup out of the
profits of their own enterprise.

The second distinction which is attempted to be made is that this
enterprise does not hold itself out to serve the public, and hence is
not subject to regulation under the commerce clause.

A sufficient answer to that contention is supplied by the case of
United States v. Brooklyn Euastern District Terminal (249 U. S. 296),
where the question was whether the Federal hours of service law could
be applied to a terminal which did not hold itself out to serve the:
public generally but which had special contracts with 10 interstate
carriers and with sundry steamship lines. This Court held that the
Federal hours of service law could be applied to that company, and it
indicated its approval of lower-court decisions holding that the Federal
safety appliance act could be applied to carriers which were not
holding themselves out to serve the public. ‘

Moreover, it is very doubtful whether, even if there were any
doctrine such as that for which the petitioner contends, the petitioner
would be within it; for, though it does not hold itself out directly to
sergrl? the public, it does serve its members, who in turn serve the’

ublic.

P Incidentally, it is to be remembered that the Associated Press
communicates not only with itself but with its members, and the

138858—37——8



78 ARGUMENTS IN CASES ARISING UNDER LABOR ACTS

dealings between the corporation and its shareholders are not to be
regarded as desalings by the corporation with itself.

Moreover, there are a number of cases which hold that, even where
a person is engaged solely in dealing with himself, he is within the
scope of the regulatory power of Congress under the commerce clause.
A good example is furnished by United States v. Simpson (252 U. S.
465), where an individual carrying for his own purposes, for his own
consumption, in his own automobile, intoxicating liquor, was held to
be within the scope of the regulatory power of Congress.

Moreover, there are the well-known Pipe Line Cases (234 U. S. 548),
in which the petitioner’s counsel, when he was the learned Solicitor
General, made the point that there could be no question at all that a
person engaged in transporting his own goods in interstate commerce
was subject to the regulatory power of Congress, and this Court agreed
with his contention advanced in that case.

It being clear that the petitioner’s principal business is interstate
commerce, I come to the question whether the petitioner’s editorial
employees in New York are within the scope of the act.

As 1 have pointed out, these employees sometimes receive directly
over the telephone the news as it comes in. If Your Honors will turn
to page 189 of the record you will see that this very employee received
over the long-distance telephone from New Jersey at various times
messages in interstate commerce. He was clearly in interstate com-
merce at that time. Also he was at various times a filing editor, and,
although the petitioner’s counsel has compared these editorial em-
ployees to persons who work in a steel mill or persons who work in a
textile mill, T think the analogy is not sound. If = filing editor is not
sui generis, he resembles more closely the man who dispatches freight
and determines how much baggage shall go on a train, rather than
resembling a factory worker, for is duty, as the record plainly shows
at page 119, is to 1;feternnine how much shall go over the line and to
keep the line balanced, which is very closely analogous to the work
which the train dispatcher or baggage dispatcher performs.

Not only are these employees often themselves in commerce, but
they are constantly about commerce. If they were to cease their
work there could be no question at all that there would be an instanta-
neous dam to the flow of business, as the lower court phrased it. It
seems to us clear that there can be no question that these employees
with respect to this company are much closer to commerce than the
stenographers, janitors, and filing clerks, who were held in the Texas
and New Orleans case to be within the scope of the commerce power.

But even if these employees are not regarded as themselves in or
about commerce, we submit that they stand at the heart, or at the
very nerve center, of a well-defined stream or flow of commerce.

Petitioner’s counsel has suggested that the flow of commerce
theor{ does not apply, for a number of different reasons, to which I
shall briefly advert.

TFirst of all, it has been suggested, perhaps not very directly, that the
flow, if it exists, stops at the teletype machine. There is & decision in
this Court to the contrary. In Western Union Telegraph Co. v.
Foster (247 U. S. 105), it was determined that ticker symbols, which
at that time were sent by Morse code, did not cease to be in the flow
of commerce while they were being translated from ticker symbols
into the English language, and that the flow continued. Hence we
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say that the flow does not stop here at the teletype machine but
continues.

_ It has been suggested also that the flow stops because there is a
likelihood or a possibility that during this process the filing editor
will kill the news—by a “kill-hook” which the petitioner's counsel
referred to as a ‘lethal instrument operating in a mortuary fashion”.
If there were anything in the doctrine of lethal instruments of a
mortuary character, Stafford v. Wallace called for its application, for
there little pigs were slaughtered by butchers’ knives and turned into
sm;sages, and nonetheless this. Court held the flow of commerce did
not stop.

It also has been sufgested by the petitioner that the flow of com-
merce does not include a case in which a man’s own goods are being
carried; that the flow of commerce applies only where somebody
else’s goods are passing through some public market.

In the case of Federal Trade Commission v. Beech-Nut Packing Co.
(257 U. S. 441), that very contention was made, and this Court at
pa%; 453 applied the flow of commerce analogy to the case of a man
gelling his own goods, trade-marked goods.

Finally, it is suggested that the flow of commerce theory applies
only where goods or services or information pass through a single focal
point, and so does not apply to this “broken down, decentralized
system.” That is, the petitioner says that the flow of commerce
doctrine cannot properly be applied, because there is no single focal
point through which everything passes.

But this Court well knows that the Packers and Stockyards Act has
been applied not merely at Chicago but at St. Joe and Kansas City,
and would be applied at any other market, whether located in Chicago
or some other focal point.

It being our contention that the petitioner, with respect to its edi-
torial employee, is within the terms of the statute, I turn to the first
major constitutional inquiry: Is the statute as here applied a reasonable
reg;latlon of commerce? .

our Honors will recall that there is involved in this case only the
first and third of the unfair labor practices. Those unfair labor prac-
tices are intended, if I may refer to them in summary fashion, to pro-
tect freedom of association and freedom of representation. They do
not go beyond that. They are not intended to fix wages, hours, or
other substantive working conditions. It may be true, and it is
certainly the hope of Congress, that people once allowed freedom of
association and freedom of representation will be able to agree upon
wages, hours, and working conditions voluntarily and apart from any
congress&onal’ or legislative edict; but the statute itself does not fix
substantive working conditions.

In considering whether or not this regulation reasonably relates to
commerce I shall advance three propositions: ‘

First, that history, expert judgment, and common experience teach
us that many labor disputes will be avoided if freedom of associstion
and freedom of representation are allowed.

My second proposition will be that freedom of association and
freedom of organization and representation have been recognized as
2 matter of law as having a reasonable relation to commerce; where,
ag here, the parties are engaged in commerce.
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And my third proposition will be that what is a reasonable regulation
of commerce does not cease to be reasonable because it does not cover
all the conceivable causes of industrial strife.

Now, as to the first proposition, the question of history, expert
judgment, and common experience: It has long been recognized that
one of the most important causes of labor disputes in this country is
the denial by employers to employees of the right to organize and to
adopt the procedure of collective bargaining. Several dramatic
instances are stated in our brief. I shall refer to only two of them.

In 1918 the telegraph employees were denied by one of the principal
telegraph lines of this country the right freely to associate and freely
to select their own representatives. The situation was so serious that
in April 1918 the President, acting under his wartime powers, found
it necessary to take over the communication systems of this country.

Moreover, the most famous—or perhaps notorious—dispute 1n
the history of this country, the dispute which culminated in the
Debs case (158 U. 8. 564), the Pullman dispute, was caused by the dis-
charge of five employees who came to see the management with respect
to grievances and merely asked the privilege of being heard.

More important than these dramatic Instances is the evidence
furnished by statistics. If Your Honors will turn to the last page of
the brief, page 144, you will see that in the last two decades between
20 and 50 percent of all of the labor disputes in this country have been
caused by these organization difficulties, and what is true of the coun-
try generally is particularly true of the comumerce in news, as is shown
by this record at page 342.

Although this difficulty in labor relations has long been recognized,
there have been relatively few steps taken with respect to it. The
most important, of course, is the Railway Labor Act which has been
described fully at the bar of this Court in the last 2 days. I am not
going to go over all the railway acts from 1888 to the 1934 amend-
ments to the Railway Labor Act. 1t will be sufficient for me to remind
you of what was said at the bar of this Court yesterday and the day
before, that under the procedure set up under the Railway Labor Act
there was not in the fiscal year 1935 a single strike on the railroads of
this country, and in the year 1936 the only strike involved less than 30
people. That is not because the railroads were immune from the
general economic difficulties- which existed throughout the country
and throughout commerce. If Your Honors will turn to page 58 of our
brief you will find that at the very time when peace was existing on the
railroads of this country there was a succession of strikes in maritime
and other forms of transportation. ~

The application of the principles of freedom of organization, free-
dom of association, freedom of representation, has been consistently
rec%xilmended by every commission of inquiry which has considered the
problem.

-In 1898 -a commission appointed by Congress recommended that
those rights should be preserved. After 1898 there were several com-’
missions dealing with special subjects, anthracite and steel. In 1912
another general commission was set up by Congress; again Congress
recommended that freedom of association and freedom of representa-
tion be protected.

More recently, in 1934, a Federal commission of inquiry headed by
Governor Winant has recommended the same course, and a special
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report prepared by experts engaged by the Commonwealth Fund have
come to the same conclusion. . . )

These principles have been and can be applied outside of the railroad
industry. Your Honors will recall that during the period of the war
the National War Labor Board, acting under the co-chairmanship
of Chief Justice, then Mr. Taft, and Frank P. Walsh, applied these
principles. )

More recently, in 1933 and 1935, these principles were applied by
the National Labor Board under the chairmanship of Senator Wagner
and including in its membership people such as Walter Teagle, Pierre
du Pont, Louis Kirstein, and 8erard Swope, as well as varlous other .
industrial and labor leaders.

But it is said that these principles, though reasonable, bear no
reasonable relation to commerce. We answer that the decisions in this
Court are to the contrary, and we point specifically to a case not yet
7 years old, Texas & New Orleans R. Co. v. Brotherhood of Railway
Clerks (281 U. S. 548). ) L

Now, it has sometimes been said that this case may be distinguished
because freedom of association and freedom of representation were
there protected in order that the arbitration might be carried on. The
opinion of this Court does not rest on so narrow a basis. The opinion
points out at page 570 that the object of the act is to facilitate the
amicable settlement -of disputes which threaten the service of the
necessary agencies of interstate transportation. .

There are several ways of amicable adjustment, not only in general
but in the Railway Labor Act. There is not merely arbitration.
There is mediation, There is collective bargaining. There is the
mere elimination of discriminatory practices. )

This Court apparently was aware that there was more than arbi-
tration in the act, for at page 567 it referred to ‘‘amicable adjustments
and voluntary arbitration”, and at page 570 it referred at various
times to-the purpose of the act with respect to ‘negotiation.”

Moreover, in a passage on page 570 it is also pointed out that for a
long time employees have had the right to self organization and to
collective bargaining, and it is said in the opinion of the Court that
Congress was not required to ignore that right but might safeguard
it. Hence this Court recognized that freedom of association and
freedom of representation had a bearing on other things than mere
arbitration. : .

It has also sometimes been suggested that the Tewas & New
Orleans case rested on the narrow ground that there was an actual
dispute. In fact, there was no actual dispute. An examination of
the record makes that clear. And an examination of the opinion of
this Court makes it clear that your Honors were talking about threat-
ened disputes no less than about actual disputes.

But the petitioner says, regardless of what the Tevas & New
Orleans case holds, the principle there applied may not be applied
to an enterprise which does not hold itself out to serve the public and
to an enterprise which is not engaged in the functions of an instru-
mentality of commerce. .

We submit that the question whether or not the enterprise serves
the public is entirely irrelevant. That is shown by the Brooklyn
Terminal case, to which I have already referred, in which the hours of
service act was applied on the theory, as this Court pointed out, that
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the evil is the same whether the commerce be the commerce of the
general public or the commerce of a few enterprises or the commerce
of a single company.

The second point, that the Railway Labor Act and the principles
therein embodied cannot be applied unless the enterprise is an instru-
mentality of commerce, is to ignore the reasoning which, from the
time of Gibbons v. Ogden (9 Wheat. 1) to the present time, has been
followed by this Court in subjecting instrumentalities of commerce to
the power of Congress. : :

The reasoning of this Court has been, we submit, as follows: Con-
gress has the power to prevent commerce from interruptions. An
mterruption of an instrumentality of commerce would interrupt com-
merce. Hence Congress has the power to protect the instrumentalities
of commerce from being interrupted.

The power which existed in the Texas & New Orleans case is derived

om a power to regulate commerce generally, as well as the instrumen-

talities of commerce, and there is no logical or other support for the -

position advocated i)y the petitioner that what bears a reasonable
relation to instrumentalities of commerce does not bear a reasonable
relation to commerce itself. I am not talking, of course, about the
questions which arise under the due-process clause, which may be
entirely different. I am discussing merely the question whether this
sort of regulation bears a reasonable relation to commerce.

My third proposition is that what bears a reasonable relation to
commerce does not cease to bear a reasonable relation to commerce
merely because it does not go further and cover other evils than those
embraced in the statute. ‘

Now, it has been suggested by the petitioner that this statute is
defective in its relation to commerce on the ground that it covers
only employer practices and on the ground that it does not outlaw
strikes.

We submit that Congress can deal with some causes of an evil
without dealing with all causes of an evil, and that experience appar-
ently justified Congress in finding that interferences by employers
with employees’ freedom of association and freedom of representation
occurred more frequently than interference by employees with em-
ployers’ freedom of association and freedom of representation. The
fact that the statute did not cover employee practices therefore was
justifiable on the basis of the experience shown before congressional
committees,

The point is also made that the statute is defective because it does
not out?a.w strikes, that is, does not outlaw the industrial strife itself,
but merely deals with the causes thereof. .

Every preventive statute deals with the causes and not with the
evil itself. . That is the meaning of a preventive statute, and no one
has suggested that the Packers and Stockyards Act is bad because it
does not outlaw monopoly but merely eliminates the practices which
are likely to lead to monopoly.

So here, this statute is not bad because it does not outlaw strikes,
if it eliminates some of the causes thereof.

Before I pass to my next general subject I want to say one general
wc;rd 13 addition to the three propositions to which I have already
referred.

Several times I have emphasized the fact that in this statute Con-
gress is not governing the substantive terms of the employment con-
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1t is not determining hours, wages, or working conditions.
ggﬁgress believes that those matters can be determined bgr H:k?lfci-
government, and in order to protgct‘self-govemment it has esta s e
the principles of freedom of association and freedom of repr?s(ejnta ion.
There seems nothing unreasonable in the belief on the part o&]1 ong(’lresg
that working men freely allowed to associate and freely allowe  to
select their representatives will choose, no less than employers il
choose, to protect the free flow of commerce which is their gpmn;?ﬂ 1
interest. Freedom of association and freedom of represeq{;zi limd 1
beget responsibility, and free people acting through responsi f eaders
wiﬁ choose peace In commerce no less then in the world at a.rge.th .
1 turn now to the next major field of inquiry; that is, whether gi
statute, if applicable to the petitioneris nonetheless invalid bﬁca.use i
cannot be applied to other situations, either at the bar or in the mm%i
ination of counsel. Of course, the statute has in section 15 the u]?}l
separability clause, which esl:;it;il:;;lishes the presumption, though nothing
i of its separa . oo »
m(ir%rglwfﬁgntion to ghe factz;hat the five circuit courts of appetil,
before whom this matter has been brought, have all agreed that alle
statute is separable and capable of application in some, if not in all,
situations. . dto
r. it was well known to Congress, to the Executive, and 1
thil::l(i)irdemovime's:trativa board, that the statute would be apphcaléle utx‘,
some and not in all situations. The Senate committee pom{,{e doll)l
that the exact ambit of the statute would have to_be marke t ty
judicial decisions. The Chief Executive, 1n approving thelista gl e
on the 5th of July 1935, emphasized the fact that this act app. qi_o y
where the practice burdelllledb{mmmerce and was not, as the petitioner
ed, generally applicable.:
hai/Ilcl)rr%ov’ei the ByosuI-)d itself has known that the statute cannotlll)g
universally applied, and there is collected in the footnote on pafg 8
material from the report of the Board indicating that the Board itse
recognizes that the statute has limitations. Whether those hxmtatlgr;s
in the mind of the Board are the same as in the mind of the _Co(t}u‘ 1:
not the point here, for the statute uses the very words of this 9u_1‘d
in limiting its jurisdiction, and if the Board has erroneously concel.v%
the meaning of the language of this Court, 1t 1s subject to appropriate
correction. : o
I think it proper before concluding my branch of the ,s,a,rgu.liée-rﬁi;1 tg
say a word more about the phrase “gffecting commerce”, as de n(i
in the act; for, though I think in the case at bar it is necessary only
to refer to the first clause, that is, that a practice affects commerce
when it is in commerce, the petitioner has considered the meaning
of the clause generally, and :ltlsher cases at bar will involve an inter-
ation of the clause generally. . .
pr%‘i),tthough the first %hrase standing alomne is enough, and is se'pa;
rable enough, to support this application of the act, I want to say jus
a word about what the clause may mean in its broader aspects. .
“Affecting commerce”, as I said to Your Honors yesterday, is
defined in the act as meaning ‘in commerce, OT burdening or obstruet-
ing commerce, or the free flow of commerce, or having led or tending
to lead to a labor dispute burdening or obstructing commerce or the
ow of commerce.” ’ oo
frelsIc?w, that is the language of this Court, and the question 1s, What
does it mean? We submit that it means first that a practice 1s within
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the power of Congress when it occurs in commerce, and also in three
other general situations. Before turning to these situations let me
emphasize again that our construction of the statute, whether correct
or not, has nothing to do with the validity of the act, which is funda-
mentally, in our view, constitutional, since it uses the language of
this Court. Our construction may be entirely mistaken, but I am
merely stating what construction we place upon the language.

_We say that a dispute burdens or obstructs commerce if it is a
dispute with an intent to affect commerce, or if it is a dispute that
has a necessary effect on commerce, or if it is one of a recurring series
of disputes which affect commerce.

Now, a word about these three situations. It is well settled by
decisions in this Court, including the second Coronado case (268 U. S.
295) and the various boycott cases, that industrial strife with an
intent to affect commerce is within the control power of Congress.
If a practice is being employed in a situation which is going to lead to
a strike with an intent to affect commerce, Your Honors have held
that Congress has the power to deal with that situation. I don’t want
to elaborate this point, because it is going to be elaborated in subse-
quent arguments at the bar. I just want to sketch it very briefly.

We next say that this Court has recognized in & number of differ-
ent situations that, even where there is no specific intent to affect com-
merce, if the necessary effect of an industrial dispute is to affect com-
merce, Congress has power to control the industrial strife. Now
what the exact scope of the necessary effect principle is has never been
fully elaborated in the decisions of this Court. We have suggested,
particularly in the Jones & Laughlin brief, that a necessary effect on
commerce exists, or may exist, In any one of three alternative situa-
tions: First, where there is a well-defined stream of commerce; second,
where the effect of a dispute would be to interrupt a substantial
amount of the commerce in a particular commodity; and third, where
the effect of a dispute would be to interrupt a substantial volume of
goods, whether or not the substantial volume was a substantial part
of the total of the commerce in a commodity. .

And finally, we suggested in the Jones & Laughlin brief that it is
possible that the term “affecting commerce” may be applied to a situa-
tion in which it is shown, as it has been shown in the evidence before
Congress, that thereis a recurring series of industrial disputes which do
burden and obstruct commerce.

I turn from that general description of “affecting commerce’” back
to the facts in this case, and I want particularly to draw the Court’s
attention to the point that the petitioner did not during the course of
his a) ent refer to, and I submit he was quite proper in not referring
to, either the Carter case or the Schechter case. The problems in those
cases are not the problems in the case at bar. This is an enterprise
whose principal business is in commerce. It is an enterprise utilizing
8 practice In connection with employees who are either in or about
commerce. This case is ruled by Tezas and New Orleans against The
Brotherhood of Railway Clerks so far as the commerce features of the
case are concerned, and so the nearest authority in point supports
rather than is opposed in any way to the position taken by the Govern-
ment in this case. ,
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FURTHER ORAL ARGUMENT ON BEHALF OF RESPONDENT

Mr. Fany. If the Court please, in presenting the argument for the
Government on the due-process issue involved in this case I shall not
go over the ground covered by Mr. Wyzanski upon the commerce
clause, which also bears upon the issue of due process—that is, the real
and substantial relation of the regulation to the protection of inter-
state commerce, the end sought by Congress—but shall go to the other
issues raised with respect to the fifth amendment, and that is, Are
the means provided by Congress for the accomplishment of its pur-
pose unreasonable, arbitrary, or capricious?

The order in the case at bar was based on the authority of the
Board to prevent any one or more of the five unfair labor practices
listed in section 8. The particular practices involved in this case
are only the first and third of those five practices. For that reason
it seems unnecessary to consider the other practices. They have not
been invoked with respect to petitioner, the order before the Court is
not based on them, and they are separable.

But, if the Court please, in view of the general nature of the attack
on grounds of due process made by the petitioner against all of these
practices, I shall discuss each of them. .

The first practice prohibited by the statute or authorized to be
prevented by cease and desist order is a general prohibition in general
language against interference, restraint, or coercion of employees in
the exercise of the well-known rights set forth in section 7, that is,
the right of self-organization, freedom in the choice of representatives
for purposes of collective bargaining, and collective bargaining.

The second practice, not involved, however, is this:

It shall be an unfair labor practice for an employer to dominate or interfere with
the formation or administration of any labor organization or contribute financial
or other support to it.

It will be seen that this is but a particularization of a method of
interference which no doubt could have been prohibited under the
general provisions of the first practice. ' i R

And the third listed practice is but another specification by Congress
of a method of interference which no doubt could have been prohibited
under the general terms of the first practice; that is, discrimination
with respect to the hire or tenure of employment or terms of employ-
ment, so as to encourage or discourage membership in a labor
organization. . : .

As to the first three practices, which lend themselves to joint con-
sideration, we submit that the decision of this Court in the Texas &
New Orleans case has settled their validity as against any contentions
which may be raised under the fifth amendment. .

I shall not go into the details of that case, which is so fresh in
the Court’s mind, but desire merely to point out that there were
two questions on the due-process issue necessary to be decided by
this Court in the disposition of that litigation: First: Was the general
prohibition contained in section 2,-third, of the act then under
review, ageinst interference, influence, or coercion of employees in
their right of self-organization and free choice of representatives,
valid? And second: Was the particular conduct which the lower
courts had found the railroad had engaged in, such interference, and
could it be prohibited notwithstanding the fifth amendment?
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Now, the Court upheld the validity of the general prohibition,
similar to the first unfair labor practice in this statute. Going to
the particular conduct in which the carrier had engaged in that case,
we find that it consisted of the discriminatory discharge of five
leaders of the brotherhood, the union, because of their activities in
connection with that organization, and further, the efforts of the
carrier, through various forms of favoritism and sponsorship, to set
up and control & rival organization to the brotherhood and substitute
it in the place of the brotherhood as the representative of the employees;
and the Court held that that conduct constituted interference with the
self-organization and freedom of the employees in their choice of
representatives, which is exactly the same thing which is prohibited
by the second and third unfair labor practices in this act.

Two distinctions have been attempted in the opposing brief in this
case to the application of that decision here. It has been said that
the requirements of the Court that the discharged employees be rein-
stated was in order that the carrier could purge itself of contempt for
having violated a previously issued injunction, but the Court did not
rest its decision upon any such basis, but upon the validity of the act
itself, and in its opinion said that the interference found to have
occurred by reason of this conduct was interference prohibited by the
statute.

The other distinction, which has been mentioned by Mr. Wyzanski
and really disposed of, is that the freedom of the representatives
protected by the Railway Labor Act was merely for purposes of
negotiation before one of the boards created or suthorized by that
statute, but the Court in its opinion disposed of that by stating that
the protection of the right of freedom in the choice of representatives
was for the purposes%% negotiations between the employees and the
carrier, and indeed it was those negotiations directly between the
employee and the carrier which was the first line of defense of the
statute against industrial strife which would interrupt the continuity of
transportation. :

But if the question of the validity of these first three practices
were to be considered apart from the Texas & New Orleans case,
it is submitted that they would be held valid when the nature of the
rights protected by this statute is considered in relation to the rights
claimed to be infringed. ,

In the earlier case of American Steel Foundries v. Tri-City Central
Trades Council (257 U. S. 184) this Court said that unions gréw up
out of the necessity of the situation of the emfployee; that the indivi-
dual employee, being ordinarily dependent for his livelihood upon
his daily wage, often was obliged to accept a wage which he did not
think was fair. So that he joined with his fellow employees in order
to leave the employer in a body, in order to seek better terms of em-
Floyment, and the Court said that the right to combine for such a
awful purpose has not been denied by any court for many years.
And of course these principles were strongly reaffirmed in the Texas
& New Orleans case. :

So that the employee has the right to combine to strike or to engage
in boycotts; and, on the other hand, the employer has complete
freedom of self-organization in the corporate form, in mergers, or in
trade associations, and complete freedom in the choice of representa-
tives; and the employer may lock out his employees, lawfully; but

H
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lock-outs and strikes and boycotts cause injuries to commerce, and

- when the commerce is interstate or foreign, the matter becomes one

of Federal concern, and has always been so considered.

And so here Congress, in order to avoid the industrial strife incident
to the effort to protect these essential liberties of employees, requires
that the employer be not permitted to use his overwhelming economic
power over the individual employee for one purpose, and one purpose
only, and that is, as a weapon to destroy the right of self-organization
of the employee or freedom in the choice of his representative. Unless
that right may be protected by law there is only the recourse jto strike
in order that 1t may be protected by combat.

The principle of protecting these rights has become very firmly
embedded in the public policy of the Federal Government, as shown
by repeated enactments of Congress. For instance, the Norris-
LaGuardia anti-injunction statutes.

Justice SurHERLAND. The what?

Mr. Fary. The Norris-LaGuardia anti-injunction statute; the
Act for the Coordination of Railroad Trapsportation, the bank-
ruptcy amendments of 1933 and 1934; and they were restated in the
National Industrial Recovery Act.

Going farther back, these same principles were adopted by the
War Labor Board as the working conditions of industry during the
World War; they were used on the railroads at the same time, and
were recommended by the various commissions mentioned by Mr. Wy-
zanski, which made exhaustive studies of the causes and effects of
industrial strife and made recommendations for their solution.

The petitioner, however, makes certain specific objections to the
provisos to sections 2 and 3 of section 8, particularly the proviso to
section 8, third, the so-called closed-shop proviso, which it is contended
imposes a closed shop. o

It is submitted that petitioner entirely misconstrues the proviso.

The closed-shop agreement is a matter of contract. In the first place,
it would seem t%at the only party who could be injured by it would be
an employee who claimed that 1t injured his rights, and not the em-
ployer who might enter into the agreement; and the petitioner is not
here representing any employee. . .
- In the second place, and perhaps much more important, the proviso
does not encourage or foster the closed shop. The closed-shop agree-
ment, being a matter of contract, is valid or invalid in accordance with
the law of the State where it is entered into. It is valid in the State
of New York, where petitioner does business, and in other States where
petitioner operates, and so Congress did not feel called upon to do
other than to leave the closed shop where the statute found it; that is,
the question of its validity to be determined in accordance, as now,
with the law of the State where the confract is entered into. - .

I should qualify that, however, by saying that there are certain
possible limitations placed upon the closed shop by the proviso,
mstead of any extension or fostering of it, because under the proviso
the Board is not precluded from finding discrimination if the closed-
shop agreement is entered into with minority employees or with the
representatives of employees dominated and controlled by the em-
ployer in violation of other provisions of the act; and it is clearly
seen that such a closed-shop agreement might be considered the gross-
est form of discrimination prohibited by 8-3.
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Petitioner makes some particular objection also in its oral argument
to the proviso to the second unfair labor practice, which is that, subject
to rules and regulations, an employer shall not be prohibited from

ermitting employees to confer with him during working hours without

oss of time or pay. That proviso follows the requirement that the
employer shall not dominate or interfere with the formation of, or
administration of, a labor organization. The reason for the proviso, if
the Court please, was simply this: It was not the desire of Congress, of
course, to prevent conferences between employers and employees.
On the contrary, that was the central purpose of the act. However,
the permitting of conferences without loss of pay, on company time,
unless this proviso had been inserted, might have been construed to be
the contribution of financial support to an organization.

Now, that is all that that proviso means. The fact that the right to
confer might be abused occasioned the placing in the act of the right of
the Board to subject it to rules and regulations; but no such rules and
regulations have been found necessary, and none are in effect, and it
would seem the petitioner could not possibly be injured by any
nonexisting rule in that respect.

We come now to the fourth unfair labor practice. But petitioner
does not attack this provision of the statute, so I need not defend it.
It is merely a provision that it shall be an unfair labor practice for an
employer to discriminate against or discharge an employee if he testi-
fies before the Board or t%es a proceeding with the %oard ; 50 that
it is merely protective to the administration of the remainder of the
statute.

That brings us to the fifth and last of the listed practices which
may be prevented and around which a great deal of the objections of
the petitioner concentrate.

The fifth practice which may be prevented is the refusal of the
employer to bargain collectively with the representatives of his
employees, subject to the provisions of section 9 (a). Section 9 (2)
provides that in an appropriate bargdining unit where a majority of the
employees select representatives they shall be the exclusive representa-
tives of all the employees in that unit for the purposes of collective
bargaining. :

But this provision is not invoked against the petitioner in this case.
The order in this case in no respect rests upon this provision of the
statute. It is entirely separable from the other provisions, peti-
tioner is not injured by it, and a decision on its validity would seem
clearly unnecessary in the disposition of this case, unless it is so inter-
woven with the remaining provisions of section 8 that a decision on its
f,onstitutionality is necessary as an abstract question of constitutional
aw.

We submit that is not necessary, for this reason: Each of the unfair
labor practices listed in section 8 is a separate means of accom lishing
the purpose of Congress to avoid strife and to further collective bar-
gaining. The separability provision of the statute provides that if
any provision should be held unconstitutional it shall not affect the
validity of the other provisions.

Petitioner’s contention that this provision is so interwoven with
the remainder that it may not be laid aside in this case amounts to
this: Collective bargaining, voluntary collective bargaining, protec-
tion of the right of self-organization, and freedom in the choice of
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representatives for the purposes of collective bargaining, may not be
protected unless collective bargaining is made compulsory. Collec-
tive bargaining may not be made compulsory. Therefore, collective
bargaining, protection against interference with the right of self-
organization, and fregdo(x}n in the choice of representatives may not be
idly provided for ongress. . )
v Weysgbm.it that thay,t is agl';vholly untenable position, and if I may
refer again to the Tezas and New Orelans case, that that decision
completely disposes of it. For this reason: There was a provision
in the Railway Labor Act involved in that case which said that it
should be the duty of the employer and the err_lgloyees to seek settle-
ment of their differences, and yet this Court did not feel called upon
in that case to decide whether that was a legally enforceable obliga-
tion, or, in other words, that it compelled collective bargaining as a
matter of law; and yet the Court did not hesitate to decide that it
was valid to protect the right of self-organization and freedom in the
choice of representatives. ) o

In its brief petitioner raises certain objections by reason of the
seventh amendment, which go to the provision of the order requiring
the petitioner to make whole the discharged employee for his loss of
pay suffered by reason of his discriminatory discharge, and the peti-
tioner says that the seventh amendment compels a trial by jury in
such a situation. . . . .

The seventh amendment protects the right of trial by jury only in
actions known to the common law. Obviously, this is not an action
at common law. Here is a special statutory procedure to protect
rights unknown to the common law. There is no private right here,
in the discharged employee, for wages or damages. There is no right
of action, even by the Government against the employer, for damages
or penalty. Here is a public right enforced to protect interstate com-
merce, enforced by cease-and-desist orders. The provision supple-
mentary to this equitable remedy of cease-and-desist order permitting
the restoration of the status quo is no more than was ;i\?mutted by
this Court in the injunction sustained in the Texas and New Orleans
decision requiring such restoration of the status quo, and this affirma-
tive action required of petitioner is purely supplementary to restore
a status disturbed by the wrongful act which was at the basis of the
cease-and-desist order. o )

If the Court please, may I inquire as to my time?

The CH1EF JusTICE. You have now had on your side an hour and
27 minutes. - . .

Mr. Fany. Before taking up the question raised by reason of the
first amendment, I desire to refer to several other general criticisms
made by petitioner as to the statute. ] )

-Counsel yesterday criticized the provisions of section 9 (b) as being
an unlawftg delegation of authority to the Board. I should perhaps
go into some little detail as to section 9 in its relation to section 8 (5),
also bearing upon the question whether or not this Court need in this
case decide anything with respect to section 8 (5).

Before section 8 (5) comes into operation at all a number of occur-
rences must transpire, and the method of working these out under the
statute is contained in section9. Collective bargaining, of course, must
be carried on through representatives. All of petitioner’s employees
could not wait upon him together. So this statute provides in section 9
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that where controversy arises as to the representatives a hearing on
petition, as provided in the rules and regulations of the Board, may
be had, and of course it is necessary in determining the choice of repre-
sentatives that there be some bargaining unit, which really goes to the
question of the eligibility of those who may participate in the designa-
tion of the representatives. :

So a hearing may be had on that question, and the employer as well
as the employee is entitled to participate and reserve all their legal
rights for review by the courts. That hearing goes to the question
of the appropriateness of a particular unit as a bargaining unit and
the question of who, if anyone, are the representatives, which may
make it necessary to hold an election, which is permitted under this
section, and if the majority in the election designate representatives
then those representatives become the representatives of all in that
unmt. :

But before any proceedings could arise under section 8 (5) those
representatives must seek to bargain with the employer, and they
must be refused that right, and then, if so advised, they may file
charge with the Board of an unfair labor practice under 8 (5). Then
the Board may issue a complaint and a notice of hearing, and then
there would be a hearing on the question of whether 8 (5) had been
violated, and the Board perhaps, determined by what occurred at the
hearing and by the testimony, might issue a cease-and-desist order.

Now, during all of those proceedings, including those involving the
appropriateness of the unit and the election or designation of repre-
sentatives, the petitioner would have the right to reserve all possible
legal objections, and before any enforceabfe obligation came about
he could have a review by an appropriate cireuit court of appeals, and
in its discretion by this court, to determine whether or not dpunng any
of these proceedings any rights of petitioner had been infringed.

It would seem clear that in permitting the Board, on notice and
bearing and the taking of testimony, to determine the appropriateness
of the unit constitutes no unlawful delegation of any authority, but is
the kind of proceedings which this court in the Schechter case referred
to as ‘“appropriate” when it compared the procedure, like this, of the
Federal Trade Commission, with that of the National Industrial
Recovery Act.

_ Petitioner finally contends that certain provisions of the order
violate its rights protected by the first amendment and infringe the
freedom of the press. As I-understand petitioner’s contention in that
regard, it is that the provision of the order supplementary to the cease-
and-desist order, requiring the restoration to employment, or the offer
of reinstatement of employment to the discharged employee, violates
the freedom of the press. '

Now, if the court please, what is the freedom of the press, in its
broadest possible definition? It is the freedom of the circulation of
news and the freedom of expression of news the petitioner may desire
and in any manner in which it may desire to express it. It is sub-
mitted that this statute is not concerned with and does not affect that
freedom in any respect. ’

Petitioner does not contend, as I understand it, that the first
amendment lifts the commerce clause from petitioner or that a valid
regulation of interstate commerce, of general application in the field
of interstate commerce, may not be applied to it, but it does contend
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that under this order the requirement of restoration of the discharged
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. employee is a particular application of this statute which violates the

he press. . o .
fre’%%(én;tg{lft: gbviously, has no special application to the petitioner,

and so its position amounts to this, that Watson was disqualified, or

- is now disqualified, from performing his duties in such a manner as

would permit the petitioner he fullest freedom of the press—that is,

i he news as it might desire to express it.
th%ﬁpé'ﬁ:sﬁ)i%ﬁ%fxfty with that contention with respect to the orde;
before the Court is this: Watson was not discharged for anyfrle:;i:r)s
having to do with the expression of news or the cuqullc,lt;o%v 0 newe.
Tt is an established fact in this case, as pointed out by M yz ik,
that Watson was discharged because he engaged in ac T lﬁir in on-
nection with the Guild, and the immediate cause of his discharge
his efforts to obtain collective bgrgamm% with petitioner. ctioner to

Now, what has that to do with the freedom of the pedl lliO oo
express’ the news entirely ]:,s he mag. d_eslge to do so, or to deliver

i anner which it may desire! ] .
neﬂs;gtazgng,s contention is that, since the record in tl}llls ca.s?1 x;g,z
made, Watson has become biased or.undesuable, then he neentinu—
retain Watson. The order of restoration, of course, gives no con inu
ino status to the employee, and it is not possible by an% ﬁ)rowslqsmn
this act to give status lof i;llfl)at sc;rt to argr&;l;;plfiz:&bed feofrl?;alsons
jon is merely to restore & sta ) :

giol;e:(‘lsoﬁm:his record,ywhich have nothing to do with lI'Jhe man irsl
qualifications or the desire of the petitioner to express the news

er which it desired. ) . )
anylsﬁ%i%?ler argues in its brief in this connection that it h(zims xta}cl)t beilli
found by the Board that the employee is now qualified ]t;o o the v;%l
which he was performing; but, if the Court please, t}al pres&JmTh;g
was quelified to do that work at the time he was -disc a&‘gg o
petitioner had placeltll him ther:li Eilag vgafz u?xoc{; ];i;s%%:r%eo 1 (fr 11812 n;
i er reason than tha 1 .
ﬁ?(fe(;'lyn(g)'rhfjgll; ﬁzvotﬁ) be restoreﬁl on tti;%ie ’oa,mls1 (c)lf tﬁe’c :gc](])il;(rll 21111421 ofz:(l)g
merely places the man where the pe oner had p L  from
i he petitioner had removed him merely ‘because ol
v(;hull(lzg :x%lgz?tit;s? &Il)ld if it is now found that he is biased or dls;miajlslﬁe%
in any way he need tlﬁ;)t be:i retained so far as any provision of this ac
i f this order.
* fﬁﬁﬁgdéﬁtom the last analysis petitioner’s Aargumeqt based cl;n
freedom of the press amounts to the contention that 1t m}xstt. e
conclusively presumed that mere membership in 2 labor organiza hli?zﬁ
disqualifies the person from expressing the news In the m:gn:ﬁi w ich
petitioner desires. And yet petitioner itself has answer tha,ts: 1;ch%
tention in its own brief by pointing out, indeed boasting, i

i rs among its employees. .
maﬁr}l{e(iﬁd;argg%stance ogf it 1s, if t e_Qourt.please, that the right
of self-organization and collective bargaining simply has no relefxt;(])ln
whatsoever to the freedom of the press or the infringement o kine
freedom of the press. Here is a man named Morris Watson workin 1;g
for the petitioner. Heis a capable employee. The recordo %'oves lt A
He was one of their star men who was brought in from ca,goth
New York because one of the officers, one of his superiors, knew}-l 3
quality of his work and wanted him in the New York office. Heha
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been working for the Associated Press for some 7 years. He had been
given the most important assignments, and he had faithfully dis-
charged his duties to his employer. But he was one of the men who
thought that he had the right to associate with his fellow employees
in the Guild, and the petitioner did not like this, and, though he had
fully performed his duties and been complimented, and was entirely
satisfactory to the petitioner so far as the quality or nature of his
work was concerned, he was discharged for the sole reason that he
had engaged in these organization activities.

Now, what has that to do with the freedom of the press? The

freedom of the press is indeed a great freedom, and Watson and the
Guild to which he belongs will fight as long and as hard for its main-
tenance as the petitioner will. Under the first amendment the
petitioner exercises the greatest freedom, and it should, and it exer-
cises great freedom in other respects in the conduct of its vast oper-
ations. It has the freedom of the seas in the collection and dis-
semination of the news, and of the land, and of the air, and now even
of the ether, and it is submitted that petitioner may not raise the
first amendment as a shield behind which it may claim the right to
stand protected while it stifles the freedom of the individual employee
to associate with his fellow employees for mutual aid and protection;
that this is a right which Congress may protect in such a statute as
this, and by so doing protect petitioner in its far-flung international
and interstate enterprise from the interruption through industrial
strife which follows upon the denial of these essential liberties of
employees.
. What is the liberty which petitioner claims here? This statute
imposes no terms of employment, it fixes no wages, it makes no agree-
ments, it imposes no employee upon any one, except as a supple-
mentary enforcement measure, supplementary to a cease and desist
o;'dtertto right & wrong ab initio which has occurred in violation of the
statute.

The liberty claimed by the petitioner is really not the liberty that
the Constitution protects against invasion; it is the liberty to interfere
with and coerce and restrain others in the exercise of liberties which
this Court has long recognized and characterized as essential. And
all that the employer is asked to do under this statute, should the
Court, after full judicial review, approve any particular order made
under its terms, 1s to restrain the full and absolute exercise of .its
liberty so that by its side there may exist these essential liberties of
the employees too; and this is done under this statute under the
strong power of dongres_s under the commerce clause to regulate
mterstate commerce. With the power to regulate it goes the respon-
sibility of adopting reasonable means to protect it, and it has been
found and it cannot be controverted, and 1t is not controverted, that
the denial of these essential liberties leads to burdens and obstructions
to interstate commerce.

May those burdens and obstructions be prevented by the law, by
the protection that this Court afforded under the railroad legislation,
to these liberties of the employees, so that the controversy over them
may cease to be the causes of these recurrent and ever-devastating
obstructions to commerce? If that may not be done, are we faced
with the situation that these rights must go on being fought for
through industrial strife? That is the alternative, because, as this
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Court has said, the rights are essential. They cannot be abandoned.
They are necessary. They have long been recognized. C

May they be protected by law, or must the employees be left to
the protection of them only through industrial controversy leading to
the burdens and obstructions to commerce which this statute seeks
to avoid?

It is submitted that when the separate provisions of the statute
itself are analyzed it will be found that they are reasonable, that they
are not arbitrary or capricious, that they go no further than is reason-
ably necessary to accomplish the purpose of Congress, that they place
no undue limitation upon the full freedom of the employer, and that
the statute emerges as a reasonably weil designed plan to afford
the protection to interstate commerce which it was the object of
Congress to achieve.

It is respectfully submitted that the circuit court, in the reasons
that it gave for sustaining the order in this case, and in its decree
sustaining the order, was correct, and its decree should be affirmed.

ORAL ARGUMENT IN REBUTTAL IN BEHALF OF PETITIONER

Mr. Davis. If the Court please, in view of the arguments which are
to follow, I shall make my reply to counsel of the very briefest sort.

My brother Fahy expresses disappointment that in the course of
my argument I did not dilate on the Carfer and the Schechter cases.
Aﬁ I have to say on that subject is that I have never found it helpful
to utilize the time of this Court in reminding it of its own decisions,
particularly decisions that are so recent in time and so thoroughly
considered as are those. I leave that function to the brief, and the
opinion is expressed in our brief in words too plain to be misunder-
stood, although there may be disagreement with them, that the reason-
ing of the Carter and the Schechier cases dooms this statute beyond all
reasonable hope of recovery.

In the Carter case Your Honors differentiated the ‘‘throat’” cases
and the strike cases and the transportation cases in a manner to which
I have nothing now to add.

Now my. brother says that our objection to section 3 of paragraph 3
of section 8 of the act is that it forces closed shops, whereas, says he, it
does nothing of the sort. While we believe that the closed shop is the
intended result of that section and of this act, we make no pretention
that the act in turn renders the closed shop mandatory. But our
objection to section 3 is that it is on its face arbitrary and unreasonable,
because by its language it forbids discrimination against employees
because of their membership in a union, and countenances and encour-
ages discrimination against them because of their nonmembership in
the union. That is the term and language of the third section and its
proviso, and a statute which draws a distinction between the rights of
men based simply upon membership or nonmembership in a labor

" union is by its terms arbitrary and unreasonable under the fifth amend-

ment to the Constitution. ]

My brothers have said, so far as the freedom of the press is con-
cerned, that our contention here is that the first amendment lifts from
the back of the press the power of Congress to regulate commerce,
and my answer to that is that, so far as the power of Congress to

138858 —37——7
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regulate commerce embraces the freedom of the press, the first amend-
ment not only lifts it, it abolishes it, because the power to regulate
commerce, like every other power granted in the Constitution, must
be exercised and can only be exercised within the limitation of the
Bill of Rights, and whenever Congress, under the guise of the regula-
tion of commerce, undertakes to impair the freedom of the press, it
is met at the gate by that constitutional immunity, and it dare not
advance a step further., That is our contention here.

Mr. Fahy says that the question is one of the qualification or dis-
qualification of Watson, which, as I tried to make clear yesterday,
in our opinion, has nothing whatever to do with the case. He may
have a heart as pure as Galahad and be as wise as Solomon, but if he
is forced upon us by law to formulate and write what we must pub-
lish, we are no longer free insofar as the outgivings of the Associated
Press are concerned.

If that may not be done, that you cannot, as I undertook to make
clear yesterday, our point of view, cannot separate the authorfrom
the thing he writes, and if the law may say to the newspaper publisher,
“You shall employ this, that, or the other person to compose your
output” the law has effectively controlled the output at its very
source.

It is suggested that there is no forcing of an employee on us here.
What is the language or meaning of this order? It is that you must
take this man back, and take him back for exactly the purposes and
uses, and functions and position that he occupied at the moment of
his discharge. Now, of course, he is left free to come or not, as he
pleases. We are required to offer him that employment and he may
come back as a vindicated martyr; or he may stand out as one too
proud to return to the place of his disaster. But so far as we are
concerned, our option in the matter, according to this order, is at an
end; and we must accept him at the hands of the National Labor
Board, no matter what our opinion may be sbout his capacity, his
impartiality, or his continued loyalty. The Constitution does not
say that Congress shall pass no law impairing the partial freedom of
the press. It does not say that Congress may pass a law which will
affect a portion of the functions of the press. It says that the press
shall be free to furnish to a democracy the only pabulum upon which
democratic opinion can feed.

ereupon oral argument in this cause was concluded at 1:45

p. m.) v

In the Supreme Court of the United States

. OcroseEr TERM, 1936

No. 469

WasHINGTON, VirGiNiA & Maryranp CoacH Co., PETITIONER,
.
NaTioNaL LaBor RELATIONS BOARD, RESPONDENT.

ORAL ARGUMENT

WasmingTon, D. C,,
Wednesday, February 10, 1937.

The above-entitled matter came on for oral argument before the
Chief Justice and Associate Justices of the Supreme Court of the
United States, at 1:45 p. m.

Appearances: .

On behalf of the petitioner: Mr. Robert E. Lynch, and Mr. William
J. Hughes, Jr. . ‘

On behalf of the respondent: Hon. Stanley Reed, Solicitor General
of the United States. Mr. Charles Fahy, General counsel, National
Labor Relations Board. ) o

The Cmier Justice. No. 469, Washington, Virginia & Maryland
Coach Co. against the National Labor Relations Board.

ORAL ARGUMENT ON BEHALF OF PETITIONER

Mr. LyNcE. May it please the Court, this case is here from a decree
of the Fourth Circuit Court of Appeals, which ordered the petitioner
here to put in force and effect and to operate under the order of the
National Labor Relations Board. . . )

That Board in March 1936 held a hearing, which hearing was the
result of a charge and complaint which had been filed against the
company, the Washington, Virginia & Maryland Coach Co., by 2
local labor union, or branch of a local labor union. )

The complaint was issued as a result of the charges, and the peti-
tioner here filed an answer and raised certain comstitutional pomts,
jurisdictional points, and the answer was filed and the hearing was had.

After the first hearing, which was held before one of the members of
the Board, Mr. Carmody, approximately a month later we had a
notice of another hearing, which was held before a different member
of the Board, and we responded, and additional testimony was taken;
and a third hearing was also held, additional testimony being taken

each time.
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Thereafter the Board rendered its findings and conclusions and held
that the respondent had violated sections 1 and 3 of section 8 of the
act. Those provisions are that they ‘“‘interfered with and restrained
or coerced employees in the exercise of their right guaranteed in section
7. which is the right to organize, and so on; and the third one 1, by
discrimination in regard to hire or tenure of employment or any term
or condition of employment to encourage or discourage membership
in any labor organization.” )

Justice Branpeis. Mr. Lynch, would you state very briefly the
main facts out of which this controversy arose?

Mr. Lynce. Yes, sir. This comps.n{, as distinguished from the
Associated Press Co., is probably one of the smallest and most insignifi-
cant there is in the country. 1t has no power. It runs busses from
Washington over into the nearby counties in Virginia in the morning
.and they return the people in the evening who live over there, mostly
Government employees. ] ) )

It has been in business approximately 10 years, starting with
originally 9 busses and ‘approximately 20 employees, and at the
present time it has 50 busses and approximately 80 employees.

The principal place of business of the company 1s located in Claren-
don, Va., just a few miles the other side of tbe river, where it has an
office consisting of one room divided into two parts, and a garage
immediately to the rear thereof, where it services busses. i

The busses run principally between Arlington County and Washing-
ton. One goes to Fairfax County, if I recall correctly. One originally

went.to Winchester, but it has been discontinued at the present-time. -

So the furthest extent is approximately 18 miles fo Fairfax Court
House. They bring the people into Washington 1n the morning and
take them back in the evening. )

The charge was that the petitioner here, the company, had dis-
charged 21 employees, some drivers, some garage workers, and some
mechanics, because of their connection with and membership in
Local 1079 of the Amalgamated Association of Street, Electric Rail-
way and Motor Coach Employees Union. The company denied this.

The facts were these, that—or rather there were two things going
on at the same time, if I may put it that way. First we have from the
union standpoint 8 man named Griffin coming in the employ under
the guise of & mechanic in the winter of 1935 and ’36. He was the
one who first discussed with them the advisability of a union. After
talking with the foreman and other persons there he léft. )

The next that appeared on the scene is the fourth vice president of
this international union, one Clark, who consults with the foreman of
the shop and others in the shop on the advisability of a union. There
are conferences held during the first part of the year 1936, culminating
in an organization meeting on the 24th day of February 1936. Clark,
by the way, held some of the conferences at night there when the
president was away in the president’s office during the company time.

The organization meeting was on the 24th of February. Their
charter was received on the 3d of March. The discharges occurred
on the 3d, 4th, and 6th of March. _The company learned of the exist-
ence of a union on the 27th day of February, 3 days after the organiza-
‘tion meeting. That information came to its active manager, Mr.
England. At the terminal one of the drivers asked him “What about
the union?’ Or what the company was gcinz to do about it, and he

. which was the highest
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said he never heard of it before, and then asked him what he did about
it, and he said, “I didn’t do snything about it. I had a date to go to
the wrestling matches, and I went to the wrestling matches.”” So he
did not regard it was important. This company, at the same time
these union activities were going on, from their viewpoint they were
doing this: They had, commencing with the latter part of 1935, an
increasing number of complaints, as testified to by the president, who
was active in the company and the sole owner practically, and the
organizer of it, and a {noneer in the bus industry; England, the mana-
ger at the plant, and also at the terminal G. Wilsey, the superintendent
at the shop. They testified in great detail as witnesses for the Board
that over a period of months there was a growing inefficiency among
the drivers and the mechanics.

Now the road calls—that is, the calls that the shop people had to go
out and repair a bus, which they called a road call—they had increased
to a point where in 15 days, from February 15 to March 1—for the
time when this union was active—they had reached the amount of 61,

Justice VAN DEVANTER. Sixty-one what?
Mr. Lyncu. Road calls. o
Justice VAN DEvANTER. Sixty-one in number?

Mr. Lynca. Sixty-one in number, yes, Your Honor. This was true

.in spite of the fact that they had put on in recent years a great deal of
new equipment, and they had discarded some of the old ones.

There was also some evidence in regard to the drivers, each one of
them separately, which I will come to in a few moments.

Justice McREYNOLDs. Are you undertaking to show that there was
no evidence to support the conclusion of the Board?

Mr, Lynca. We teke the position, Mr. Justice, that the findings
and conclusions of the Board were erroneous.

Justice McReYNoLDs. Do you think there is evidence to sustain it?

Mr. Lynca. We think there is; yes, sir.  We think there is, and we
cite some cases in our briefs which we feel sustain us on that point.
The court below, the fourth circuit, did not view the evidence as we did.

The Cuier Justicg. This was not a case where the employment of.
these men in interstate commerce was in question?

Mr. Lynca. That was not involved ; no, sir.

The Cuier Justice. They were in interstate commerce?

Mr. LyncH. That is right. :

The Cuier JusticE. On that aspect, if the act of Congress was a
constitutional act, the matter of ascertaining the particular facts was
left to the Board, and it made its findings upon evidence, and the
Congress has said that its findings made upon evidence shall be con-
clusive. So what is the ground upon which you appear here? You
are not here with any constitutional right on that aspect of the case?

_Mr. Lyncu. We think we have a constitutional right to hire and
discharge the people and conduct our business in our own way, peti-
tioner has, and under the decision of this Court in Crowsll v. Benson
(285 U. S. 22) and also under the decision in St. Joseph Stock Yards
Co. v. United States (298 U. S. 38), we feel that we do have that right.

Justice McREYNoLDs. And you feel that you are in a position to
ask us to decide whether you can discharge them as you see fit?

Mr. Liyncn. Yes, we think so, -because I will show you in a few
moments.
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Justice McRey~oLps. I am just trying to get your theory. You
are asking us to pass on that as an original question?

Mr. LyncH. Yes, sir; or else reverse it and have the fourth circuit
pass on it. In other words, we feel that we have a right to have some
judicial tribunal determine the facts in the case, where these people
are required to reinstate these people they do not want to employ
and to put them to work and to pay them all their back salary from
the time they went away from work.

The Cuier Justice. Upon the question of whether Congress has a
constitutional right to provide for the regulation of transactions in
interstate commerce that is here provided, if it has that constitutional
right and the employees are in interstate commerce, and if the act
applies to them and the facts necessary to be determined have been
determined upon evidence, what position are you in in arguing facts
to us in regard to the basis of the charge?

Mr. Lyncn. We think, may 1t please the Court, that in many
instances the Board did not follow the evidence at all, and I hope to
show that in some instances their findings were not based upon an
evidence, and they have taken, for instance, their own witnesses, suc
as England—— :

The Cuier Justice. You say in some cases. You mean in this
case?

Mr. Ly~cH. In this case, in some respects.

The Caier Justice. The court of appeals has said that their find-
ings were upon evidence. You say there was no evidence to support
the findings?

Mr. LyNcu. We say that there was no evidence to support certain
of these findings. '

. The Cuier JusTicE. That their findings were erroneous by mnot
being based upon evidence?

Mr. Ly~nca. In part, yes; and we also say that, and we hope that
the Court will follow that view, under those decisions I have just
referred to we will have the right in some judicial tribunal to have the
court consider the evidence in full and give its own estimate of what
it believes the evidence to be. .

Now, for instance, probably at the very outset let me say this:
The trial examiner in this case was Mr. Carmody. He was & member
of the Board, and during the hearing this is what he said [reading]:

You see, I am not a lawyer, and I am disturbed by this business of trying to
build a whole case out of evidence, because it is not to me very scientifie, and
we know—

I don’t know whether he meant himself personally or the other
members of the Board, but he said—

we know, those of us who have done management engineering, that we can deter-
mine all the evidence that is necessary in a case, not from witnesses, but from
factual material that we examine in a research sort of way, and I know that we
have got to go through this process of wasting & lot of time, because we are tied
in with court procedure. So we go through the process and I endure it as an
examiner. But I know that there are many elements that will enter into this,
and I think we all K'now that. So you may have a lot of tall proving to do, and
these men may have some questions to ask.

Now, we take if from that statement that he was not going to
bother so much about what the witnesses said, but from his “factual
research sort of way”’ that he acquired knowledge which was not in
the record.
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The Caier Justice. You mean that is his mental attitude?

Mr. Lynch. That was what he said.

The Crikr JusTiceE. Now, the point is, what evidence did he have?
The court of appeals has said that the Board did have evidence, and
I understand that your position is that it had none. I will hear you
on that, but so far as I am concerned I do not think the authorities
that you refer to have any relation to a case of this kind. One was a
jurisdictional case; the other was a confiscation case. If this act is
constitutional, then the question is whether there was evidence to

.support the action of the Board acting under the act and in accordance

with its terms.
~ Mr. Lynca. There was some evidence—I will say this—for
instance, there were some witnesses, these discharged employees,
who said “I was told that I was discharged by reason of my connection
with the union.” Now, that certainly is some evidence. But we
say that the great overwhelming evidence was to the contrary and
that there should be something more than an impartial labor board
that hears the evidence and determines it. We should- have some
judicial tribunal that will pass upon it. And if the Court takes the
position that I cannot argue it, of course, I won’t go into the detail of
the evidence, but I am prepared to do it.

For instance, as an example, a great deal of time——

The Cuier JusTice. The hour for recess has arrived.

(Whereupon, at 2 p. m., a recess was taken until 2:30 p. m. of the
same day, at which time the oral argument was resumed, as follows:)

The Cruier JusTicE. Mr. Lynch, the circuit court of appeals, as I
understand it, held in this casc that there was evidence to sustain the
findings of the Board. You are at liberty, of course, to contest that
ruling and endeavor to show to us, if you so desire, that it was errone-
ous, but if it be granted that there was evidence that the court of
appeals found to sustain the findings of the Board, we do not wish to
hear you upon the conflict of evidence. ‘ '

Mr. Lyncu. Well, with that statement of the Court, may it please
the Co&lrt, Mr. Hughes, who is going to argue the legal points, will
proceed. '

FURTHER ORAL ARGUMENT ON BEHALF OF THE
PETITIONER

Mr. Hucrgs. Of course, I would only like to invite the attention of
the Court in that respect to the fact that the jurisdiction of the court
below was at issue, dependent upon whether the facts in the case
showed an unfair labor practice. : :

The Cuier Justice. The act of Congress places the duty on the
Board of making determination of the facts, and the circuit court of
appeals has sustained the finding of the Board on the facts. Now, if
you desire to argue the validity of the act of Congress, not with respect
to the conflicting evidence upon the facts to which the Board addressed
itself, why of course I assume that that will be your effort.

Mr. HueHEes. In that respect, of course, Your Honor, we rely upon
the various arguments already made in the series of cases being heard
at the present time, in respect to the validity of the act insofar as the
fifth amendment is' concerned, and the seventh amendment. The
question I would like to argue is the soletquestion of inseparability.
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Tn other words, in the event that this Court should hold that the pres-
ent act is unconstitutional with respect to intrastate commerce, as we
use the word, in other words, in these present companion cases, if this
Court should determine that by reason of those cases not involving
interstate commerce the act is unconstitutional, I would like to argue
the question of whether, in that event, the act 1s likewise unconstitu-
tional by reason of inseparability in respect of the present admittedly
interstate case. Of course, there is no dispute in the present case that
the present bus company, the petitioner, is engaged in Interstate
comierce.

Justice McREYNoLps. What was the order in the case?

Mr. HucrEes. The order was to cease and desist in unfair labor prac-
tices and to restore the individuals to duty with back pay.

Justice McREYNoLDs. You discharged some of them?

Mr. Hucres. We discharged 19 or 18 employees at or about the
time of the formation of the labor union.

Justice McREYNoLDs. What were they doing?

Mr. Hucugss. They were working on the busses. Some were bus
drivers; five of them were bus drivers, the remainder of them me-
chanics. ) L

Justice McREYNoLps. I am trying to get your case in mind if I can.

Mr. Hucaes. Yes, Your Honor.

Justice McREYNoLDs. These people were discharged, and the order
did what? ]

Mr. Hueres.. The order compelled us to restore them to duty with
back pay. ) ,

Justice McREYNoLps. Do you understand the meaning of that
order to be that you are to put them back as drivers on your busses?

Mr. Hucrgs. That is right. )

Justice McREYNoLDs. Is that admitted? .

Mr. Hucres. I think it is admitted. That is the meaning of the
order. It is perfectly clear. The order itself compels us to restore
them to duty and to give them back pay, deducting, I assume, what
they made in the meantime in some other employment. In reality,
the act says to order them to restoration of duty. Of course, then.
they compel them to be restored to duty, and that is one of our claims,
that the order is entirely unilateral, and while it compels us to restore
them it does not compel them to work for us. So that it is outside
the scope of the usual concept of duty in that respect, with respect
to the personal service contract. .

On this question of inseparability I would like first of all to show
how the thing arises, because the statute in the present case— :

Justice SUTEERLAND. Before you come to that, you say that there
are provisions of the statute that apply to interstate commerce and
other provisions that apply to intrastate matters? )

Mr. Hucaes. No; I don’t mean to give that impression, Your

onor.

I_IJust,ice SurHERLAND. Or is it a question of whether the act when
couched in general terms can be properly applied to intrastate matters?

Mr. Huenes. That is precisely the point. ) )

Justice SUTHERLAND. Your case is one that does not involve inter-
state transportation?

Mr. Hucaes. It does.
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Justice SuTHERLAND. And the language of the statute covers your
case; whether it covers more is another question?

Mr. HucHEs. That is true.

Justice SUTHERLAND. Then it is not a question of whether the gen-
eral language of the statute should be limited to interstate commerce
over which Congress has jurisdiction and not extend to intrastate
matters?

Mr. Hucaes. Well, we claim as to that, Your Honor——

Justice SuTHERLAND. In other words, is it not really a question of
separability of the provisions of the statute? :

Mr. HucrEs. Well, of course, I think all questions of separability
can be viewed somewhat conversely, or obliquely, if you want to say
it, from the viewpoint of construction.

In other words, if the object of this present act is to achieve some-
thing which cannot be achieved unless it is applied to all commerce,
intrastate as well as interstate, I say we have the right to argue that,
if you should hold that it is inapplicable to ordinary manufacturing
companies in the companion cases herein, then I say we have the
right to argue whether it is applicable to the interstate bus company
that we represent.

The CHIEF JUsTICE. Is there anything in this act which in terms
makes it applicable to intrastate people?

Mr. Hugaes. There is nothing in terms which makes it applicable,
but the object of the act

The CHier Justice. If in any case it is held that it applies to a
class of employees who are in some intrastate activity, it would have
to be because of the effect of that activity upon interstate commerce?

Mr. Hucres. That would be true, but of course—

The CuIEF JusTicE. In other words, it would be by the terms of
the act applying to what suggests an injury to interstate commerce
or the transactions in interstate commerce, and not because the terms
of the act applied to intrastate activities as such?

Mr. HugrEs. That may be true, but you must accept the definition
of “intrastate commerce’ as given by the act. In other words, if the
act shows on’its face that it was intended to apply to what we all
colloquially call ordinary manufacturing concerns or industrial con-
cerns located here, there, and everywhere, and if the administrative
construction of the act is to apply it to that, you have got to presume
that Congress intended the act to apply to intrastate commerce,
and then if you should hold that that construction is unwarranted
and that Congress had no such right, we say, if the object of the act
itself cannot be achieved by applying it to ourselves, then by cutting
down the application of the act to ourselves in effect the act is diverted
to an entirely different object than the act itself reveals. That is the
substance of our argument.

Justice SuraErLAND. Then under the conclusion that you draw
nevertheless it does not include you?

Mr. HugrEes. It does include us, but it includes us for an
object which is all-inclusive, and it cannot, in the situation we are
postulatin% achieve——

Justice SuTHERLAND. You say you are relying upon arguments
made on behalf of other people. %‘his case has no connection with
other people, at all?
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Mr. Hueaes. I admit that, Your Honor but w: i

cases wherein practically the same thing'has, been hglg cl))l;ttlﬁ)s ssgg?él
For instance, in the Trade Mark cases (100 U. S. 82), Your Honors
held that the statute that was intended to apply to trade marks, both
In mtrastate and interstate commerce, could not be applied by ju’dicial
exception or excision to interstate commerce, and the reason you said
so was because the object of the act was, as you said, to achieve a
unll\?ersallschem«}s1 of tiade-mark protection. ’

ow, L say that the present act shows on its face—and
not like to argue it, because I think it will be better donerv;o};l]!\g
:ﬁctzegﬁng counsel—but I say the object of this act shows on its face
pli}atlionv.ms intended to apply everywhere; it had a universal ap-

ustice SToNE. Is not the act by i i
aﬁfgtinﬁ torstte oot the ac ¥ 1ts terms restricted to employment

r. HueHEs. It is, Your Honor, but, as I say, in res '
word “affecting” we have got to read into that v%brd “a.é')::tgn(g”ﬂ;g:
Interpretation which is contended for by the Government, which is
that intrastate cases, for instance the Jones & Laughlin,case the
maﬁl;actlire oftiteflifaffects Interstate commerce. ’

1d 80 1 say that, if you say that that construction is no 1
and if you hold that it cannot be made to apply to those (fa.‘;;:rrg‘v?:gé
entitled to argue that it is not intended to apply to the presel,lt case

Justice StoNE. Do you think' we ought to interpret the act as
Iﬁfgaﬁzﬁn&% 01; S}n%plytmterpret it to apply only to those employ-

ect inters ithi i

Col\lais:itllition? _ ate commerce within the meaning of the

- HuerEs. I naturally adhere to Your Honors’ decisions, whi
of course are well founded, to the effect that you ought not to in’terlfl);(;lil;
acts of Congress unconstitutional where you can resolve them in
su&h %.Wag as to 1]1301d tll11at thﬁsy are constitutional.

ustice STONE. But they should no i i

thfltr{lr thLeI Constitution Will};)ermit? b be given any more latitude

- HuGnzs. Precisely. But of course, if you take & i
between the word “affecting’’ in the deﬁ:nit;,ions}:md thegot}lll:r %%l;géié
In the act, as revealed in the preamble, and if the preamble of this
act sets forth objects of the act which are to be achieved only through
_the’ ’reglmentaplon of all industry, it does not seem to me that “affect-
mg” can be given the restricted definition Your Honor contends for

The Crrer Justice. The preamble merely states, as you put it
objects, and for the purpose of achieving those objects certain cﬁzﬁnité
things are authorized or required, and if those definite things author-
ized and required are constitutionally authorized and required, would
you say that resort should be had to the preamble and objects for the
purpose of holding the entire act unconstitutional?

Mr. Hucrzs. Well, the difficulty of that, Your Honor, is the fact
that the two interact. The preamble affects the definitions, and the
definitions affect the preamble. It is an inextricable puzzle ’to me as
to just how to resolve that conflict. But I can only leave these broad
and difficult constitutional questions to the Court and say that, in the

~event that you should come to the conclusion that it is inapﬁlicable
to what I call roughly these intrastate cases—and of course it is just
& quarrel as to words as to what the meaning of “intrastate cases”
i1s—I refer to these various cases here as intrastate cases, and if Your
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Honors should determine that it is inapplicable to those cases, the
point that I would like to argue is whether, in that event, it is appli-
cable to the interstate cases such as the present. :

Now, the court below passed on the thing, and the question is com-
plicated, which I think should be brought to Your Honors’ attention
right away, by the method the court passed upon. The question was
raised and fully argued below in briefs and in argument, and in its
opinion the court said the following in ruling on it [reading]:

The respondent also attacks the act on the ground that, as construed by the
Board, it applies not only to interstate commerce but also to local industry in
manufacture and production, and that therefore the whole act falls in spite of the
separability provision in section 15.

Now, here is the point that causes the difficulty [reading]:

There would be some basis for the application of this line of reasoning in the
pending case if the Board’s construction of the act were tenable and it were rea-
sonable to interpret the act as applying to intrastate as well as interstate activities.
But as we have endcavored to show in an opinion filed this day in Fosler Bros.
Manufacturing Co. v. National Labor Relations Board, the power conferred upon
the Board to prevent unfair labor practices, as set out in section 10 (a) of the
act, is restricted to unfair labor practices affecting commerce, and commerce
is defined to mean trade, traffic, commerce, or transportation among the several
States or with foreign countries. Congress therefore did not intend to regulate
intrastate as well as interstate commerce, and there is no ground for the argu-
ment that, an important and inseparable part of the act having been condemned,
the whole act must fall.

Now, in the Foster Bros. .opinion, which in effect is made part of
the present opinion on this particular point—and the Foster Bros.
case was a purely intrastate case as we are using the term here—the
court says [reading}:

It is not the position of the Board that the act applies to all industry or to all
employers and employees, but that by its terms it is applicable only where inter-
state or foreign commerce-is subject to substantial interruption from industrial
strife arising out of the unfair labor practices which the act prescribes. However,
it is contended that when a substantial portion of the raw materials or of the
finished products of a manufacturing business move in interstate or foreign com-
merce, so that the flow thereof will be hampered or obstructed by industrial strife
in the factory, Congress has power under the commerce clause to adopt by legis-
lation appropriate methods to eliminate or reduce such industrial strife, on the
ground that it constitutes a direct and substantial burden upon such commerece.

In view of this contention, it may be immaterial—

the Court says—

it may be immaterial whether the question to be now decided is considered to be
one of statutory interpretation or of constitutionality. But sinee it may not be
supposed that Congress intended to pass an unconstitutional law, we shall dis-
pose of the case by determining whether the employer was engaged in interstate
commerce within the established meaning of the phrase when it did the acts for
which it was brought before the Board.

Now, we contend as to that, Your Honors, that if the basis of the
decision below was that the act was not intended to apply to what we
call the intrastate cases, if Your Honors should determine that it was
intended to apply but was unconstitutional in that respect, then we
say we have a right to argue that, so applied, the act 1s unconstitu-
tional by reason of inseparability to the present case.

Now, of course, we are aware of the fact that there is a separability
provision in the act, section 15, and that section is entitled to just
as much effect as any other section in the act; but of course the
difficulty in the present act iz that, unlike the act involved in the
Carter Coal Co. case, the present act has only one object so far as we
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can see, the object contended for by the various petitioners herein,
and the object which I think is revealed by the object and purpose of
~ the act as revealed by the act itself.

In the Carter case there were several objects. There were, first of
all, the labor provisions, and secondly, there were the price-fixing pro-
visions. And so you might say that in that case the separability pro-
vision would save one where the other was declared unconstitutional.

Justice McRevyNoLps. How can the separability point arise here?
There are no separate paragraphs referring to intrastate commerce,
are theré? They are all together, are they not?

Mr. Hugres. I concede that, Your Honor; they are all together.

Justice McRryNoLps. I was trying to follow your argument.
The whole act applies to whatever the Court says 1t is intended to
apply to? . -

Mr. Hugres. That is true.

Justice McRey~NoLps. And if the Court construes the act as only
a}gplig&ble to interstate commerce, what would there be to separate
them? .

Mr. Huenes. Excepting insofar as the apparent object of the act
in the definitions is to include in interstate commerce what really is
intrastate commerce.

Now, as I say, I don’t care whether it is viewed from the viewpoint
of unconstitutionality or the intention of Congress, I say that if the
object of the act is to achieve the broad results which can’only be
.achieved by applying it to all the little local manufacturing concerns
‘that it really is being applied to in practice at the present moment,
-and if Your Honors should hold that it is unconstitutional in that
respect, then I say that you have got to come to the conclusion that
‘Congress never intended it to apply to the few outlying forms of
interstate commerce which remain after you have eliminated all the
Yocal concerns.

In other words, I don’t think you can interpret this act into a

merely internal regulation of bus companies or communication systems.
In other words, Congress never intended—-there is not a word to
show it—this act to do, for instance, for bus companies, what the
Railway Labor Act did for the railroads. There was not the slightest
attempt to regulate internally the affairs of bus companies, com-
munication systems, or anything of that character. It was just for
the purpose of helping them out. The object of this act was bigger
and better than that, and I think we might as well confess it in reaaing
it over.

‘1 say that on the basis of the Trade Mark cases, and in particular
on the basis of Butts v. Merchants & Miner's Transportation Co. (230
U. 8. 126), this Court has recognized the principle that I am now
contending for, which is that the object of the act is what governs
this Court in determining whether it 1s constitutional on the question
of separability. In other words, if se}l)lamting the unconstitutional
part gives to the means prescribed by the act a different object from
the act itself, as provided in the act itself, in effect you are dividing
the act and placing it in an entirely different sphere from what it
was intended. :

In the Butts case this Court had before it the question of whether
the Civil Rights Act prohibiting the discrimination against a colored
person for the broad purposes outlined in the Civil Rights Act, which
must have read into 1t the aftermath of the Civil War, whether that

SRAMUI UG ALY AW ALY USRSRSD SAAMLDAAVT UAVASILA LUADUN AULD 100

act was constitutional as applied to a coastwise vessel traveling from
Boston to Norfolk; and this Court held that inasmuch as it had ready
held that the Civil Rights Act was unconstitutional as applied to the
States, on the basis of the very plea we now appeal to you on, which is:
the object of the act, as revealed in the preamble, Your Honors held.
that the object of that Civil Rights Act was something, as I say, more
important than the mere regui.tion of the convenience of a person
traveling from Boston to Norfolk,

And so you refused to apply it to the purpose ascribed to it in that.
particular case, and of course supporting that is Your Honors’ deecision
n Raslroad Retirement Board v. Alfon R. R. Co. (295 U. S. 330), where
you said in general terms that an act could not be put to a different
purpose than that disclosed by the act itself.

ORAL ARGUMENT ON BEHALF OF THE RESPONDENT

Mr. Famy. If the Court please, the position of the Government
with respect to the argument just made is that indicated to me from
the questions of Mr- Justice McReynolds and Mr. Justice Sutherland,
that it is not a question of separability, it is a question of application.

The act by its terms applies to no one in particular. It is an act
the primary object of which, as shown by the preamble, is to prevent
industrial strife burdening or obstructing commerce. The only
jurisdictional provisions in the act are those where they were neces-
sary to be placed to give authority to the Board to prevent the practices
under certain circumstances; that is, affecting commerce.

Now that phase, as shown in the committee reports, is used as a
short cut for the whole act, where there was a question of jurisdiction,
and it was defined in the portion of the aet relating to-definitions so
that the definition would not have to be repeated wherever there was
a jurisdictional question in the act itself. It is defined as “in com-
merce, or burdening or obstructing commerce, or having led or tend-
ing to lead to a labor dispute burdening or obstructing commerce’’,
and “commerce” is defined in the traditional sense of interstate and
foreign commerce, with the one addition that in the District of Co-
lumbia and in the Territories the plenary power of Congress is exer-
cised, which accounts for and made necessary the broad definition of
“emplqyees’.’ contained in the definitions of the act. Except for that
broad definition of “‘employees’”’, the plenary power of Congress in
the District of Columbia and the Territories could not be exercised.

It is clear from the structure of the act that it must be applied under
the facts of each particular case,’and the facts of each case must be
brought within the commerce power as expressed in the jurisdictional
provisions of the act. Now it is true that the Board has taken juris-

diction and is presenting to the Court for its determination those cases

which the petitioner in this case calls so-called intrastate cases: but

the (H'les.tlon is whether or not the act applies to those cases under the

mns ictional limitations of the act, and that is the sole question
ere.

‘The contention that the act has such a broad purpose, notwith-
standing the jurisdictional limitations, that, even if applicablé to
certain types of industries, it must fall completely, would seem to be
unsound both in reason and from the precedents. The precedents
principally relied upon for that proposition are United States v. Reese
(92 U. 8. 214), the Trade Mark Cases (100 U.S. 82) and the first
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Employers’ Liability Cases (207 U. S. 463). The Court will recall
that in each of those cases the language of the statute was general and
indivisible, as the Court described it; so that in order to bring the
statutes within the constitutional power of the Federal Government,
the Court said it would have to read into the statute in each case
words of limitation, which it was not called upon to do. Whereas
in this statute Congress itself has read into the statute, has placed
into the statute in the jurisdictional provisions themselves, the very
words of limitation, within the Federal power, which were omitted
in each onc of the statutes considered in the Reese case and the Trade
Mark cases and the first Employers’ Liability cases.

Obviously, the purpose o%) the act being to protect interstate and
foreign commerce by this means, it is—not only from these precedents
but from principle—unreasonable to say that Congress did not intend
to do the very thing that it was seeking to do; that is, to protect
interstate and foreign commerce from the burdens and obstructions
of industrial strife.

Now the contention is made by the petitioner that Congress, I
suppose, thought that power extended where it did not extend. It
may be that Congress so thought; but in order that the statute which
it enacted should not go beyond that power, whatever it was, and
however broad a scope éongress might have hoped that it would have,
it placed in the statute the constitutional words of limitation bésed
upon the commerce clause. :

-~ If this act were limited, as we contend it should not be limited,

because we contend the commerce power itself is not so limited, to-

industries akin to that now before the Court, the act would be appli-
cable to a larger number of employess than the present Railway Labor
Act. There would be approximately 2,000,000 employees and their
employers subject to the act, even if it were limited to interstate
transportation and communication and the maritime industry.
Now the Congress having enacted special legislation for the railroads
along this line, is it to be assumed that in endeavoring to extend, to the
{ull extent of the commerce power which may be exercised in this
respect, the benefits of such legislation, it did not want to extend those
benefits to such industries as the tremendous interstate motor-vehicle
industry, the tremendous interstate communication industries, and
the whole maritime indusnz, to mention only a few.

In view of the fact that the question as to the findings of the Board
was disposed of in the manner in which it was, I will, of course, not go
into any discussion of the facts of the case. I simply would like to
make this statement on behalf of the Board—that if the Court were

called upon to review the findings of fact made in this case, it would not,’

only find that those findings were supported by the evidence, but that
the conclusion reached by the Board was inevitable; that the Board
arrived unquestionably at the truth, which was all that it was seeking

to arrive at; and, notwithstanding the statement of the trial examiner:

cut out and read to the Court this morning, the Court would find, if it
reviewed this record, that there was a tremendous amount of evidence
permitted to be introduced by witness after witness, and there was not
the slightest curtailment of the fullest opportunity to be heard in the
development of the case.

(Whereupon, at 3:05 p. m., the oral argument in this cause was
concluded.)

In the Supreme Court of the United States
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ORAL ARGUMENT
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N The. above-entitled matter came on for oral argument before the
Chicf Justice and Associate Justices of the Supreme Court of the
United States, at 3:05 p. m.
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On behalf of the petitioner: Hon. Stanley Reed, Solicitor General of .
the United States; Hon. J. Warren Madden, Chairman, National
Labor Relations Board.

On behalf of the respondent: Mr. Earl F. Reed, Mr. Charles Rosen,
Mr. W. D. Evans, and Mr. John E. Laughlin, Jr.

The Cuier Jusrice. No. 419, National Labor Relations Board
against the Jones & Laughlin Steel Corporation.

ORAL ARGUMENT ON BEHALF OF PETITIONER

Mr. MappEN. May it please the Court, in January 1936, a charge
was filed with the regional office of the National Labor Relations Board
at Pittsburgh by the Amalgamated Association of Iron, Steel, and Tin
Workers, Beaver Valley Local Lodge. I shall hereafter call this lodge
the union.

This charge alleged that the respondent herein, the Jones & Laughlin
Steel Corporation, had violated section 8, subsections 1 and 3, of the
National Labor Relations Act, in that it had interfered with, restrained,
and coerced its employees in their right to self-organization, and in
that it had discharged a number of its employees because of their
union membership and activity. '

The Board, after investigation, issued a complaint against the re-
spondent alleging these same violations. The respondent filed a
special appearance and answer, in which it denied the reasons alleged
by the Board for the dismissals, although it admitted the dismissals,
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and in which it raised a number of constitutional objections to the
act and to the act’s application to this respondent.

The Board held a hearing and the respondent participated in that
hearing only during the stage when evidence was }l))eing introduced as
to the nature of the respondent’s business. When that evidence was
completed the respondent made a motion to dismiss the complaint
upon the ground that the evidence had shown that the Board has no
jurisdiction and that the act had no application to the respondent.
That motion being denied, respondent withdrew and took no further
part in the hearing. '

The hearing continued, and the Board made a decision and order
to the effect that the respondent had violated these sections of the
act by interfering with, restraining, and coercing its employees, as
charged in the complaint, and that as to 10 employees it had discharged
them because of their union membership and activity. -

The Board further found that, due to the nature of the respondent’s
business and of the other facts in the case, these unfair labor practices
were unfair labor practices affecting commerce within the meaning of
the National Labor Relations Act.

The Board then filed its petition, pursuant to section 10 (e) of -the
statute, with the Circuit Court of Appeals for the Fifth Circuit, the
circuit in which the respondent does business, asking that court to
issue its order enforcing the order of the Board. That court denied
the Board’s petition upon the ground that the statute was not appli-
cable to this respondent in this situation. The court later denied the
Board’s petition for a rehearing. The Board petitioned this Court for
certiorari.

The questions presented in this case are whether the National Labor
Relations Act is applicable or can be applicable to this respondent in
this situation under the provisions of the commerce clause of the
Constitution, whether the act is in violation of the fifth amendment
as a deprivation of the respondent’s liberty or property without due

process of law, whether it 1s in violation of the seventh amendment as-

denying the respondent the right of trial by jury, and the first amend-
ment as denying the respondent the right of free speech, and as to
whether the respondent can bring into question other provisions of the
act than those which have been applied to it, and if so, whether those
other provisions are separable.

The respondent is the fourth largest company in the steel industry
in the United States. Its assets consist of some $180,000,000. It is,
according to its own statement, filed with the Securities and Exchange
Commission, completely integrated, owning and operating iron-ore
mines, transport boats, limestone and coal mines, a railroad, the mill
at Aliquippa where the events in question in this case took place.
These things will be further described in the statement.

The plant of the respondent here in question is located at Aliquippa,
Pa. That is on the Ohio River about 12 miles below Pittsburgh.
The plant is a large plant, covers about 475 acres, and extends up
and down the Ohio River about 5 miles. It is one of the two plants
of the respondent, the other one being of about the same size and
being located at Pittsburgh.

The Aliquippa plant employs about 10,000 employees. Itislocated
at a strategic commercial location near the junction of the Ohio and
the Monongahela Rivers and with access to the Pittsburgh & Lake
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Erie Railroad, which is a part of the New York Central Railroad
System. There is in the plant itself and wholly owned by the respond-
ent a railroad consisting of some 43 miles of trackage, together with
the locomotives and cars, and having about 450 employees.

The respondent obtains its iron ore from mines owned by itself
in Michigan and Minnesota. Its other principal raw materials are
limestone and coal for coking purposes. The iron ore is brought
from the mines by industrial railroads which depend almost entirely
upon this ore business to the upper lake ports of the Great Lakes.
It is from those ports transported by special ore carriers, some of
which are owned by the respondent itself and some of which are
apparently common carriers, to Ashtabula, Ohio, where the respond-
ent maintains docks. There the ore is unlosded, mostly directly
into railroad cars, for transportation to Aliquippa. Sometimes, de-
pending upon the needs of the situation, some ore is stored at the
docks at Ashtabula. _

The coal is obtained from the respondent’s coal mines, which are
located up the Monongahela in Washington County, Pa., which are
there operated by a wholly owned subsidiary of the respondent.
The:-coal-is. transported from those mines in the respondent’s own
etlluipment, barges and towboats, to the river adjacent to the Aliquippa
plant. .

Respondent’s limestone is obtained from its quarries in West
Virginia principally. It also has quarries in Pennsylvania. It is
transported by rail to the respondent’s plant at Aliquippa.

In October 1935, which was a representative month, 6,222 carloads
of majgerials came into the respondent’s Aliquippa plant. Something
more than 200 carloads per day. Ninety-séven percent of the business
done by the P. & L. E. Railroad at the Aliquippa station is attributable
to this respondent. The respondent is the largest customer of that
railroad anywhere on its line.

The incoming shipments are unloaded by the respondent’s own
employees and are handled continuously through this steel mill.
Outgoing shipments take place from practically every stage of the
process. In other words, semifinished materials and materials in
other stages of finish down to the ultimate product are loaded out
and shipped-out at all stages. Each department of the mill has its
own shipping department.

Blast furnaces are the first step in the process, and there, by the
mixture of iron ore, coke, and limestone, the pig iron is made. The
pig iron emerges and is never allowed to cool, but it is transferred
mmmediately to the Bessemer converters or the open-hearth furnaces
for the making of steel. Out of these furnaces the steel comes in
molten state and is poured into ingot molds, but there again is never
allowed to cool, but goes immediately into the soaking pit, where it
is given a uniform temperature for the purposes of rolling, and from
there it goes into the various rolling processes, the first process being
either slabs or blooms, and some of ‘those are shipped away, loaded
on cars and shipped away to customers from that point. The rest
of it is further processed, some of it completely processed into pipe
or wire or nails,

Practically all of its business is done on customers’ orders, the re-
spondent manufacturing practically nothing for stock. Ordinarily
customers’ orders are filled within a week after they are received.
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Respondent itself states that 100 industries look to Jones & Laugh-
lin for steel. Part of its produects are shipped out by rail, some 60
cars a day of steel and other products going out of the mill. A very
large amount of its products are -shi}gged out by-boat down the Ohio
and Mississippi Rivers, and that by the respondent’s own equipment.

Respondent maintains warehouses in the large cities along the Ohio
and Mississippi Rivers, also in Chicago, Detroit, and Long Island
City, N. Y. From these warehouses products are transshipped by
rail to the customers. In two of these warehouses are fabricating
shops for further processing of the materials. » :

Respondent’s sales are throughout the United States and many
foreign countries, and are arranged through 20 sales offices maintained
by the respondent in the principal cities throughout the United States.
These sales offices, as I understand it, arrange the orders, which then
come into the plant, and the shipments are made from the plant or
from the warehouses which I have mentioned. Sales are made at a
delivered price. . ' _ '

Here we have then a Nation-wide enterprise drawing materials from

a number of States, transporting these materials to a considerable.

extent in its own equipment, processing them, again transporting and
marketing the products, marketing the products through its own
organization, and to a considerable extent transporting through its
own organization. . : S
Justice SuTHERLAND. I may have misunderstood you, but-.I
gathered from your statement that they are not engaged in trans-
porting any but their own products? o
Mr. MappeN. That is right, yes, Your Honor. They are not
engaged in transporting for others. R
Justice SuTHERLAND. These materials are to be employed in man-
ufacture? , -
Mr. MappEN. To a considerable extent. There will be some
further statement about that, '

Now, consider for a moment the steel industry as a whole, of which

this respondent is a very considerable unit. The whole indust
shows on a larger scale substantially the same pattern. Nearly

of the ore, 85 percent of the ore, which is used in the steel mills of this
country, 1s obtained from Michigan and Minnesota. Most of the
steel is manufactured in Pennsylvania, Ohio, Indiana, and Ilinois,
some in Alabama. None of those States except Pennsylvania and
Alabama have supplies of coking coal. So that there is this constant
movement of ore from Michigan and Minnesota over the Great
Lakes to the steel mills, and a constant movement from the other

direction of the coal for coking purposes from the western Pennsyl-

vania area to the mill, and again the movement of limestone of the
same kind. And out of all. of the mills the same sort of current of
commerce oceurs in the products of the mill.

The entire steel industry involves an investment of some five

billion dollars, and in 1934 used some 50,000,000 tons of material..

I may say that the respondent itself over a period of 10 years prior to
1930 averages 3% million tons of iron ore per year. : .

The stee%mills are located on the cheap water transportation of the
Ohio River and of the Great Lakes. Whatever migration of the steel

industry there has been in recent years has been along the path of this

current of commerce, moving away. from the Pittsburgh area and
closer to the sources of supply of the ore, along the Great Lakes.
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The president of the United States Steel Corporation said:

‘The production line of the automobile industry now begins back in the 'éteefl"
mills, and we are in accord with any effort to keep it running more steadily through
the years. SoEe

It seems to me that the pattern of commerce which we have here
fits admirably the language which this Court used in the case of Staf-
Jord ». Wallace (258 U. S. 495), when it said:

The application of the commerce clause of the Constitution in the Swift“oi:a'sa‘
was the result of the natural development of interstate commerce under modétn
conditions. It was the inevitable recognition of the great central fact that such
streams of commeree from one part of the country to another which are evers:
ﬂow_mg are in their very esgence the commerce among the States and with foreign
nations which h‘lstoncnlly it was one of the chief purposes of the Constitution to.
bring under national protection and control. s

I observe-that in this statement not only does this Court suggest
that there is a right in the Congress of the United States to protect
these great strearns of commerce, but there is a duty, it having been-
one of the-principal purposes for the creation of the Nation out of
the group of separate States for it to do just these things. _

The Beaver Valley Lodge of the Amalgamated, which we call the
union, wes chartered in 1934. Immediately the respondent countered
by opposition. It set its compiiny police upon the leaders of.the:
union. It followed them about. It followed them even to neighbor-.
ing towns when they went there to meet visiting organizers. An
employee of the company stationed himself at the house of the prin-'
cipal mover in the union activity, taking down the names of all who.
visited the house and questioning some of them as they came away. . .

The union officers, and higher officers of the union, national officers
of the union, were vilified. The employees were warned as-to what.
would be the consequences of the growth of the union or of their
union membership. One employee at least was warned that he would
not longer be able to let his rent remain in arrears if he joined the
union, and that bis credit in the local stores would be destroyed.

Over a comparatively short period 10 employees of the respondent
were dismissed for what the Board found to be union activities. In
each, of course, the supervisor gave on the occasion of the dismissal
some other reason for the ‘dismissal. His reasons are shockingly
trivial, one man of many years standing having been dismissed for
failure to close a door, anotber for leaving his keys lying on the desk

- near the crane. The whole thing is in a rather familiar pattern. At

the first slight infraction of rules the dismissal comes, for reasons
which, I think, Your Honors would agree no enlightened employer
would really dismiss his employees. The picture is very much the
picture which the district court had in the Texas & New Orleans case,
when the men involved there were dismissed, the company in each
case giving reasons for the dismissal which the court simply did not
believe were the true reasons for the dismissal.

~The Board, as I said, ordered the respondent to—I should have said
with reference to your question that these workers who were dismissed
were engaged in various duties about the plant, some of them operating
cranes which in general moved the materials forward from one depart-
ment of the plant to the other, but. which were also used to load
materials out of the plant (if they were sold at that stage of the
process), some inspecting motors, some driving tractors, one at least
operating a nail machine. The Board, as I said, ordered the respon-
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dent to cease and desist and reinstate these men, and that order is
the subject of this litigation. _

The statute and the Board’s order were based upon the commerce
clause of the Constitution, and so the question arises what had the
respondent’s conduct to do with commerce among the several States?

In the first place, Congress has found, and history and experience
show beyond question, that the conduct which the respondent was
found by the Board to be guilty of in this case does produce industrial
strife. There certainly can be no serious argument about that ques-
tion. If you do these things to your employees what is the expected

reaction? We submit that in the absence of a law such as this the.

employees have one of two choices: Thei; can either lie down and give
up their ambition to protect themselves by unionization and collective
bargaining; or, on the other hand, they can strike.

Now, this Court in American Steel Foundries v.. Tri-City Central
Trades Council (257 U. S. 184), which has been referred to many times
in this case, has said that they bave a right to have their union and
that they have a right to organize for the purpose of protecting them-
selves, and if the employer does interfere with that right trouble may
be expected. ) ) : .

These employees did not resort to either one of those alterratives.
They did not lie down and they did not strike. They brought their
case to an agency of the Government which they thought had juris-
diction to right their wrongs in an orderly fashion. ,

The problem for the Board then was not whether this kind of thing
tended to produce industrial disturbance. The Congress had settled
that, and had settled it in accordance with all history and all experi-
ence. The question for the Board-was rsther, Does-this conduet. of
the respondent in this situation affect commerce within the meaning
of the Constitution? If it does, it affects it within the meaning of
this statute and the Board has a right to apply the statute to the
situation. I need not go into the language of the statute again on
this point. That has already been covered. . But we argue it was
the evident intent of the Congress; Congress had no apologies for
this law; it thought that it was a good law; it thought that it would
bring, or tend to bring industrial peace, and it wanted the application
of the law to be as broad as it constitutionally can be made, and it
used this language that has been referred to, that in situations affect-
ing commerce the law shall be applicable.

Obviously, in the administration of the law the Board must look ~

to the decisions and opinion of this Court with reference to the
situations to which it could constitutionally apply the law, finding
exact precedents where it could, drawing analogies which seemed to
it to be fair. That, then, has been the Board’s source of authority for
the position which it took in this case.

Now, an examination of the precedents of this Court with reference
to the power of the National Government in relation to industrial
strife, the difficulty with reference to the precedents is this, that in
the past, except for the experience in the railway industry; the
National Government’s dealing with industrial strife has been only
on a penal or control basis; that is, on the basis of going in and
attempting to do something about it after the strife had broken out.
This statute, of course, is obviously a preventive statute. It is
entirely possible that in this case it has prevented labor toubles by
allowing the men to bring their case to the Board and to this Court.
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Counsel for the respondent say in effect the National Government
being a government of limited powers, it cannot act until it has a
specific situation to act upon. Again and again in respondent’s brief
this is stated in effect: ‘“You talk about solving industrial strife, but
there is no industrial strife. There was no strike in our plant.” We
think that this idea would prevent the National Government com-
pletely from extending any sort of preventive remedy in the direction
of industrial strife, and we think that this is a counsel of despair,
which is neither reasonable, practicable, nor in accord with the
precedents-of - this Court.

‘We have no doubt that to whatever extent the National Govern-
ment could constitutionally deal with industrial strife after that

‘strife had broken out, it has the power to prevent such strife if there

is a reasonable likelihood of strife of the sort which it could deal with
after such strife had broken out.

The history of the Packers and Stockyards Act is here as an exam-
ple. After many years of effort by the National Government to deal
with particular conspiracies after the conspiracies had been made,
the Government went into the preventive business and established
somewhat meticulous regulations for the operation of all these stock-
yards and wiped out the whole difficulty in one act.

We think the decisions of this Court approve the application of the
Federal power to the following situations involving industrial strife:

(a) Where such strife involves an intent to affect commerce.

(b) Where such strife has the necessary effect of substantially burdening
commerce.

(¢) Where such strife is an example of constantly recurring industiial strife .
which is & burden upon interstate commerce.

- In this case there is a very considerable probability of a strike with
intent to affect commerce. The Solicitor General is going to deal with
that situation, and I pass over it. But the National Government’s
power is not limited to cases of intentional strikes. If that be true, that
would be a most remarkable limitation upon the power of the Congress
to deal effectively with the Nation’s commerce. It would mean this,
that if two sets of persons under exactly identical physical situations
did exactly the same acts with exactly the same effects upon interstate
commerce, the power of the National Government would reach to one
set of those persons but would not reach at all to the others. This
Court has laid down no such doctrine. On the contrary, in the first
Coronado Coal case (259 U. S. 344), this Court said: )

Coal mining is not interstate commerce and obstruction of coal mining, though
it may prevent coal from going into interstate commerce, is not a restraint of
that commerce unless the obstruction to mining is intended to restrain cominerce
in it or has necessarily such a direct, material and substantial effect to restrain it
that the intent reasonably must be inferred.

Again, in Industrial Association v. United States (268 U. S. 64), the
Court repeated with approval the same language, and again in United
Leather Workers v. Herkert & Meisel Trunk Co. (265 U. S. 457) is the
same language.

The respondent recognizes that ‘“necessary effect”’ may be just as
valid a reason for the application of the commerce power as “intent.”
On page 91 of the respondent’s brief appears this language:

If this were a proceeding against striking employees under the antitrust laws,

the connection between strikes and stoppages of commerce might be legitimately
urged as a reason for inferring au intent to restrain the movement of commerce,
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but here there is no actual or threatened strike such as the petitioner supposes to
exist. . '

Suppose, when the circuit court of appeals decided that the Board
had no jurisdiction and that this act had no application to this re-
spondent, the workers involved in this case had said to themselves,
“We thought we had three choices. We thought we could either lie
down or strike or resort to the law. Now we have found that we have
only two choices, and we choose to strike.” ; .

This extract from the respondent’s brief which I have just read you
indicates that this would be the respondent’s counter to such a strike;
it would go into the Federal District Court for the Western District
of Pennsylvania and file a bill in equity saying something like this:
“A group of men down at our plant have entered into an agreement
in restraint of commerce. The consequence is an enormous disruption
of the commerce of the Nation. Orders cannot be filled, goods cannot
be shipped, mines in Minnesota and Michigan cannot operate, boats
on the Lakes are stopped, railroads have nothing to transport and
nowhere to unload it if they do transport it. Boats on the Lakes are
stopped. Telegraph and telephone messages are coming in all the
time from every State in the Union ‘Where is the steel that I or-
dered? It should have been ready for shipment by this time.”” ‘A
disruption of commerce which is ost inconceivable.

The petitioner there, or complainant, says, “We are entitled to an
injunction against these people. They have no right to enter into an

agreement which thus disturbs the commerce of the Nation, Our

authority is the language of the Supreme Court in the Coronado case.
These men are well informed. They must have known when they
struck that this would be the effect upon commerce, and therefore the
necessary intent will be inferred.” Suppose the Court says, “On the
authority of the Coronado case you seem to be entitled to your injunc-
tion, but, by the way, what caused this strike?” “Well,” these workers
say, and the Labor Board found, that ‘“the strike was caused by a
rather small incident. We discharged 10 men because they joined
a union.” The judge says, “Was that a violation of the National
Labor Relations Act?’ Counsel says, “It would have been, except
that the National Labor Relations Act had no application to the case.
The case had nothing to do with interstate commerce.”

And we have a situation which it seems to me is quite illogical, that
the very thing which caused the strike, which caused it immediately,
and as a result of which it immediately came about, that thing is held
by the circuit court of appeals as having no sufficient relation to
commerce so that the Federal Government can do anything about it.

Now, the consequence of such a ruling is this, that in no circum-
stances can the National Government do anything about employer-
labor practices in these industries which ship goods in interstate
commerce and as to which striking workers may be prosecuted or
enjoined by the National Government under the operation of the
Sherman Act.

This doctrine, then, of “necessary effect” as being the equivalent of
“intent’’ is the doctrine of this Court. It is plain then that this
Court has not placed any spurious and crippling limitations upon the
constitutional grant of power to Congress to regulate commerce.

I desire to return for the moment to a discussion of Stafford v.
Wallace (258 U. S. 495), which is an analogy the Board has resorted
to in the decision of its cases.
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" Can there be any doubt that industrial strife in a stockyard which
would stop the stream of commerce through that stockyard would be
a proper subject for the cognizance of the National Government?

Justice VAN DevanTer. Would you say that again, please?

Mr. MappeN. Can there be any doubt that labor trouble in a stock-
yard, which labor trouble stopped the flow of commerce through that
sboc]liga.rd, would constitutionally be a proper subject of control by
the National Government? - ’

Justice McReyNoLDs. If the men in that stockyard were employed
at something which may not interfere with interstate commerce, how
far would you go? ’

Mr. MappEN. There is always, of course, in considering these
problems, just as there has been when this Court considered the labor
cases under the Sherman Act, not merely the constitutional question
of the limitation but the question of the wisdom and practicability of
i t. . <
Justice McRey~NoLps. I am asking you about the power. Does
Congress have the power to say to these men——

Mr. MappeN. I should say that if they said to a man there, “You
cannot qhmt your job,” you would be in difficulties there with the
thirteenth amendment to the Constitution: I should say that if you
said to a group of men there, “You cannot enter into an agreement to
quit your jobs, although individually you may quit them,” there you
would face no problem of constitutional power at all, but merely a
problem of the wisdom of its exercise.

Now I should say that it would be unwise to so exercise the power
unless you had first done all that you could by way of prevention of
the difﬁculﬁr.

Justice McREYNoLDs. We are not going to decide the wisdom of
Congress. Did Congress in the Stockyards case interfere with the
interstate commerce clause because they did not pay sufficient wages
and say that they must pay each one of them $10 a day?

Mr. MappeN. No;Ishould suppesenot. Icould imagine that there
might be a sufficient connection between the wages and the labor
troubles, thereby stopping the flow of commerce, but I see no such
intimate connection whatever as there is between strikes and the
flow of Commerce.

The statistics which we rely upon here show that a very large
number of strikes are not based at all upon problems of wages and
hours and substantive conditions, but are based upon the desires of
the men first to organize themselves into unions, so that they can
speak to their employer with some authority with reference to their
conditions. .

May I ask you about the time?

The CrieF JusTickE. You have used 40 minutes.

Mr. MappEN. It does seem to me that if the National Government
really has the power to protect the flow of commerce through the
stockyards, for example, by the meticulous regulation which 1t has
imposed in the Packers and Stockyards Act, if the overcharge for the
use of the stockyards of the amount of a few cents or a few dollars
is. really of interest to the National Government, then I cannot
conceive of how some other activity which would stop the flow of
commerce completely, instead of levying a little additional financial
charge upon it, but which would stop it completely—I cannot con-
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ceive why that would not be of equal interest to the National Gov-
ernment.

If you will indulge me, I want to read from Your Honor’s own lan-
guage in the——

Justice SUTHERLAND. Is that the basis of your argument, that it
coxelpletely stops the flow of commerce?

Mr. MappeN. That is the basis of my particular argument.

Justice SuTHERLAND. In relation to this case?

Mr. MappEN. Yes. No; that is not all that there is to be said for
this case. That is one of tilearguments.

Justice SUTHERLAND. In other words, that is the basis of the argu-
ment you are making now?

Mr. Mappen. Yes. If Your Honor will indulge me, I want to
speak about that in connection with some language which this Court

itself used in Stafford v. Wallace. :
The object to be secured by the act—
That was the Packers and Stockyards Act, of course—

is the free and unburdened flow of livestock from the ranges and farms of ‘the West
and the Southwest through the great stockyards and slaughtering centers on the
borders of that region, and thence in the form of meat products to the consuming
cities of the country in the Middle West and East, or, still as livestock, to the feqding
places and fattening farms in the Middle West or East * * * e ’

Now, if Your Honor please, it seems to me that the flow of com-
merce which is described in that language and which was the fact in
those stockyards cases was a flow of commerce not only through the
stockyards but through the meat factories, through the packing plants.
The consequence is that the analogy which we draw of the flow of raw
materials into and through and the flow of finished products out of the
steel mills seems to be a logical one.

Justice SUTHERLAND. So far as the cattle are concerned, how far
could you go? You say that that is an analogous situation?

Mr. Mapoen. That 1s right.

Justice SuTEERLAND. Taking it back, for instance, to the herder;
suppose the herders raising cattle organized a union. Could Congress
regulate that?

r. MappexN. I should say not, Your Honor. I should say that
you have with reference to the commerce of the United States a
problem somewhat similar—and certainly you have with reference to
the extreme concept which this Court has used—you have a problem
somewhat similar to that which you have with reference to physical
streams of water. 'The water after it becomes a stream gets a wholly
different sort of protection from what it gets when it is surface water or
when it is percolating through the ground. At that time it is prac-
tically any man’s property and it has very little protection from
destruction. When it becomes a stream, however, it then comes
under the scope of a different set of legal powers.

Now this process of drawing lines between intrastate and interstate
activities, it may well be—it is not for us, of course, to cut the pattern
for Your Honors—but it may well be that an analogy something like
that may be useful in determining the extent to which the National
Government can go in the control of the things which affect the
commerce of the Nation—how greatly affect, how immediately, how
directly, if you will, and so forth. :
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" Now it does seem to me that by your own authority the meat
factory is in the stream of commerce. The stream of commerce
flows through it. I can imagime no reason why the Government,
which has not only the right but the duty to protect that great flow of
commerce, cannot protect there as well as it can just before it reaches
that point or just after it reaches that point. Indeed, it seems to me
that the attempt of the National Government to protect its great
streams of commerce is futile if there is somewhere along the stream a
point where the hand of the Government is stayed and where stupid
State regulation, or lack of regulation, may destroy the whole stream
which the Government has so carefully conserved up to that point
and which it is going to pick up again and conserve so carefully be-
yond that point. o T

I just cannot see why the Government, which undertakes to protect
this thing, should allow it to get out of control at some stage in the
course of the stream and then perhaps permit it to be destroyed
which would be exactly what would happen, of course, to our enormous
stream of raw materials coming into this steel mill and our finished
products going out. . '

If labor trouble should stop this mill, there is no question but
what transportation would stop, communieation would stop, boats
would ‘be tied at their docks, interstate orders -and shipments could
noltf be maﬁe. ’ T

ow, why should the Government interest itself so meticulously i
all of these things just before they enter the gates of this factory ya.nné
then allow the whole work of conservation to belost while they are
ms‘%rle it? L E

. We no more assert that manufacturing is interstate commerce than
did this Court in Stafford v. Wallace %,ssert that meat packing or
soap making or feeding hay to cows is interstate comimerce. We
merely assert that the Government, which has the responsibility,
cannot have the factory gates slammed in its face and have it said to
it, “Inside here you have lost your control, and whatever happens
to your great stream of commerce is none of the National Govern-
mient’s business.” ‘

A grave problem for this Court, of course, is the préservation of
our very useful American system of dual sovereignty, but it does seem
that where the United States has found its responsibility; certainly
one of its grave responsibilities is to foster and protect the Nation’s
commerce, that where it has found that responsibility the States
must give way to whatever means it develops as necessary for the
National Government to adequately protect those streams of com-
merce. : AL '

I would like to say just a word about some of the points made in
respondent’s brief. They cite a large number of State taxation cases.
It seems to us quite evident that those cases have no bearing whatever
upon the matter. Your own opinion in Stafford v. Wallace, com-
pared with Minnesota v. Blasius (290 U. S. 1) indicates what 1 mean.
In Stafford v. Wallace you held that the National Government should
regulate the stockyards. In Minnesota v. Blasius you held that the
State could tax animals in the stockyard. - It was perfectly evident

‘that ~those animals, although they were in the flow of commerce,

because by custom and history they would go on to other States,
nevertheless, they were not in transit within the meaning of the other
line of cases which would relieve them from State taxation.
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It seems to me that Arkadelphia Milling Co. v. St. Louis S. W. Ry.
(249 U. S. 134), which the respondent relies upon, is simply another
illustration of something which may or may not have been in the flow
of commerce but which certainly was not in transit, and. therefore
beyond the State’s power to tax and the State’s power to regulate in
a nondiscriminatory fashion.

FURTHER ORAL ARGUMENT ON BEHALF OF PETITIONER

Mr. StanLEY REED. May it please the Court, in Virginian Ry. Co.
v. System Federation No. 40, Your Honors had before you the Rail-
way Labor Act from the standpoint of the extent of congressional

ower over interstate commerce, the separability of the act, and its
interpretation, and whether or not the provisions of that decree were
made invalid by the fifth amendment. :

In The Associated Press v. National Labor Relations Board almost
the same questions arose, except that no questions of the interpreta-
tion of the statute were raised. In the series of cases that we are now
discussing we have a situation which requires that we give thought
to the power of the Federal Government to regulate interstate com-
merce and to protect its flow, even though to do so it must reach into
the industrial and manufacturing enterprises of the Nation. .

In the brief for respondent in this case an effort is made to discuss
not only the precise issues which we conceive to be lf)regented to Your
Honors at this time, but also the entire theory of collective bargaining,
its effects upon industry, and the right of the Government to interfere
in the rather intricate employer-employee relationship. .

It seems to me that the same point of view was presented in The
Associated Press case—that you were asked to consider not the par-
ticular instances that are before the Court in these cases, and not the
particular sections of the act which we shall attempt to bring before
this Court, but the broad field of labor relations. .

Now, quite obviously, there are go?wx:igl to be many problems arising
in the field of labor relations that will at some time be considered
by this Court, but it does not seem to us that this act, phrased as it
is, permits the entire theory of collective bargaining to be raised in
these cases. .

There are other provisions of the act that are criticized. The sec-
tion as to exclusive representation—that is not before the Court at
this time. It is our position that this act, which is a regulation and
protection and control and encouragement of interstate commerce, is
an undertaking to protect that commerce through dealing with those
labor relations that directly affect that commerce. )

Whether that is separable from collective bargaining I do not intend
to argue at length. T do, however, wish to make this comment—that
collective bargaining is not the ultimate end of this act. It is phrased,
of course, as a regulation of commerce. It is, {rom our point of view,
a regulation of commerce. It deals with labor relations as they
directly affect commerce. And in labor relations as they are known
today to all men nothing is of more importance than the right of
treedom of organization and the right to be free from dictation or
coercion in that organization and the right to select representatives
to deal with employers, whether through coercive collective bargain-
ing processes or otherwise. We make this distinct point, therefore,
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that regardless of collective bargaining provisions and regardless of
provisions as to exclusive representation, this act sufficiently mani-
fests the intention of Congress—and the intent is the test of separa-
bility—that even though collective bargaining might be found to be
contrary to the due process clause, certainly there is, nevertheless,
sufficient virtue and sufficient good to be found in the provisions deal-
ing with representatives and with freedom from coercion or interfer-
ence in the choice of those representations or in the organization of
unions to justify their separate enactment. :

The legal principles, counsel for the respondent and ourselves would
probably state in almost the same language. We do not contend, of
course, that this act is based upon any power except that derived
from the commerce clause. They certainly would not say that due
process requires that everyone should be left absolutely free from the
power of government to protect the general good. It is in the appli-
cation of those different theories that we find ourselves in disagreement.

The brief of respondents treats lightly the importance of firing
10 or 11 men out of 20,000 and asks how that could interfere with or
affect interstate commerce. I thought I heard the same thought
expressed in The Associated Press case. It was quite reminiscent of
the thlnf that were ‘said in the early days when the Government
undertook the regulation and control of the railroad systems. A
doughty old commodore of transportation expressed his opinion of the
interests of the public in language that no one has forgotten. We had
expressions of the intolerent attitudes of railroad operators with respect
to the snooping activities of the Interstate Commerce Commission,
when they came to investigate the railroads’ books in regard to political
donations.

And now we have that same attitude expressed through the opposi-
tion of these respondents to the action in this case—‘:lgle right of an
employer to protect his own business, to hire and fire as he thinks wise,
free of the meddlesome interference of Government on behalf of his
employees. We takeit that it is clear that there are certain rights that
employers must allow the public and their employees, even though it
does affect their own constitutional freedom and property and due
process to a reasonable degree; provided, of course, that we exercise
that interference for an aim that is legitimate and within the constitu-

tional powers of the Government.

The statistics on strikes over a period of years show clearly the
great problem which strikes create. On the last ;L)lage of the Associated
Press brief and on the last page of the brief in this case Your Honors
will find two different tables. Tbey point out that strikes brought
about because of a desire to organize or because of interference with
organization make & growing percentage of all the strikes in the
country. They point further to the fact that in some years almost a
million and & half men are affected by these strikes, and, broadly
speaking, an average of about 15 days each year is lost through strikes
for each man affected.

Of course, the Court is thoroughly familiar with the seriousness
of the strike situation. We might expect that because we have a
serious situation we would find that the Government has power to
provide a remedy. We need to go farther than that. Consequently
there has been a long-continued interest of the Federal Government
in the strike situation, and in the industrial situation as a whole, that
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s < to the Industrial Commission of 1898 and comes on
fi%%ﬁezobtaﬁt National Industrial Recovery Act. A typical result of
those continuous investigations will be found on page 65 of our brief,
where we refer to the report of the President’s Industm;.l Conference
of 1918. All of these matters were before Congress. Not only were
the Members of Congress as familiar as we are with the constant
research and investigation into the strike situation, but they held
prolonged hearings in which they discussed the problem of the strllif,,
1ts effect upon tl}]xe ilr)lduslt\ry atnd the 3onﬁnere_€ (;fﬁt(;h; country, and the

vhich might be taken to remedy the situation. .
St‘i%ix,lllwce areg to consider whether or not this act was within the

ower of Congress, whether its provisions apply to the respondents
in this case, whether we can separate the collective-bargaining pro-
visions, if necessary, and whether or not the provisions of this decree
or order deprive the respondent of due process, Many of those

~ things have been commented upon before, and I do not intend to go

into them in detail again. ) o
" Justice McREYNofns. What does the order require, Mr. Solicitor?
Mr. Reep. It requires, sir, if I may answer your question without
quoting the order, that the employees.who have been discharged should
stored to their places.
beJr::s(;ice MCREYNOII).DS. The man who works on a crane should be
put back on the crane where he was working? L .
Mr. ReEp. It does not say, of course, on the crane, but it is equiv-
lent to saying his same position. oo
> Jrilstice McREyY~NoLps. So-that he may be put back to work which
he had before?C .

Mr. Reep. Correct, sir.

Justice McREYNOLDS. That is the effect of the order? .

Mr. Reep. The effect is to make the man whole. He is to be
paid for the time he lost insofar as he lost any money. It is to make
the man whole because of the unfair labor practice which was found
by the Board. . ,

yJustice McREeyYNoLps. I am trying to get at the effect of the order,
if you will be good enough to tell me. . .
r. REep. The effect of the order is to restore him to the position
that he was in before.

Justice McReyYNoLps. What does that mean? o

Mr. Reep. That means that he goes back there on the crane, if
you please, in that sense, and is therefore at that instant in the same
position he was before. .

The Crier JusTice. Employed at will?

Mr. Reep. Employed at . )

The Crier JusTicE. And can be discharged the next day?

Mr. Reep. Provided he is not discharged because of hls union or
labor activities. .

The Cuier JusTiceE. Exactly; but employed at will?

Mr. Reep. Employed at will. I think that answers the whole

uestion. The employer is also required, of course, to cease and
3es‘ist from interfering with the organization of labor and to post

i that effect. . .
no%?: Sﬁ;(:i the constitutional bases for the act in the sections that have
been called to your attention. The most important ones are in sec-
tion 1. I hardly think it necessary.to do any more than to call atten-
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tion to the fact that it is based particularly on the statement that the
refusal by employers to accept the procedure of collective bargaining
leads to strikes and other forms of industrial strife or unrest which have
the intent or the necessary effect of burdening or obstructing commerce.

The:dast.paragraph-of that-same section states—

It is hereby declared to be the policy of the United States to eliminate the
causes of certain substantial obstructions to the free flow of interstate commerce.

As has been repeatedly said here, this act is based on the commerce
clause and on this deelaration of policy in the act. Moreover, the
act is limited in its application by section 10 (a) to conditions of
-industry or labor which directly affect commerce.

Congress could have approached the problem in either of two ways:
It could have dealt with each strike situation after it arose, or it could
have had a preventive bill which sought to stop strikes before they
startéd. The Sherman Act (26. Stat. 209, 15 U. S. C., sec. 1), of
course, iS one of the best examples of the prohibitory or punitive
power of Congress. The Federal Trade Commission Act (38 Stat. 717,

15:U. 8. €, ch.-2); the Grain-Futures Act (42 Stat. 998, 7 U. S. C,,
ch. 1), and the Packers and Stock Yards Act (42 Stat. 159,7U.S. C,,
ch. 9), are examples of the preventive power of Congress.

It has never been thought by Congress, by the Executive, or by
the Board, that this act applied to all strikes or to all the causes of
any strike. It applies only to labor situations that developrand affect
commerce. The closest analogy to this act has already been referred .
to from the.bench. That is,.of .course, the Federal Trade Commission
Act, in which practically the same language, of “in commerce” or
“‘competition in commerce”, was used to outhne the jurisdiction of the
Commission.

Section 10 (a) of the present act deals with its application, and its
application is precisely the same as the application of the Federal
Trade Commission Act. In Federal Trade. Commission v. Beech-Nut
Packing Co., (257 U. S. 441) and Federal Trade Commission v. Raladam
Co. (283 U. S. 643) this Court considered the jurisdiction of the
Federal Trade Commission under the terms of that act and reached
the conclusion, of course, that the act could properly extend to
dealings with matters which affected commerce or which were in
commerce. _

This act has the same procedural provisions as the Federal Trade
Commission Act. A charge is made by employees who are affected.
That charge becomes a complaint on the part of the Board. There
is a hearing, there is a finding, and that finding cannot be enforced
until a court determines that the action of the Board was within the
terms of the act and that the acts of the employer were such as aflected
commerce insofar as their employees were concerned.

Now, the crucial question in this case comes just at this point: Is
the application of this act—which we submit is thoroughly within
the power of Congress—to this small group of employees in the Jones
& Laughlin Co. a condition of labor or of employment that does affect
commerce? The Board found from the evidence that it did. Its
order was entered on that basis, because, after an examination of this
particular situation, it concluded that this labor situation directly
affected commerce.

There were reasons for that conclusion, to which we must give
consideration. They have been stated already. We think that these
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activities directly affected commerce, because commerce may be
regulated and protected from strikes that have an intent to interfere
with that commerce.

In our arguments in the lower court the court has frequently asked
us at that point, “Well, is there evidence in this particular case that
this was a strike with intent to interfere with interstate commerce?”
And ghe answer, of course, is that there is no such evidence in this
record.

The theory upon which Congress has control and may regulate
strikes with intent to affect interstate commerce is quite clear and
quite well known. First Coronado Case (259 U. S. 44), Second
Coronado Case (268 U. S. 295), Loewe v. Lawlor (208 U. S. 274),
Dugplex Printing Co. v. Deering (254 U. S. 433), Bedford Cut Stone Co.
V. gtone Cutters’ Ass’n. (274 U. S. 37).

We contend that Congress has an equal right to protect against
strikes with the intent to interfere with interstate commerce even
when the strike has not taken place, or when the intent has not
actually developed; that is, that Congress has a right to protect
interstate commerce not only from the attack that has already
gathered force, but also to go back into the causes that create strikes
with intent. 3

It was that thought that was in the Court’s mind in Stafford v.
Wallace (258 U. S. 495), when you'said (p. 520):

The language of the law shows that what Congress had in mind primarily was
to prevent such conspiracies by supervision of the agencies which would be likely
to be employed in it. If Congress could provide for punishment or restraint of
such conspiracies after their formation through the antitrust law, as in the Swift
Case, certainly it may provide regulations to prevent their formation. The
reasonable fear by Congress that such acts, usually lawful and affecting only
intrastate commerce when considered alone, will probably and more or less
constantly be used in conspiracies against interstate commerce or constitute a
direct and undue burden on it, expressed in this remedial legislation, serves the
same purpose as the intent charged in the Swift indictment. * * *

We think that the same thing is implicit in the Grain Futures Act
and in Board of Trade v. Olsen (262 U. S. 1), where you relied, in
concluding that the statute was a valid control of commerce, upon the
fact that dealing in futures was a means by which people had under-
taken to create monopolies and conspiracies in restraint of interstate
commerce, and that therefore Congress had power to reach into the

conditions that caused those monopolies and conspiracies and thus to _

protect interstate commerce from injuries before they occurred.

Now we say that the Board, when a case such as this is presented
to it, has a right to go into the question as to whether or not there is
a strike with intent, or evidence of a conspiracy to interfere with
interstate commerce, or evidence of conditions that would reasonably
be thought to lead to a strike with intent. We say that such an
intent is very likely to be found in a wholly integrated organization
such as we have 1n this case——one that begins in Minnesote and
Michigan and runs through the whole stream of commerce that has
been detailed to the Court. Many of the employees are actually
engaged in transportation itself. The boats of this organization run
down the Ohio and the Mississippi. It operates its own intraplant
railroads and loads its cars by its own employees.

Situations such as that which developed in In re Debs (158 U. S.
564), can easily develop in these cases. Of course, the attitude of the
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steel industry toward employee organization and representation i
well known to the Court; it igr showrg1 here in exhibit 4&. tlon 38
- We do not rest our argument upon the question of intent, nor upon
the ability of Congress either to protect the flow of interstate com-
merce from strikes with intent or to eliminate the causes that lead
up to strikes with intent to interfere with interstate commerce. But,
we say that from the decisions of this Court, Congress might reason-
ably, and did, reach the conclusion that where there were conditions
the necessary effect of which was to bring about an interference with
Interstate commerce, then it had the right to protect that commerce
from those conditions. This Court said as much in the first Coronado
case, when you spoke of the “direct, material, and substantial effect’’
that was necessary before the Sherman Act took effect and you said
that that act took effect if the obstruction was “intended to restrain
commerce’’ or had “necessarily such s direct, material, and substantial
effect to restrain 1t that the intent reasonably must be inferred.”
That language is repeated in Industrial Association v. United States
(268 U. S. 64, 81), and you also spoke there of the— ’
absence of proof of an intention to r in i i -
stantial effect upon it, that such integzgzlgelatsgga%;o;:gs %%hir?fgr‘::g.t and sub
Now, may it please the Court, that is not a repetition of the argu-
ment of intent. We are speaking now of the necessary result of
certain labor and strike situations. That necessary result, while it
1s couched in language that would indicate that it was based upon
Intent, must necessarily depend solely upon the effect, because to
say that acts which have the necessary effect shall be construed to
have an Intent to interfere with interstate commerce is exactly the
same thing as to say that the necessary effect of such acts is to affect
Interstate commerce.
In the Industrial Association case the Court went even further and
said that—
* * * jtis not enough that the object of a combination or conspiracy be out-
side the purview of th , 1 it di
unduly obstruct the fre?a gg&v :)ff ggiefslf:i?es c?)?l(l)gliﬁge?o efiectuate It directly and
In United States v. Patten (226 U. S. 525), it was held to be unneces-
sary to allege an intent in the indictment. If an intent is necessary,
1t 1s obvious that the power of Congress is circumscribed by the state
of mind of the people involved in the conspiracy or strike or labor
difficulty which we contend directly affects interstate commerce.
Now, on the question whether or not the necessary effect of a strike
or labor difficulty is to affect commerce, we think that the Board is
entitled to take into consideration the mechanics of the particular
industry against which the complaint has been made. I spoke a
moment ago of the direct, material, and substantial effect on commerce
in the Coronado and in the Industrial Association cases. There is aols
United States v. Reading Co. (226 U. S. 324) in which you commented
épon the fact that those who were in competition with the Reading
o. were practically all brought into the one agreement, as evidencing
he necessary result of such an agreement upon interstate commarce
Your Honors have been very generous in giving time to the Govern-
ment. We are approaching the end of these cases, and the two suc-
ceeding cases are quite similar to the case at bar. I believe that it
will make for better organization of the argument if I may be permit-
ted to borrow some of the Government’s time from the succeeding

v
t
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. C 1 in both the Fruehauf case and the Friedman-Ha
f&ifrks c;;n::e here and have heard the arguments of these cages. ﬂfé
that would be agreeable to the Court, 1t would, I believe, simplify and
dite the hearing. ) ]
ex}’)l‘el(lié %HIEF J?’IE?P%CE. Very well. How much time do you desire?
Mr. StanLEy REep. We have an hour 1n each of the other two

cas’fﬁe Crrer JusTice. You have 35 minutes left of your time in this

case. ] )
_ §raniey Reep. I hope I won't take too long a time. I will
coll:(lllt;nse the argument to the best of my ability, but I prefer not to
imited to the exact time. )
be’%‘llll?témm Justice. Whatever you take beyond the time allotted
in this case will be debited to you in the others.
Mr. Stavtey Reep. That is my understanding. _
I also have a new Goveﬁnmelll:t p;lbhcatlon of the tl;tizltltxg;l;lll nI;:;i)&r
ions Board which undertakes to summarize certal 1ents.
?fll:\tje discussed the matt,er..with,-counselgon‘gthp,ot;har.sxde,.mndeaf«mhe
Court will permit, we would like to furnish this to the Court as part
rd. .
o.f ]g:a?ogzc‘;djoumment yesterday I had tried to state our position as
to the separability of the respective clauses of this act, and to make
it clear that the industrial cases must be considered from the stand-
point not so much of what the act covered, as of the right of the
Board to determiné whether or not particular situations were Wlthm
or affected commerce. I pointed out that Congress had the rightto
control strikes, and to control situations that led to strikes with intent
to interfere with commerce, and that the same power which Congrtilss
had within the ambit of the commerce clause was granted to the
Board in their consideration of situations which were presented to
theinlll-ud spoken also of the strikes with the necessary effect of burden-
ing and obstructing interstate commerce, and _ha.d_ undertaken to (hsl-l
cuss the factors which entered into the determination of whether suc
strikes were within the control power, and if within the control power,
were within the preventive power of Congress. I had commented
upon one factor, the magnitude of the operation. I had called the
Court’s attention to their own statements in the first Coronado case.
and in United States v. Reading Company (226 U. 8. 324). It
1 puss now to another factor, the size of the enterprse In its relation
to the entire industry. We conceive that to be of importance 1n 00(111-
sidering whether or not these strikes with intent or necessary effect do
affect commerce, because where an enterprise 1s & large part of an in-
dustry it is quite obvious that industrial disturbances in that partl%u ar
enterprise have a large effect whether or not they have a direct e ect%
Here we have an enterprise which is a large factor in the busmesIs 5)
making steel. The facts have been presented to the Court, and I do
i o go over them again.
no%vlgilgf:ge ts,ls% discussed herg the problem of the stream of com{ne:i'ce,
and we have suggested that as a factor 1 determining whether in ués—
trial disturbances in a particular enterprise which we conceive to be
within the stream of commerce will have a necessary effect upon co!ll;-
merce. The enterprise now before the Court is one of the most ilsstn -
ing examples of an industrial stream of commerce. The details are
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before you: The commingling of the limestone and iron ore and the
coal, the constant flow through the particular plants, the many people
in the enterprise who are engaged in transportation activities; the
close relation between the transportation facilities and the flow of the
material; and the movement of the steel down the Qhio and the
Mississippi to be distributed to the various consumers throughout the
country. :

Whether or not that is & stream of commerce in the sense that the
phrase is used in Stafford v. Wallace (258 U. S. 495), and Beard of
Trade v. Olsen (262 U. S. 1), I think is immaterial on this particular
point. What we are saying is that this stream of commerce—whether
or not it is a stream of commerce that is in and of itself subject to the
regulatory power of Congress which is so gigantic in size, and which
reaches not only a particular locality, but also runs across State lines
from the iron ore production, from the limetsone production, from the
coal production, to distribution throughout the country, must be an
important factor when we come to determine whether or not industrial
disturbances in this particular enterprise are likely to or will probably
interfers with commerce. Of course, disturbances in such an enter-
prise do disturb commerce.

There is another factor'that we wish to comment upon, and that
is the recurrent nature of the strikes which have an effect upon inter-
state commerce, whether direct or not. As phrased in Carter v.
Carter Coal Co. (298 U. S..238), there is no doubt of the magnitude
of the effect upon interstate commerce. The problem is whether the
effect upon commerce is direct. Just as Congress has the power to
contro] strikes with intent and strikes the necessary effect of which
is to interfere with commerce, so we contend that the recurring nature
of industrial disturbances gives further power to Congress to act
upon such situations.

The particular industry here is a striking example of recurring labor
difficulties. The great steel strike of 1919 and 1920 is still fresh in
our minds with the stoppage of transportation; the stoppage of pro-
duction of steel and iron; and the inability of the factories and indus-
tries which depended upon the steel industry for their raw material
to draw from their usual source of supply.

It is our contention that Congress, because of the fact that there
are, in particular industries, constantly recurring strikes and difficul-
ties, has power to act to protect commerce from those recurring
difficulties. We point to instances where this Court has recognized
such situations as being within the power of Congress.

In Hopkins v. United States (171 [I} S. 578), and Anderson v. United
States (171 U. 8. 604), this Court declined to admit the application of
the power of Congress through the Sherman Act to controﬁ) the situa-
tions in the stockyards in those two cases. They involved exchanges
which had certain agreements among themselves as to commissions,
as to handling the business, and as to who was to partake of the
business in the stockyards. Control of that was felt to be beyond
the power of Congress. Yet later, in Stafford v. Wallace (258 U. S.

495), the Court commented upon the fact that Congress had taken
into consideration the recurring nature of the difficulties that occur in
the stockyards and the likelihood that those difficulties would lead to
conspiracies in restraint of trade or monopoly, indicating that they

138858—37—9
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at least gave form and added to the reasonableness of the undertaking
by Congress of the regulation of those causes which had led to con-
piracies and monopolies in those cases. i
There were similar recurrent natures in the Grain Futures Act (42
Stat. 998,7 U.S.C.,ch. 1). Again this Court stated that disturbances
which directly burden and obstruct commerce from time to time are
within the power of Congress to act upon. In United Leather Workers
v. Herkert Trunk Co. (265 U. S. 457) you summed up the effect of
those two acts—the Grain Futures Act and the Packers and Stock-
yards Act—upon the besis of the recurrent character of the difficul-
ties which obstructed commerce. . :
Of course, we do not contend that the mere continuous recurrence
of difficulties is sufficient to give Congress power to regulate a par-
ticular industry, nor do we say that mere recurrence, in and of itself,
is sufficient to give Congress power to pass acts which undertake to
eliminate the causes: of those difficulties. It is only when those re-
curring practices are of a type that would come within the control
of Congress, by repetition, by the danger of bringing about-intent,
by the danger of creating situations which will necessarily affect
commerce, that the constantly recurring difficulties fall within the
power of Congress. )
You commented upon that in Stafford v. Wallace when you said:
The reasonable fear by Congress that such acts, usually lawful and affecting

only intrastate commerce when considered alone, will probably and more or less
constantly be used in conspiracies against interstate commerce or constitute a

direct and undue burden on it, expressed in this remedial legislation, serves the
same purpose as the intent. * * *

That principle would apply in cases like the Coronado cases, or Loewe
v. Lawlor, or Duplex Printing Co. v. Deering. :

1t is our contention that there is no difference between recurrent
local practices affecting transportation and recurrent local practices
which affect commerce among the States. By that I mean that in-
sofar as recurrence is an argument for the exercise of the preventive
power of Congress to protect interstate commerce, the fact that the
recurrence of labor difficulties occurs in transportation does not place
them any more under the control of Congress than if they had oc-
curred in industry. I think that idea was in the mind of the writer
of the minority opinion in the Carter case, where it was said, speaking
of Tezas & New Orleans R. Co. v. Brotherhood (281 U. S. 548), that
“Congress thus has adequate authority to maintain the orderly con-
duct of interstate commerce and to provide for the peaceful settle-
ment of disputes which threaten it.” .

We have become so used to the employment of the word “direct”
in its relation to the power of Congress over interstate commerce
that I think it might be useful to call the Court’s attention to_ the
fact that in the first Coronado case you considered that the acts which
were held to be within the power of Congress, because carried out
with an intent to affect interstate commerce, were actually indirect
obstructions to commerce. Moreover, I desire to point out that we
can see a difference between an indirect obstruction to commerce and
a direct effect which acts materially upon commerce.

You said in the Coronado case:

We have had occasion to consider the principles governing the validity of
congressional restraint of such indirect obstructions to interstate commerce In
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Swift & Co. v. United.States (196 U, S. 375); United States v. Patlen (226 U. 8. 525);
United States v. Ferger (250 U. 8. 199); Railroad Commission of Wisconsin v.
(Cé}gzsca%o,SBzglg?gton & Quincy R. R. Co. (257 U. S. 563); and Stafford v. Wallace

And then you added:

It is clear from,these cases that if Congress deems certain recurring practices,
though not really part of interstate commerce, likely to obstruct, restrain, or
burden it, it has the power to subjeet them to national supervision and restraint.

In the present case we say that the record makes it very clear that
we_have a situation where there is a reasonable probability that
strikes will develop with the intent to interfere with commerce; that if
they do develop they will have the necessary effect of burdening and
obstructing- commerce. These facts, together with the recurring
difficulties in the steel industry, the large size of respondent’s opera-
tions, and its important place 1n the steel world, justify the finding
on the part of the Board that the labor disturbances in this enterprise
would affect commerce. '

That brings me to what I conceive to be one of the two important:
and critical questions in this case; that is, whether or not_ labor
disturbances in industries, such as we are discussing here, so directly
affect commerce that Congress has power to provide for their ameliora-
tion, if not their elimination.

We are faced with the decision of this Court in Carter v. Carter
Coal Co. (298 U. S. 238), in which you said that wages and hours and
labor conditions in that industry were beyond the power of Congress
because they had only an indirect effect upon interstate commerce,
and that however great the magnitude of the effect might: be, it was
not sufficient to give congressional power unless the effect was direct.

We conceive that the Carter.case turned upon the question of the
purpose of that Bituminous Coal Act. The Court said that ‘“the
primary contemplation of the act is stabilization of the industry
through the regulation of labor and the regulation of prices.” If
that was the purpose of the Bituminous Coal Act, as stated by Your
Honors, its aim was at a situation different from that which is sought
to be cured by this act. We do not seek to argue contrary to the
Carter case. For the purpose of this argument we feel that the
Carter case may be taken, as stated by the Court, to be directed at
the control of labor conditions and prices. We submit that when
you considered the Carter case you considered it from the standpoint
of the power of Congress to reach in and control a wage or a labor
condition as a part of the scheme of stabilizing the industry whichk
was undertaken by Congress. '

Here we have an act with a different purpose, aimed at a different
evil. It is merely repetitious for me to say again that this act sought
to control strikes which had the intent or the necessary effect of
interfering with commerce, not the labor relations in and of them-
selves. The act is not, in other words, directed at a regulation of
wages or hours, but at the elimination of the causes of those types
of industrial disturbances which this Court has repeatedly said were

within the power of Congress. Therefore, to us, the Carfer case is
not a bar to the consideration by this Court of the merits of this
particular act. This act is aimed, within constitutional limits, at
things that Congress has power to protect—the flow of interstate
commerce and the carrying on of these great enterprises. So there is
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a distinction between the Carter case, which was directed at the control
of wages and hours, and this case, which is directed at the removal
of obstructions, or the removal of causes of obstructions, to the
ovement of interstate commerce. .
mIteis not necessary that the Carter case should be overruled if this
act is upheld. Nor is it necessary to think that if we can go this far in
rotecting commerce from obstructions because of the power to regu-
ate strikes with intent or with the necessary effect of obstructing com-
merce, that we need open the door to go further into control of wages or
hours or conditions of labor. It may well be that wages or hours or
conditions of labor, as such, are beyond the power of Congress, be-
cause to interfere with them would be a violation of the due-process
clause; or we may say that wages and hours are so distinct and sep-
arate from interstate commerce that they do not have a direct effect
upon it under any circumstances, while here the rights of labor which
are protected fit directly into labor conditions which result directly in
interferences and obstructions to Interstate commerce. )

I now pass from the problem of directly affecting commerce to that
of the due-process clause, insofar as this particular decree is concerned.

Justice SurrERLAND. Before you pass to that point, what is the
primary effect of a strike in a steel mill? 1Is it not to simply curtail
production? o )

Mr. StanLey REEp. Certainly; that is one of the effects. )

Justice SUTHERLAND. Isn’t that the primary cffect, the immediate
effect? ‘

Mr. Staniey Reep. Well, I should say it was the first effect. Ido
not mean to split hairs. Of course, that is one of the primary effects

f it. ]
° Justice SurEERLAND. That is the primary effect, to curtail produc-
tion, and then the curtailment of production in 1ts turn has an effect
upon interstate commerce; isn’t that true? L

Mr. Staniey REep. As I understand it, no. The strike 1s not
something that is a momentary change of, but instantaneously and
at the same time that it stops production stops interstate commerce.
It is a single thing that happens, and that stoppage of work stops inter-
state commerce right at that instant. )

Justice SuTHERLAND. It affects interstate commerce just as the
cessation of work in a coal mine. The primary effect of that, as
suggested in the Carter case, was to curtail the production, and then
the secondary effect which came from the curtailment of production

fiect upon interstate commerce. ) .
Wafﬁ].ms?mmmf Reep. Well, if we were undertaking to defend this
‘act on the ground that Congress had the power to regulate labor con-
ditions as such, 1 would fully agree with what Your Honor has said,
but our contention is that Congress is not undertaking to regulate
labor conditions as such; that it is undertaking to protect interstate
commerce from situations that develop from those labor conditions,
and that the causes which lead to these strikes with intent, and to
strikes with the necessary effect, to interfere with interstate commerce
are within the regulatory power of Congress. . i

Justice SuTHERLAND. If by some means you curtail the production
of wheat, the immediate effect, of course, is to curtail the production
of wheat, and that in its turn has an effect upon interstate commerce.
So would you say that Congress could step into that field and regulate
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the production of wheat under the commerce clause or under some

other power?

Mr. StanLEY REED. I am sure that what I would say would not
bar Congress on it, but it seems to me that there is a great distinc-
tion between whether Congress can regulate production as such and
whether Congress can regllllﬂte conditions which might interfere with
the transportation of agricultural products after produced.

I will say this: That although tll:is act does not apply to agricultural
production, probably, if Conﬁress had undertaken to control situations
that had for their purpose the stopping of such production, the same
rllﬁé would apply. Fortunately, we do not have to reach that far in
this case.

The present decree directs that these parties cease and desist from
interfering with the organization of their employees; that they cease
and desist from discrimination in regard to their employees; that they
restore to their places the men who have been discharged; and that
they post notices. I direct myself now at the question whether such
orders are a denial of due process.

‘We take the position that insofar as the decree forbids interference
with the organization of respondent’s employees the question has been
resolved in favor of the act by Texas & New Orleans R. Co. v. Brother-
hood (281 U. S. 548). That is controverted in respondent’s brief. It
is their contention, as I understand it, that the Texas case did not de-
cide that 1t was within the power of Congress under the due-process
clause to interfere with employer-employee relationships; that the men
were ordered reinstated in the Texas case as a punishment for a viola-
tion of a temporary injunction which had been entered against the
employer, and that there has been no consideration, and certainly no
conclusion by this Court, as to whether the order of reinstatement
of 8 man discharged for any reason or without reason is within the
power of Congress.

Our contention is that the Texzas case decided that the order was not
a denial of due process when the congressional interference with the
right of discharge was part of a scheme of voluntary labor conciliation,
Our reason for that statement is this: The temporary injunction
which was entered in the Texzas case was in almost the exact language
of the Railway Labor Act. There was no prohibition against dis-
charging an employee. There was no reference to that situation. It
was simply an injunction against interference with the organization of
the employees of railroads.

With that injunction in effect, the railroad then discharged em-
R‘loyees, _and it was called upon to purge itself of that contempt.

hose discharges would not have been a violation of the injunction
unless they were also a violation of the act. The injunction and the
act being in similar language, and the railroad being punished for
violation of the injunction, necessarily this Court concluded that the
violation of the injunction was a violation of the act, and that a
violation of the act by interfering with employees was consummated
by the discharge of certain emplé)'yees.

_We do not contend that the Texas case determines whether it is a
violation of due process to require a man to be reinstated by an
employer who has violated an act such as the Railway Labor Act or
this act. It was not necessary under that decision for this Court to
determine that the employer must restore the employee to his place,



130 ARGUMENTS IN CASES ARISING UNDER LABOR ACTS

because of course that might have been only a method of purging the
employer of his contempt. . ) ]

' ‘Iﬂ)fe do say, however, that it is consistent with due process to require
reinstatement of an employee by an employer who has violated a
constitutional act and has interfered with the organization of his
employees by discrimination against union employees in their dis-
charge—we say that that, while not definitely and finally ruled
upon by this Court, is within the due-process clause. ]

That brings me to a consideration of the second series of cases which,
like the Carfer case, I think are at the heart of this particular contro-
versy. 1 refer, of course, to Adair v. United States (208 U. 8. 161),
and Coppage v. Kansas (236 U. S. 1).

We do not think that the Coppage or the Adair cases are necessarily
overruled by the Texas case. %Ve realize that that case throws a
grave doubt upon their validity, but the same problem that arises as to
Whether or not interstate commerce is directly affected by these acts
comes up under this due process clause. It arises because of the fact
that in the Coppage and the Adair cases we had legislation which was
directed not at a complete scheme, not at the protection of the rights
of the employees, but was directed at the right of the employer to
discharge or hire such employees as he pleased for any reason which
he pleased.

know, of course, that the Erdman Act (30 Stat. 424), which was
snvolved in the Adair case had a somewhat broader scope than the
purpose which I have just stated, but a careful examination of the
“Adair case will show that this Court considered only section 10 of that
act, and that the opinion is written and the language is directed at the
violation of due process in undertaking to interfere with the employer-
employee relationship as such.

In the Coppage case a different situation developed, and of course it
was taken up under the fourteenth amendment. But in the Coppage
case itself this Court pointed out that it was not determining whether
or not the coercive provisions of the Kansas act were applicable to the
situation or not, and it says:

We do not mean to say * * * that a State may not properly exert its
police power to prevent coercion on the part of employers toward employees, or
wvice versa.

And in the Texas case there is implicit in the language of the Chief
Justice the distinction which I am seeking to draw. He said that the
Coppage and the Adair cases were directed at the right of the employer
to select its employees, while the Railway Labor Act—
is not aimed at this right of the employers but at the interference with the right
of employees to have representatives of théir own choosing. As the earriers
subject to the act have no constitutional right to interfere with the freedom of the

employees in making their selection, they cannot ‘complain of the statute on con-
atitutional grounds.

Therefore, we submit that the Adair and the Ooppage cases are not
& bar to this act; that whatever interference to the emp oyee-employer
relationship there is in saying that a man cannot be discharged because
of his association with a labor union or because of the undertaking of
the employer to destroy that union is different from that in the
Coppage and Adair cases.

%)t is our view that the interferences with the rights of employers
which are implicit in this act are interferences which, under the doc-
trine of due process so frequently declared by this Court, are reasonable
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and proper in their character and are not capricious. They are aimed

at a situation which is within the power of Congress to control in

protecting the commerce of the country from these recurring and

}:I:Iugtg dislocations arising from the various strikes that afflict the
ation.

We leave to the emglo%er all the natural rights which he needs to
regulate and operate his business. He is not forbidden to discharge
an employee. He is forbidden to discharge him for only one thing—
his labor relations. The employer has great powers, of course. The
employee has been permitted, and I believe that this Court has ap-
proved, unionization and collective bargaining and ordinary labor
activities. The workman has been found to have rights—rights of
organization to protect himself against the overwhelming material
force of the employer. To ask the employer to give up but a trifle of
the power which he has, to compel him to keep his hands from the
labor organizations of his workmen, is, in our view, not a deprivation
of any liberty or property which is beyond a reasonable interpretation
of %ﬁe Pprocess. .

at covers the contention of the Government in this case. We feel
that through this act there has been an exercise of the power of Con-
gress to regulate and protect interstate commerce from obstructions
that have a direct and immediate effect upon it. The word “direct”
runs through all the cases in regard to the power of Congress under
the commerce clause. Ifitis possible to compress the entire philosophy
of the power of Congress over commerce into one word, I presume that
the word ‘‘direct’’ supplies the need as well as any that could be chosen.
And yet a word is something more than six letters of the alphabet. It
has connotations—connotations that bring to our mind the use of this
power of Congress in many situations: To regulate the grain and the
cotton exchanges, to regulate the movement of interstate commerce
through the “throat” of the stockyards, and to enable Congress to
stop water at the headwaters of the river to protect the river that bore
the commerce that was within their protecting power.

Here we feel that this act is brought forward for the purpose of pro-
tecting, just as directly, that great commerce from the interruptions
of labor activities and controversies which have caused losses of
staggering amounts, which of course have an effect upon commerce
enormous in its magnitude and in its difficulties, and which we believe
are sufficiently within the connotation of the word “direct” to justify
this Court in reversing the decision in this case.

(Whereupon, at 4:30 o’clock p. m. an adjournment was taken until
12 o’clock m. of the following day, Thursday, February 11, 1937.)
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Mr. EarL F. ReEp. With the permission of the Court, the complaint
in this case charged the respondent with having demoted 1 individual
and discharged 12 for union activities, and the persuasive oratory of
Government counsel has magnified this discharge of 12 persons into
some national calamity to stop the streams of commerce. I think
we must get back to the facts of this case and then see the appli-
cation of the statute. .

First I want to discuss one statement made by Mr. Madden with
respect to the objections raised by the respondent before the Board.
He stated that it objected under the first amendment. That was not
correct. The objection, however, was made in addition to those which
have been discussed, that the judicial power was vested in con-
stitutional courts under the third article of the Constitution, and that

133



e s e v mm i ey e v —aa

ACSX

the procedure of the Board was a deprivation of the rights of the
respondent. :

The picture of the manufacturing operations of the respondent
given by the learned Chairman of the Board, Mr. Madden, in his
presentation of his part of the Government’s case was not quite as
.{full as is required to understand the attempted comparison of the
“stream of commerce’” theory with that of the stockyards and the
grain exchange. The coal that comes into the plant is stored. There
are large stocks on hand at all times and a supply that would run
the mills for 2 or 3 months. The ore that comes down from the mines
by independent carriers is stored in stock piles, and there is at all
times on hand enough ore to operate the mill for 8 or 9 months. The
limestone is also brought in and stored. The manufacturing opera-
tions are in no sense a continuous process. The coal is made into
coke first, which is not sold, but the coke is used in the blast furnaces
in the melting of pig iron. '

The manufacturing process up to the production of pig jron is con-
ducted entirely without any relation to any existing orders or chemical
analyses or anything of that kind. The first and distinct process in
the manufacture is the production of pig iron. From then on, as it
goes into the melting furnaces, there may be specifications that are
applicable to a particular order. But the manufacturing process as
a whole is two distinct operations, and there is no similarity what-
soever to the product taken in at'one end of the mill and that which
is produced and sold.

here are some sales at various stages of semifinished material,
which the evidence shows is practically all sold in the Pittsburgh
district to other manufacturers; but in the long run, the great mass
of the production of this company is pipe and nails and sheets and
tin plate and the finished products of a steel mill.

The facts relating to the discharge of the employees. have, it seems
to me, some bearing upon the decree entered in this case. Although
the discharge related to 13, evidence was produced only with respect
to 10. Two of them were motor inspectors, one of them was a tractor
driver, three of them were crane operators, one of them was a washer
in the coke plant, and three were laborers.

As stated to you by Mr. Madden, the company, after putting in
the defense that related to its process of manufacture and its objection
that it was not engaged in interstate commerce, withdrew from the
hearing. So that the balance of the testimony and the great bulk of
the record was made in an ex-parte hearing. And yet, in spite of
that fact, the disclosure by the witnesses showed the various causes
for which their discharges had been made. .

A man named Volpe had been discharged because he had refused to
work on Sunday. He had been laid off on numerous occasions before
because he had lifted badly loaded pipe which might have fallen
and injured people.

A man named Phillips, a motor inspector, was discharged because
he failed to answer two whistles, which was his duty when called to
inspect a motor which was out of commission. These are the state-
ments admitted by the men themselves in an ex-parte hearing,

Cox, a crane man, was discharged because he started his crane
without testing the stop limits. The rules were that before the opera-
tion of a crane was undertaken the limits should be tested to see
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whether or not the load might drop on the floor or strike the ceiling,
and he said and testified at length that he knew better than the fore-
man what was the proper way to test a crane, and admitted that he
did not do it.

A man named Boyer, who was a nail manufacturer, was discharged
because there was a large quantity of bad nails found in the buggy
in which he put his product. There was a dispute as to whether he
put them there or his companion put them there, and the Board
found that the discharge was not justified.

A man named Brandy, a coal washer, was discharged because on
two separate occasions when samples of his work were taken and
tested.they were found to be defective, and he had been laid off on
occasions before.

So that, without going through them all, I can say this, that each
man admitted that there was some cause for his discharge, and each
of them' claimed that other persons who had committed similar
offenses had not been so severely punished and that he believed, or
he felt, that it was because of his membership in the union that he
was being discharged. ~ '

The evidence referred to by Mr. Madden as to the intimidatior
by the company was not stated in its correct atmosphere. None of
these things occurred after this act was passed, and the only evidence
in this case of any undue intimidation or any effort to influence the
men were some asserted statements before this act ever passed, by
the various foremen, that the union would not accomplish anything,
or a man would not get anywhere in the union; and statements made
that the police authorities of the city, which was an independent
municipality, had not fairly treated labor organizations, and the
responsibility for everything that happened in the community, for
everything done by a police officer, was laid at the door of the com-
pany in this ex-parte hearing. The secretary of labor of the Com-
monwealth of Pennsylvania was allowed to testify to statements made
in affidavits filed with her long before this act passed, alleging that
the company had not been fair to union people, and they did not even
point out that that very subject matter had been heard by a prior
labor board appointed under the joint resolution of Congress, and the
company exonerated.

So that you go into the facts of this case with the finding here,
even ex parte, that the conclusion that this was done because of union
activities is based upon the flimsiest kind of evidence; and what the
petition really amounts to is that Mr. Madden and his Labor Board
did not agree with the superintendents of the company as to the
sufficiency of the causes for which they discharged the employees.

Then, the record abounds with a mass of hypothetical testimony,
hundreds of pages of it. After this hearing in Pittsburgh they con-
solidated this hearing with that of two other companies, the Wheeling
Steel Corporation and the Crucible, and they held hearings in Wash-
ington here for days, in which various persons came forward and gave
a great deal of hypothetical testimony—labor persons who said they
believe that organized labor and national unions were a good thing
for labor. The Board took judicial notice of theses written by
professors in colleges about the advantages of union labor, of declara-
tions made years ago—it was in evidence what Judge Gary had said
in 1892 about the unions—and all it amounted to was a vast mass
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of opinion evidence that national unions would be a good thing for
workers.

And it was not confined to the steel industry. They went into the
producing industries. They offered colleges theses. They offered
public records. They even offered The Steel Dictator, a book written
by Harvey O’Connor, as evidence to show that the stoppage of
business. and commerce was in large part due ta strikes.

It was on the basis of that testimony that the Board found that a
labor dispute in the steel industry would interrupt commerce. This
company was not shut down in 1919 when the labor strife occurred.
It operated throughout. It has had no labor disturbance since 1892,
but all these other intervening labor disturbances were used to show
that they had a tendency to interrupt commerce.

The decision of the Board was made; and before the company was
notified, an spplication for its enforcement was made to the Fifth
Circuit Court of Appeals in New Orleans, where the company had a
warehouse, although the plant was in Pittsburgh, the laborers are
in Pittsburgh, about 22,000 men work there, and the officers were
there—and yet the Board goes to New Orleans for a petition for the
enforcement of the act. They had to go down there and say that we
had not complied with it, but at the time of the application they could
not say that we had not complied with it, because we had not even
been notified about the order requiring the reinstatement of the men.

Now, it seems to me that there can be no doubt that the company
is entitled to a review on the jurisdictional question. It is suggested
in the petitioner’s brief that since the act makes its findings on matters
of fact final, it has found that this disturbance had a tendency to
interrupt interstate commerce, and therefore that is conclusive.

Under the decisions Crowell v. Benson (285 U. S. 22) and St. Joseph
Stock Yards Co. v. United States (298 U. S, 38) it seems to me there
can be no doubt that the jurisdictional question of whether or not this
company is engaged in interstate commerce is one that we are entitled
to have reviewed. I will pass that. It is covered in the brief.

The National Labor Relations Act, we contend, is on its face a reg-
ulation of labor and not any effort to regulate commerce among the
States or to remove obstructions to commerce among the States.

Mr. Davis the other day went over the act in quite some detail,
and I do not intend to do that again, I do want to point out one or
two things about the act which I think were perhaps not sufficiently
covered, which indicate that it is wholly an attempt of Congress to
intrude itself into the industrial relations of what has been tradition-
ally regarded as a State matter. In the first place, in the legislative
history of this type of legislation the first effort that Congress made
to regulate labor matters at all was in the Railway Labor Act of 1888,
which was reenacted and enlarged in 1926 and amended in 1934.
Then in 1932 came the Norris-LaGuardia Act, which curtailed the
power of the courts on certain labor matters, and the substance of the
acts and what was attempted in the way of encouraging national
organization of employees throughout this train of legislation is
practically the same.

When the amendments to the Bankruptcy Act were passed in ’33
and ’34 they again attempted to endorse a national organization of
employees, In that they prevented funds in bankruptcy matters and
labor-organization matters being used in any way to contribute to the
support of plant or local or so-called company unions.
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Now it cannot be said that Congress in the Norris-LaGuardia Act
was trying to prevent the interruption of commerce by strikes, nor
in the Bankruptcy Act. The real purpose of Congress, as shown by
the attempt to hitch those matters onto the Norris-LaGuardia Act
and the Bankruptcy Act, and again in the National Recovery Act,
was that Congress was trying to regulate labor relations, and that is
what they are trying to do here, and it is merely a matter of verbiage
to try to hitch them onto them on the theory that it is really to remove
obstructions to commerce.

An examination of the act itself reveals that. The closed shop is
made legal. You cannot force & man not to belong to a union, %ub
you may force a man to join a union; and then you may not con-
tribute any support to a local or plant union, no matter if it has been
In existence for many years, no matter if you have a contract with it
that you are to pay a certain amount annually; and here is a form of
organization of employees that has been successful in Europe, that
has been existing in this country since 1904, and successfully in many
places, and yet you are forbidden under this act to make any con-
tribution to that.

Does that indicate an effort to remove the obstructions to com-
merce? To my mind, it indicates an effort on the part of Congress
to force national organization in industry. It is a clear indication
of the purpose of Congress to prevent l-l}r?)cal unions, prevent plant
organizations, and compel employees to join national organizations.
The provisions about the majority rule are for the same purpose. It
is all right to say that a closed shop is not forced upon anybody, he
must agree to it, but when the act says that no minority group can
bargain at all, it amounts to the same thing, because the minority
union in a plant is not going to exist very long if it cannot obtain
anything for its members, if it cannot negotiate with the management.

Here the determination of the unit is entirely up to the Board.
Suppose the Board determines that the whole of the employees in
the coal industry is the proper bargaining unit. You may be situated
in a plant in which not & man belongs to that union, but you are bound
by the determination of the majority, because the Board has found
that that is the proper unit. The Board may have found that all of
your employees are the proper unit, and not one of your electrician
or mechanical men may belong to that unit. They may have their
own union. Yet you are forbidden by this act to deal with that group,
because they are a minority group.

Did that indicate a purpose on the part of Congress to free com-
merce from obstruction? Nothing of the kind. It indicates the
congressional purpose to force national unions upon industry, and the
act 1s sweeping in its language. It purports to cover all industry,
and it is exactly what was intended.

It won’t do to say that collective bargaining is not involved in this
case. The theory is that the discharges discourage organization, that
organization promotes collective bargaining, and that collective bar-
gaining prevents industrial disturbances. go that we do have to con-
sider, and the Court has to consider, what is the main and primary
purpose of this act. Is it to remove obstructions to commerce, or is
1t to govern labor in industry? It seems to me there can be no con-
clusion other than it is an attempt to enact sweeping, broad legislation

-over the labor matters of industry generally. And that was the trend
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of testimony in the case. The testimony throughout and all this
~ evidence that was offered in the joint hearing is along that very line.

The fact that the act is by its terms confined in its application to
matters affecting commerce does not change the situation. You can-
not change the things which are not interstate commerce into things
which are by the use of words. If you say that it must be something
affecting commerce, there is no limt. It seems to me that anything
affects commerce, and that the question then comes only as to the
application in this particular case as to whether or not the connection
is direct or remote. _

The fact that we receive materials in interstate commerce or that
we ship our products out in interstate commerce cannot make any
difference. . There is no-use of my going over those cases. - That is
true of every manufacturing industry. The fact of the matter is the
steel industry probably receives its products in a rawer form and gives
a greater trasnformation to them when they are shipped out than
almost any other industry. ‘There are hundreds. of industries in the
Pittsburgh district that take nothing but one shape of steel and turn
out another, and their incoming product is much more similar to
their outgoing product than it is in the steel industry. _

I think the language of this Court in Heisler v. Thomas Colliery Co.
4260 U. S. 245) as to what would be the effect of holding that the
prior movement in interstate commerce or subsequent movement in
interstate commerce both bring it within interstate commerce covers
the situation better than any argument.

The reach and consequences of the conlention repel its acceptance. If the
possibility, or, indeed, certainty of exportation of a product or article from a
State determines it to be in interstate commerce before the commencement of its
movement from the State, it would seem to follow that it is in such commerce
from the instant of its growth or production, and in the case of coals, as they
Tie in the ground. The result would be curious. It would nationalize all indus-
tries, it would nationalize and withdraw from State jurisdiction and deliver to
TFederal commercial control the fruits of California and the South, the wheat of
‘the West and its meats, the cotton of the South, the shoes of Massachusetts and
the woolen industries of other States, at the very inception of their production
or growth, that is, the fruits unpicked, the eotton and wheat ungathered, hides
and flesh of cattle yet ‘“on the hoof,” wool yet unshorn, and coal yet unmined,
because they are in varying percentages destined for and surely to be exported
to States other than those of their production.

The Government argues that it is in the stream of commerce. I
shall not go into that except to point out this, that in Stafford v.
Wallace and in Board of Trade v. Olsen the evidence and the matters
before Congress showed beyond any doubt that these were select
focal points in which practically all of the commerce passed. This
mill is not in any way stationed in the stream of commerce. This plant,
into which we take coal and coke and limestone and turn out steel,
is not any mere temporary stoppage in a stream of commerce coming
from the West to the East. It is not comparable, and betause Con-
gress could regulate stockyards, it is a far cry to say that they could
regulate the labor relations of an industry like the steet industry.

The Government argues that there is the possibility.of an intention
on the part of the strikers to obstruct interstate commerce. It seems
to me that that argument weakens the connection. In the stock-
yards cases, in Swift & Co. v. United Siates (196 U. S. 375), the
intent to obstruct interstate commerce was clear, proven. The
stockyards were regulated on the theory that they might be used
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as an instrumentality in monopoly. But here the intention that
the Government ascribes is an intention on the part of the strikers
to interrupt interstate commerce, an intention on the part of a third
party, an intervening agency. They do not claim that in dis-
charging 10 men we had any intention of creating a controversy
that might obstruct interstate commerce, but the fact of these dis-
charges might lead to dissatisfaction, which might lead to a dispute
of more serious consequences, which might result in a walk-out, in
which the strikers might have an intention to interrupt or change the
stream of interstate cornmerce.

Now, if that reasoning applies, there is not any reason why Congress
cannot regulate every activity relating to manufacture. It is just as
reasonable to say that, if we do not treat the men properly with respect
to workmen’s compensation law, if we do not have proper sanitary
conditions, or hours of labor. or of everything else, the net result of
which may be that there will be a strike, in which there will be an
intent on the part of the strikers to obstruct interstate commerce,
such an act would apply.

Mr. Madden pointed out that one of the witnesses testified that he
was told that he would have to pay his back rent if he joined the union.
I don’t see any reason why, if this be sound, Congress cannot regulate
our rent relations with our employees, because dissatisfaction on the
part of employees who live in our houses may result in a dissatisfaction
of some kind that may result in a labor dispute where the intent may
be present to interrupt interstate commerce

ow, if we ever get to the place where we are having such remote,
indirect causes prevail to enable Congress to regulate manufacturing
industries, there is no limit to it. This theory that the discharge of
these men can have such an effect upon interstate commerce is so
remote that the possibility of other means of regulation is unlimited.

We raised the question before the Board, and we raise it in our
brief, on the procedural sections of this statute. I do not intend to
argue it at length. It is covered in the brief.

I do want to make this observation, however, that the statute pur-
ports to give to this Board original and exclusive jurisdiction in these
matters, and it is said that we objected before the Board and the
circuit court that the Board was constituted an investigator and a
prosecutor and a judge at the same time, and the answer was made
that that was similar to the proceedings of the Federal Trade Com-
mission. I want to point out, however, that the Federal Trade Com-
mission does not render any decisions in private matters at all. Tts
decrees are negative. They are only when public rights are involved,
and they leave the parties to the law to adjust their private differences.
The scope of the appended order in this case is entirely different. It
seeks to adjudicate private rights, enter a money judgment for the
back wages, and otherwise carry out the rights between individual

arties.
P ‘We raised also before the Board, and now, the question of the viola-
tion of the fifth amendment by this decision. The case of Adair v.
United States (208 U. S. 161) decided flatly that a man had a right
to hire whom he wished, and that a statute which forbade the dis-
charge of an employee for union activities was unconstitutional.

The same substantive decision was made in Coppage v. Kansas
(236 U. S. 1), and now it is said that the Texas & New Orleans de-
cision modified or at least cast some doubt as to those decisions.
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There is this to be observed about the Texas & New Orleans case:
It was a case in which the railroad had voluntarily entered into arbi-
tration and the arbitration was proceeding before the Railroad
Mediation Board. The order made requiring the restoration of the
employees was made and seemed to be made because they had been
discharged after the voluntary mediation had begun, and the court
Eointed out that there was no attempt to interfere with the normal

iring or firing of employees, but that the order was being made to
require the railroad to purge itself of the contempt shown by the
discharge and the efforts that were made after the mediation started

to create and bring into existence a new labor organization which
would be more favorable to the company than the one with which it
had begun- the mediation.

Now, in this case the order is made flatly that we reinstate these
10 employees. The Solicitor General says that if they were restored
then it would be a hiring at will; that the minute they came back to
work they would be working for us at a hiring at will, when they could
be discharged for any reason or no reason.

It is difficult for me to see why, if they could have been discharged
for no reason, their restoration could be ordered because the Labor
Board did not agree with the sufficiency of the reason for which they
were discharged. S

Justice SuTHERLAND. I did not quite understand the Solicitor
General to take that position. I understood that his position was that
he could not be discharged because he belonged to a labor union.

Mr. Earr F. Reep. I understood him to say in answer to the
Justice’s question that it would be a hiring at W’iﬁ, that if they came
back their tenure would be at will, and I am assuming that a hiring at
will entitles the employer to discharge for any cause or no cause.
That much I may be adding myself. ,

Justice SuTHERLAND. I understood him to make that exception.

Mr. EarL F. REED. I should think that that exception would follow.
In other words, I certainly think that if this act is valid it means that
when the 10 men come back they cannot be discharged except for a
cause which would seem sufficient to the Labor Board. Certainly it
does not mean that they could be discharged right away, because the
same complaint would be made again.

The fact that these men were intended to be taken back and kept
is evidenced llgr this unusual provision in the order. The Board
ordered not only the restoration and the payment of the back pay,
but that the company should post a notice that it “will not discharge
or in any manner discriminate against members of or those desiring to
become members of Beaver Valley Lodge No. 200, Amalgamated
Association’’, and so forth,

Justice VAN DEVANTER. You mean that it could not discharge
tlﬁen‘l? for any reasons or that they could not be discharged because of
that? )

Mr. EArL F. Reep. The language of the order that we were required
to post by order of the Labor Board was that—I am quoting—
will not discharge or in any manner discriminate against members of or those
desiring to become members of Beaver Valley Lodge No. 200, Amalgamated

Association of Iron, Steel and Tin Workers of North America, or persons assisting
said organizations or otherwise engaging in union activities.

The posting of that notice in the mill of the Jones & Laughlin Steel
Corporation would have meant that all discipline and control over the
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men in that organization was gone. The restoration of 10 men was a
vastly more important thing than the wages involved. If it were
announced, if it were known, as it would be, to 22,000 employees, that
10 men who had been discharged over a period of 6 months, who be-
longed to the union, had to be taken back and gut back to work and had
their positions, and could not be discharged except upon a hearing
before the Labor Board, all freedom of contract, all right to manage
your own business, is gone. . . . .

Those men, if that be the law, if they can come back into this organi-
zation and go back to work for us, have a civil-service status. They
stand differently from any other employee in our employ, because
they cannot be discharged without a hearing.

Suppose their department shuts down. I suppose we have to go
back to the Labor Board and ask to reopen this decree and show that
they would not have had work if they had been working. Suppose
they are tendered some other work that they do not want. In one of
these discharge cases the man thought he was not equal to handling
the machine that he had and he asked for something else, and in
another a man had been absent a great many times. Under this
decree this money judgment goes into effect and we pay them these
back wages indefinitely, apparently.

Suppose we want to transfer him to another department. Then
I guess we have got to go to the Labor Board and show them that we
have good ground for transferring that man and we want the thing
modified so that we can put him in another department.

Suppose there is a question of promotion. There is no reason for
not applying it to promotions. Daily they are making complaints
that a man promoted is & nonunion man and therefore it was a dis-
crimination. I suppose every time we wanted to promote a man we
would have to go back to the Board and ask them to reopen this
decree and let us promote the man. ) .

Now, an employer has to have discretion. He cannot always give
a reason for a discharge. There are times when sabotage occurs,
times when there is theft, and he cannot fasten the responsibility.
There are men who are just a disorganizing influence and have to be
transferred. There are men who have no promise of ability, who
cannot either maintain or operate a machine, or who are a constant
menace to their fellow employees. Is the discretion of the manage-
ment to be reviewed every time the man discharged happens to be a
union man? Here are 22,000 employees, and 10 of them over 6 months
discharged that happen to be members of the union, and we are hauled
into court and have to trial to show why we discharged those 10 men.
Is that an interference with the right of freedom of contract? Is that
an interference with the right to run our business as we think best?

It seems to me that the Government’s argument comes down to
an economic argument. “It would be a good_thing,” says Mr.
Madden, “If the Federal Government could control the labor relations
of industry.” But that is not the law, and never has been. He may
think that the States are handling it “stupdily”, as he says. He
may think that a centralized government in which the Federal
Government controls all of the labor relations of industry is desired.
That is not the law and never has been.

138858—37——10
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For a-century this Court has adhered to the simple, literal meaning
- which Marshall found in the commerce clause, that Coungress has

power to regulate commerce among the States. Ithasgiven assurance
to the States when their taxing statutes have arisen that their rights
shall be as the Constitution fixes them. The taxing authority or the
police power of the States has been protected, and the rights of indi-
viduals to maintain their own property have been protected.

What the petitioner is asking is that the traditions and precedents
of a century be cast aside and that we change the meanmng of the
Constitution by a judicial decree and say that things that for a
century have not been the business of the Federal Government are
now to be subject to regulation, because of the remote possibility that
these discharges and things of this kind may obstruct commerce.

The Cuier Justice. That is all on your side. “Anything more on
your side?

Mr. Srancey Reep. That is all, Your Honor.

(Whereupon, at 1:25 p. m.; the oral arguments were concluded.)
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The Caier Justice. Nos. 420 and 421, National Labor Relations
Board against Fruehauf Trailer Co.

ORAL ARGUMENT ON BEHALF OF PETITIONER

Mr. Reep. If the Court please, the Government’s statement in
this case will be extremely brief. We have already, I believe, covered
the issues as made by the briefs and as made from the facts as we
understand them.

This is another industrial enterprise in which there were activities
that were found to violate the provisions of this act. The Fruehauf
Trailer Co. is a Detroit manufacturer of the modern trailer that goes
behind the automobile. It is a typical American industry, in which
the founder was almost the sole worker in a carpenter shop or wagon
works back in the days before the automobile. Through his own
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industry and activity he has developed this business, which has

- grown from g small enterprise into one employing some 700 or 800
men, and is the largest producer of trailers in the United States.
The next closest produces only 37 percent as much as this particular
manufacturer.

The enterprise is, as I said, located in Detroit, and gathers into its
factory from the various parts of the country the material for its
trailers. Part of that material comes already fabricated, like tires
and wheels and the various accessories of the trailer industry. Other
materials come in the form of iron, or steel, or lumber, and are fabricated
in the shop.

This enterprise ships 80 percent of its product outside of the State.
It has 31 sales agencies throughout the country in 12 or more States.
Its goods are consigned to those States for sale, the title to remain in
the seller until after the product is sold. It has in cooperation with
its business s financial instrumentality which finances the sales for
the purchasers until they are paid for 1n cash, the credit terms being
approved in the Detroit office. It has its Canadian agency which
conducts the sales there. ~

Something over 50 percent of its raw product comes from out of
the State.” In other words, this is a typical enterprise of large propor-
tions in its particular line of activity.: It is the largest trailer manu-
facturer, selling something over $3,000,000 worth of goods at the
time of this hearing. Its sales at this time we do not know, except
from the fact that they were rapidly increasing at the time the hearing
was held.

There are no peculiarities in regard to the industry itself. Almost
g;helelaming of it will give Your Honors a conception of the enterprise
1tself.

This enterprise had not had any great labor difficulties. I believe
the record shows that there had been no strikes in the organization,
certainly not during the last few years. It cooperated with the
National Industrial Recovery Act so long as that was in effect. With
the collapse of that act, there was renewed labor activity in the factory
and an undertaking to organize the employees into a union. This

was opposed by the manufacturer as being unnecessary for the
interests of his employees for he had always been a kind employer,
ready to listen to the complaints of the individual employees who
might protest, or might come to him for help, in sickness or in distress.

To be assured that there should be no unwarranted development of
labor unions, this manufacturer employed a detective, who, in order
that his activities might not be known, was placed upon the pay roll.
So well did he perform his functions that he became the treasurer of
the labor umion, which is the one office that has the entire list of the
employees, and he handed that list regularly to the superintendent
of the plant.

The evidence is that the manufacturer, after being armed with the
knowledge of the names of the particular employees that were mem-
bers, discharged many of them, sometimes for some reason—often for
no reason. ‘The record shows that many times they were told that
they could give up either their union or the company. When I say
“many’’ I mean that there were many instances of statements of that
kind, but that particular phrase comes from one of the witnesses.

Under those circumstances we think that this case is quite similar
in all its legal aspects to those that Your Honors have had presented
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to you, and without going again into the questions of law that have
beﬁn dificussed, we will await the statements of the counsel on the
-other side.

ORAL ARGUMENT ON BEHALF OF RESPONDENT

Mr. Lonag. May it please the Court, I would like to correct one
impression right at the start.

Justice BuTLer. I can’t hear you. ) ‘

Mr. Lone. I will be a little Jouder. We are not concerned here
with the trailer that you attach to an automobile and go off touring
in, not the thing about which there is & question as to whether it is
8 house or a wagon, that we have had up in our State. This is a
trailer which handles merchandise, which is seen going through the
streets, a four-wheel trailer behind a large truck, with a fifth-wheel
arrangement. This is the two-wheeled trailer without a body. That
is the thing that we are talking about here.

Now, it is obvious that the legal questions involved here are the
same legal questions that we have been listening to now for two days.
Your Honors have listened with great patience, and I would almost
feel that Your Honors had heard enough of them, but each case has
its own particular facts. .

This business, while it is the largest in the country, is, in compari-
son with Jones & Laughlin, just a small business. We employ 700
men in the manufacturing department and about 200 more, and that
is the extent of the business.

While our briefs rely upon all of the legal questions presented, I
shall endeavor to confine myself almost entirely to the interstate-
commerce question, with just a little touching over onto the due-
process question.

The due-process question has really two aspects, the procedural
aspect and the substantive law aspect. This act says on its face that
the findings under it shall be conclusive, and if that is taken at its
word then we are denied an inquiry into the findings, directly contrary
1o the case of Crowell v. Benson (285 U. S. 22).

I shall assume in what discussion I shall go into that, as to the
question whether we are engaged in interstate commerce, we are
entitled to the independent judgment of the Court upon the facts
as well as the law, and as I go along I will point out that, if there be
any question of fact involved here which does not go to jurisdiction,
upon that question of fact the finding is arbitrary, capricious, and
without the slightest foundation in the record.

Fifty percent of the materials used by this plant come into the
State of Michigan in interstate commerce. Eighty percent of the
product goes out of the State of Michigan, sold elsewhere. The
seven employees that are here involved were all in production. They
had nothing to do with the purchase, receipt, or handling of the
materials. Thr‘iy had nothing to do with the sale and the delivery of
the product. They are in production, three of them in the frame
shop, one in the assembly shop, and three in the body shop.

This business began back in 1897. Mr. August Fruehauf had a
little blacksmith shop and a wagon shop; they almost went together
in those days. The picture of it is in the record as exhibit 2, which
shows this little shop, just a typical blacksmith shop. He went along
on the even tenor of his ways, and the automobile, the motorcar came
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along, and he conceived the idea that, along with the sort of business
he was qualified to do, he could make a trailer to be put on behind the
- truck, with two wheels, or to be put on behind a tractor, with four
wheels, and that he could increase the usefulness of the truck and the
tractor a great deal, and thereby he could build up a business.
So he started in at that. He had a number of sons coming along

and he could make opportunity for them. He could also take in his

sons-in-law. So he got the business up to thz point where this inquiry
came along—700 men employed in productien and about 200 others.
They had never had any labor troubles, never in the world. The
chairman asked the production manager this question:

‘What would be the effect upon interstate commerce of a successful sfrike in
those departments of your plant where these men named in the complaint work?

Answer. Well, I don’t know, Mr. Chairman. I can not imagine anything like
that. We have never had a delay of any kind in our operations, and I do not know
just what the result would be.

They pay the highest wages in the industry. Between the depth of
the depression in 1933 and the time of the hearing here it was testified
that they had five increases in wages, several of which were factory-
wide. Not only do they pay the highest wages in the industry, but
they furnish the most continuous employment. Your Honors will see
that the trailer industry is not subject to the seasonal fluctuations like
other industries. It is a very stable businéss. So that they furnish
good employment to their men. They have gone along, as their pro-
duction manager testified, on that basis, and they have built up the
company and its business on the principle that production and effi-
ciency increase where employees are earning good wages and are satis-
fied. They have a rule in their factory that the men, even these men
that made the complaint, said they knew of and acted under—*If you
don’t get satisfaction out of your foreman, come in and see the superin-
tendent.” And they admitted that was done. They admitted that
they were fairly treated in that way, and even where in their private
lives they had problems they were encouraged to come in and discuss
them with the employer, and that they were frequently helped by the
employer in doing that.

They questioned these two men as to the treatment of them. They
said that the company had treated them fine, had treated them well.

This was the situation that had developed over the years till legis-
lation of this nature came along. Then what developed? Outside
organizers came along, began to agitate, began to foment disturbance,
and, as counsel said, the compaﬁrg thought it expedient to get some-
body to find out what it was about. They had never had any
troubles, but here it came all of a sudden, concurrently with this type
of legislation, which preceded the Labor Act, and the N. R. A. Act.

In this union the claim is that they had 177 active members, and,
as the witness said, possibly 100 others who had paid some dues at
some time or other. :

But 277 is not many out of 700 employees. So the Board, in order
to show that that is tge majority, proceeded to find that we had onl
400 employees, and here is the sort of testimony that was given.
want to use this just as an instance of their arbitrary and capricious
findings. They asked one of these discharged employees:

How many employees did this company employ in the production and main-
tenance departments?

ARGUMENTS IN CASES ARISING UNDER LABOR ACTS 147

Answer. Well, I don’t know: Of course, I have no definite figures. I don’t
see any reason why they can’t find out from a better source than me, but I don’t
think they have over 400, or I don’t think that many employees—that is, I don’t
mean bellhops or telephone operators or salesmen or people working outside the
factory or people who were not eligible for our union. I mean just the factory

workers, production workers.

And the Board finds that we had 400 employees, notwithstanding
this same witness had placed before the Board a statement signed by
him that there were 600, and notwithstanding the production manager
said there were 700. :

Now, that runs all through the findings. They finally got down to
a meeting of this union and a common vote on whether they were
going to strike or whether they were going to stay. I think but 35
of them voted to strike, but the rest of them voted not to strike, and
so they didn’t strike.

The production manager testified that after the discharges had been
preferred there was no dissension created in the factory aboutit. They
were going along on the even tenor of their ways, the same as they
did before these agitators came along.

This discharge here has one characteristic different from what has
been presented in the other cases. We did not discharge seven men
only. There were 72 men discharged. Along in the summer of 1935,
the testimony is, and Your Honors will remember it anyway, there
was a decided slackening of industrial activity, and so it became
necessary to reduce the force, a 10-percent reduction was put through,
which took out 72 men, including 7 men who made the complaint
that they had been let out because they were union men.

If you are going to reduce your force, it is not a question of this man

being altogether better than that man or the other man worse. You
may take into consideration many other things—how he has lived
over the years, what family obligations he has, and all that sort of
thing, or take into consideration nothing, if you please. We had to
reduce our force.
- But here we have a situation where the Labor Board says, ‘“Well,
yes, you had to reduce your force, but in letting these union mehn go
you discriminated; but when you let the nonunion men go, why, we
find no fault with that.”

The officer testified specifically that in doing this lay-off the same

‘standard was applied to union as to nonunion men, that union men

were retained on the rolls as well as nonunion men, the determining
factor being the efficiency of the workman, his cooperation, and
whether or not he appeared to have the company’s best interests at
heart in performing his duties. On that principle they reduced their .
force by 10 percent.

Now, to spend a few moments on this matter of just how we con-
duct our business: First, there is the purchasing, receipt, and handling
of materials. Those materials, some of them come in entirely raw,
some rough, some partially finished, and some wholly finished. The
axles, for instance, come in as vough, unfinished forgings. The bodies,
all we get is the sheet steel and rough lumber. I might go on with
others, but these are typical. .

When the materials come in they are placed in the inventory or
stock, call it what you will. They stay there a period of time varying
from 1 to 4 months.
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Here is an illustration of how the Board dealt with such a question
as that. They make a finding this way [reading}: :

So closely are purchase, work, and shipments synchronized that on occasion
work or shipment is delayed until required parts arrive to complete the assembly,

This is the sort of testimony on which they base such a finding as.

that. Here is the question:

. Is it not true in your case—not usually, perhaps, but is it not true that some-
times in your case you take materials that come in from a vendor and put them
promptly into processing?

31131;1&1: st. :
uestion. In order to continue an assembly or to com [
might have been started? v ° Plete an assembly that
Answer. That happens.
Question. That happens?
Answer. But in rare cases.

And then he went on again:

Question. Is it not a fact that very often a trailer job is held up for a few days
until you get the particular brake that the customer wants on it, or the particular
wheel, or the particular rim that the customer wants on it?

Answer., It would not happen very often. -

_And he finally winds up by saying that it is “very unusual”; and
yet they make the finding that characterizes the business as it is con-
ducted in order to show that there is a flow.

Indeed, the seven men who are involved here had nothing to do
with that part of the operations. They were in the manufacture,
fashioning, of these various raw materials into this product. That
operation is divided up into a good many parts. There is an engineer-

. ing department with 25 or 30 men, a planning department with 20 or
30, and a tool department of 10 or 12 who make the tools which are
used in making these things, and there is the machine shop with 125
men in which there is everything that you'ever heard of in & machine
shop. They are working on these materials. And there is the frame
shop, the assembly department. As I say, three of these men were
working in the frame shop. Possibly I should stop ‘& minute to show
what was done in the frame shop.

There it was a matter of punching, drilling, riveting, and welding
operations that took place, and putting things together.

One of these men was in the assembling department, where all
these things that have been made are brought and put together.
That is where he worked. Three of them worked in body building.
That was the largest department, 250 to 300 men in that department.
Of course, there being no motor in our trailers, the body-building

- department is necessarily the largest department of the business.

It is in the record that in this process of manufacturing these
trailers there are some 200 operations that the things have to go
through. I don’t mean that each one goes through 200, but there
are 200 different operations to fashion them from these materials
which finally come together to make a trailer.

Then we get to the matter of sales. There are 31 sales offices in
Michigan and 12 other States. Then they also sell to distributors
and dealers in the common way. They sell sometimes on consign-
ment, for credit reasons, and yet the Board tries to show that that
18 a large part of the business. ~ I don’t know what difference it would
make whether it were a large part of the business or not. That, in
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general, is & description of the way our business is conducted, what
we do there. .

Now, it strikes me that to find immediacy here is to find it practi-
cally everywhere. I do not know a business that you could not find
it in if you could find it here.

Your Honors will observe that the question which we have here is
really the old question of States’ rights as against national power.
And I want in that connection to call attention to the fact, and spend
a few minutes on it, that we are here dealing with a part of the auto-
motive industry, an industry which is peculiar to the State of Michigan,
The plants of the State of Michigan could supply the world if there
were none other. They have that capacity. It is all located there.

It is essentially a local industry.

I call attention to what this Court had to say about the situation of
the development of local resources back in the Minnesote Rate Cases
(230 U. S. 352) [reading]: .

The development of local resources-and the extension of local facilities may have
a very important effeet upon communities less favored and to an appreciable
degree alter the course of trade. The freedom of local trade may stimulate inter-
state commerce, while restrictive measures within the police power of the State
enacted execlusively with respect to internal business, as distinguished from inter-
state traffic, may in their reflex or indirect influence diminish the latter and reduce
the volume of articles transported into or out of the State.

The activity and growth of the Fruehauf Co., as I have outlined it
here, are not peculiar to the Fruehauf Co. They are typical of the
automotive industry, very typical. You could say the same thing of
the Dodges, Fords, Olds, Chrysler, Nash, and so on. They all came
up in the same way.

Now, I submit that it was for the State of Michigan to say whether
the automobile industry would be developed in the State of Michigan
under excessive restrictions or would be developed under freedom.
The State of Michigan has permitted the automobile industry to
develop and it has developed, to be one of the strongest industries in
the country, proven by its recent comeback from the depression,
leading all other businesses, because it has been known that it has been
free. It has been the outstanding example of good employer-em-
ployee relations, with wages the highest of any businesses, and there
never has been any trouble. Counsel who just spoke called attention
to all the statistics and the history of strikes, and so forth, which the
Government has in its briefs. They go away back. I make another
objection to their statistics. Let them bring in statistics as to the
automobile industry and let us see whether they will show about
interruptions and disturbances, whether it is local or whether it is
interstate.

The only one they mention in their brief is the Chevrolet strike in
1935, and that occurred after N. R. A. We had no troubles in the
automobile industry to amount to anything until this sort of legislation
began to come along, and I submit that what they are doing 1s inter-
fering with the right of the State to say how businesses within itself
shall be conducted.

Counsel on the other side objects that we argue the question too
broadly; that we bring in too many provisions of the act; that we
should confine ourselves to specific instances and particular provisions.

I object, Your Honors, to the way counsel on the other side uses the
decisions of this Court. It has always been my understanding that
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the language of a court is not to be read separate and apart from the
circumstances of a particular case in relation to which that language
is used. That was one of the first things I learned when I got out of
law school into the practice of the law.

Now, you take the case of Stafford v. Wallace (258 U. S. 495),
which rejlnted to stockyards, and they got to the point yesterday
where this Court was considering something about the sale of sausage.
Now, that was not involved in that case. That case involved stream
of commerce all right, because that case involved commission men and
dealers who were dealing with the livestock. It went into the stock-
yards as livestock, it came out of the stockyards as livestock, and
whether or not it was going to be made into sausage has nothing to
do with any question before this Court, And so that sort of thing
has no application to the situation we have here, which is no such
stream as that.

Again, they talk about Chicago Board of Trade v. Olsen (262 U. S.
1). Novy, what did this Court say that case was all about. This
Court said [reading]: :

The Chicago Board of Trade is the greatest grain market in the world, * * *
Its report for 1922 shows that on that market in that year were made cash sales
for some 350 millions of bushels of grain, most of which was shipped from States
west and north of Allinois into Chicago, and was either stored temporarily in
Chicago or was retained in cars and after sale was shipped in large part to eastern
States and foreign countries. * * * The railroads of the country accommo-
date themselves to the interstate function of the Chicago market by giving
shippers from western States bills of lading through Chicago to points in eastern
States with the right to remove the grain at Chicago for temporary purposes of
storing, inspecting, weighing, grading, or mixing, and changing the ownership,
consignee or destination and then to continue the shipment under the same
contract and at s through rate.

Here was a statute before this Court dealing with a commodity
which was for the most part in the course of interstate commerce by
the very acts of the parties on through bills of lading.

And then the only other circumstance there was that it dealt with
futures. The question of futures, as I see it, was simply this: whether
in making a contract which by its terms called for performance upon
the Chicago Board of Trade, and could be performed upon the Chicago
Board of Trade—that whether the fact that it was not expected to be
performed upon the Chicago Board of Trade but to be settled as a
future contract, took it out of the stream of commerce, and this
Court said that it did not. :

So much for the stream of commerce. Go now to the question
whether in our operations we affect commerce, as that is used.

Upon _that question, the Board concluded this, and if I may not
weary Your Honors, but just take the time to read a few lines of what
the Board says to give Your Honors an idea what the Board is doing
in these cases. These are conclusions 44, 45, and 46—

Any cessation or obstruction of operations at the respondent’s Detroit factory
necessarily has a direct, material, and substantial effect in burdening and
obstructing commerce and the free flow of commerce between the State of Michi-
gan * * * and other States in which it sells and to which it ships for sale
trailers * * *,

The Curer Justice. I think you had better continue with that
after recess.

(Whereupon, at 2 p. m., a recess was taken until 2:30 p. m. of the
same day, at which time oral arguments were resumed as follows:)
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Mr. Long. At the recess I was about to pass to the discussion that
we do not affect commerce, but I note that I have omitted one or two
observations further that I wanted to make on the proposition that
our manufacturing operations are not in commerce.

The fact that 1n making these different things for these trailers,
there being about 40 different types of trailers, it is intended to find
a market for them in other States, does not make our making of them
a part of commerce.

Counsel on the other side in discussing that referred to Oliver Iron
Mining Co. v. Lord (262 U. S. 172) and Ulah Power & Light Co. v. Pfost
(286 U. 8. 165) by saying that they were tax cases. But this Court
in the Oliver Iron case did not say, “We have put this aside because
it is a tax case,” but this Court said that mining is not commerce,
and when it came to the Utah Power case, where the electricity leaves .
as soon as it is made, and cannot be held, this Court decided that
by saying, “It is like unto the making of goods to special order for
shipment 1n interstate commerce.” So the basis of the reasoning of
this Court is precisely in point.

Another proposition that the Board made much of was that the
parties who order the trailers intend to use them in interstate com-
merce. Well, obviously, that has nothing to do with it. They spent
a lot of time about the fact that we have registered trade marks for use
in interstate commerce, but that has nothing to do with manufac-
turing. .

Th%n they spent a lot of time about attaching the fifth wheel, and I
just want to explain that. In our six-wheel arrangements, where we
make the two rear wheels and body, it has to attach to the trailer; and
it is attached by what they call a fifth wheel, which is nothing more
than the old-fashioned bolster and kingpin, with a turntable; and they
claim the fact that you have to have a fifth wheel and that very
frequently we do attach that fifth wheel in the other State makes the
thing interstate commerce.

Well, Your Honors, under the rule established by this Court as to
when the doing of something at the end is or is not in interstate
commerce—any of Your Honors or I could attach that fifth wheel;
would not have any trouble about it—no skill involved in it; anybody
that knows anything at all about the use of 8 wrench and a dnll can

"attach that fifth wheel—I don’t think I need spend any time in dis-

cussing that. But there are findings on those particular things.

So now, proceeding further to the question of whether we do affect
commerce, and I read from finding no. 44 of the Board, and then they
go on further, in finding 45:

The aforesaid acts of the respondent caused unrest and confusion among the
em(?loyees in the respondent’s Detroit plant, which had the effect of burdening
and obstructing commerce and the free flow of commerce between the State of
Michigan * * * and other states in which it sells and to which it ships for
sale trailers * * *,

And in their finding 46 they concluded that it—

tended to lead to a labor dispute burdening and obstructing commerce and the
free flow of commerce between the State of Michigan * * * and other States
in which it sells and to which it ships for sale trailers * * * .

Now, that conclusion, as I get it, is this, that, while the manufactur-
ing itself may be something local in character, nevertheless, if a labor
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dispute were to arise and if the operations of these factories were to
_shut down as a result of the dispute, raw materials would not be
shipped in, finished products would not be shipped out; thereby there
would be a burden and obstruction on the free flow of commerce, and
that unrest caused among the production employees therefore would
have the effect of burdening and obstructing commerce, because those
acts of unrest might lead to a labor dispute.

Now, that is a very, very tenuous series of arguments. It does not
hold together. In fact, it seems to me that (Unated Leather Workers v.
Herkert & Meisel Prunk Co. (265 U. S. 457) and the two Coronado cases
(United Mine Workers v. Coronado Coal Co. (259 U. S. 344); Coronado
Coal Co. v. United Mine Workers (268 U. S. 295)) dispose of that sort.
of argument, because the only difference in the two Coronado cases
that I see is—the real effect was the same, but what they tried to do
was g different thing, and they brought the one within and the other
without interstate commerce.

As to what must be the relation to bring it within the term “affecting
f:‘ommerce” counsel on the other side make much of the use of the word

necessary”’, but they omit in most of their talk the use of the word
“direct.” This Court always couples the two together. Probably
the best statement that this Court has made is in the Coronado case,
where it said: .
intended to restrain commerce or has necessarily such irect, i
substantial effect to restrain it that the intent reasgnabfy n?ugt be in}z;?::g.al, and

Now, I take it that any act has s number of incidental effects
which follow it, just as well as it has direct effects. It seems to me
that the three building cases, of which Industrial Association v.
United States (268 U. S. 64) is one, well exemplify the same. In each
of these three cases the effect of the course of action complained of
upon interstate commerce was to curtail the use in building of mate-
rials which to that time had been coming into the State and had been
used in building. In the first and third cases this was an incidental
result, albeit a necessary result, of the course of action complained of,
while in the second case it was a direct result, the course of action
com]i)lamed of being directed solely and exclusively at materials which
had been shipped in interstate commerce.

I have attempted to draw together just the several expressions
made in different parts of the Government’s brief in the Jones &

Laughlin case, and give Your Honors an idea of the position of the -

Government. And Your Honors will appreciate that in their brief in

this case they simply sa; that on all questions we rely upon our dis-

gu_sst}on in the Jones & Laughlin case and do not write an independent
rief, )

They discuss the question of “intent’” and “‘necessary effect”, and
they say that those are two bases of what they call the ‘“control
power”’, and then they leave them away behind and proceed to push
out the Federal power to include any situation which presents; I
quote their words—

a reasonable likelihood that a strike, if it occurred, would involve an intent to
affect commerce—

Page 14 of their brief; that is, quoting again—
such intention might reasonably be expected to develop.
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1t does not have the intention, but it might develop, and then the
Board is to determine, as they put it—

the probability of the occurrence of an evil which Congress eould control—

And they explain that again, whether the situation is comparable
to and of the same general type as those situations; quoting again—
from which in the past there had evolved strikes with intent to affect commerce,
or where such intention might reasonably be expected to develop.

And then they push out in still another direction and they say that
the basis of their power is found, quoting—

in recurring evils which in their totality constitute a burden on interstate
commerce—

Though such evils arise from activities—
usually of only local concern—
and this may extend to any situation, quoting again—

where the reduction in the supply of the commodity is so large that an intent
to burden and obstruct interstate commerce may be inferred.

That is the magnitude of the effect is deemed to bring it within
the expression “necessary effect,” though in all their discussions they
recognize that in the first Coronado case it made no difference, quoting—
whether the natural result would be to keep the preponderant part of the output
of the mine from being shipped out of the State.

Now, that argument is just too tenuous to follow. It is something
like the old nursery rhyme, ‘“For the want of a nail,” we have all these
things that happen.

Now just a moment or two on the due-process question in the aspect
of a substantive right. I would not take Your Honors’ time on that
but for two things. It has involved here a question in the due-process
aspect which has bothered me for many years in my study of labor
problems, and that is this: At just what point in the development of
this business did the Fruehaufs lose their right to say who they would
hire and who they would retain?

We begin back here with a little blacksmith shop, and the picture,
exhibit 2, shows four men standing there, Mr. ¥ruehauf and his
employees. We begin there, and he proceeds to build it up. He
worked with the men, setting the tires and making repairs to the
wagons, and so forth, and then he conceived the idea that he could
make these trailers.

Now, when he conceived that idea I don’t think that was wrong,
that anybody would say it was. Then he conceived the idea that he
could build up a large business, substantial large business, one that
he could leave to his boys and his sons-in-law, for the benefit of his
daughters, and he did build up. a business, and he continued actively
in the business, he employed his men, and I detailed this morning
how he dealt with his men in that business.

In due course, as the business developed, he furnished more and
more ogportunity for more and more people to work, but I don’t
thinll: that was a wrong, to furnish opportunity for more people to
work.

But at just what point was it that he lost the right to say whom
he should have and whom he should not have in his business?

Now, as he grew older his responsibility had to shift to the boys.
They came along. The old gentleman here a year or two ago passed
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away. The boys have the business. They do not have the absolute
ownership. They had to get some money from the outside now and
then. They had to induce one or two Individuals fo stay in their
employ. But they still have a substantial control of the business and
are conducting it.

And 1 ask again, “When did they lose this right to say whom they
were going to have to work for them and whom they would let go’’?

Carrying on a business in that way, with the best of relations with
their employees, all of a sudden they are set upon by these outside
organizers, and the Board which could inquire into anything it pleased,
and the statute says they shall not be bound by any rules of evidence
as to the relevancy of what they may inquire about. No one had to
buy this product. No one had to work for them: They were not
obligated to furnish any employment to anybody. And yet it said
at this point they cannot say who they will employ and who they will
not employ. In fact, the only right which this act leaves to these
gentlemen, if it is to be applied as 1t reads and if the Board is to apply
it, is that they can still talk to their employces. That is the only
limitation upon the Board. -

There is something wrong, that that man who builds up a business
that way and at some point in it loses his right to say who is going to
work with him.

To illustrate that, when we got into the question of who we could
hire and who we could fire, just let me read two questions of the
Board. You remember that I told Your Honors this morning that
the production manager testified that when they reduced the force,
efficiency was one of the things that they considered as to who they
would let go and who they would not. Here is the Board:

What is the best evidenceé of efficiency that could be brought in here? I don’t
mean the judgment of the foreman now, but what is the best factual evidence that
the company has of the efficiency of the various individuals in its plant here?
What have you brought in here in the way of evidence that we could see, so we

yvléo lgok at it objectively without being in the business, from which we could
judge? «

Well, no one could answer that question, so he continues:

What do you have in your files out there that would indicate to you or the
1;lllleml;ers of this Board what is the efficiency of the individuals who work out

ere’

Well, they said they didn’t have any records; they had to do some
things on individual judgment. But immediately the Board was going
into that question and they were going to determine the efficiency or
lack of efficiency. They were creating a statute substantially equiv-
alent to the civil service, no getting around that.

Now, at the risk of burdening Your Honors just & moment more,
I will refer to this Texas && New Orleans case. Most everybody has
referred to it. I don’t know that I could add any light to it, but again,
the case should be considered in the light of the facts which were
before the Court. And I cannot get away from the circumstance that
the railway had voluntarily gone before the Railway Board, had been
going through proceedings there for more than a year before the acts
complained of ﬁa.ppened. So that, as this Court well said, it did not
involve the question of hire or fire of employees. It did involve a

‘question of submitting to the jurisdiction of the Board and then trying
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to obstruct the normal pl:ocedum,of,thaﬁ‘Board. Here is what the
brotherhood brief itself said on the question:

The Railway Labor Act, in the first place, does not make it a crime for the
employer to hire whom he pleases or discharge whom he pleases. The act does
not attempt to limit his power of hiring-or discharging. The act provides only
that those who are his employees shall have the right to designate their own
representatives to negotiate with him concgrnin
ment, and to be free from any effort on'
fraud upon the employees in such negot

It must be apparent— ‘ N

Continuing to read from the brotherhood’s brief—

It must be apparent that there is not'in-issue in the present case the basis of
the decision in ?:Ee Adair case; that is, the:sight.of the employer to hire whom he
pleases; nor is there in issue in the present.ease the basis of the Coppage case;
that is, the right of the employer to discharge whom he pleases.

That was the brotherhood’s position: in. the case, that those things
were not involved. I take it it is this sort of situation: If there had
been no proceedings before the Labor Boatd; and if, with everything
going along in normal way, the railway had undertaken to discharge
some men, and assuming they had discharged them solely because
they were union men—there Was ne controversy—that would have
presented quite a different question, and when they say that the
reinstating of these men was not based upon the discharge having
been in contempt of court, every assignment of error in that record
is that the Court erred in requiring, as & purging from contempt, to
do this. There is no use of trying to get away from what was brought
before this Court. It was that particular question. :

I thank you. » S

Mr. Reep. Nothing further, Your Hi

(Whereupon, at 2:45 p. m., the oral a.rgmnents were conclgded.)

ing terms and conditions of employ-
‘of the employer to perpetrate a
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Mr. Fary. If the Court please, I shall make a brief statement'of
the facts of the case and shall not attempt to go over the ground of
the constitutional questions which have already been discussed.

This case arose under the statutory procedure dn a charge filed by
a number of the employees of the respondent that they had been dis-
charged because of their efforts to form a local unit of the Amalga-
mated Clothing Workers of America. The charges were filed by 26
employeées.
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A hearing was held after the issuance of a complaint, and under
stipulation between counsel for the Board and counsel for the re-
spondent a great deal of testimony was introduced in the form of
written statements, without contradiction, cross-examination having
been expressly waived because, as it appeared, respondent was anxious
that the record be made, that his questions raised on constitutional
grounds be preserved, and the matter come on before the Board and
the courts in that manner.

Respondent introduced no testimony in opposition to that of the
Board with respect to the reasons for the discharges, and 1 think it
may be said without any dispute that respondent here does not con-
test the merits of the case.

The Board, however, found that only 19 of the 26 employees who
had filed charges were in fact discharged in the commission of an un-
fair labor practice under the act, and issued its cease and desist order
against the continuation of such interference, requiring the restora-
tion of the men to employment, or offer of reinstatement, and that they
be made whole; also that a notice be published that the company had
complied with these provisions of the order, the notice to be posted for
a period of 30 days. ,

The respondent’s business is, briefly, this: It is a clothing manufac-
turer located in Richmond, Va. It draws 99 percent of its materials
from States other than Virginia as s regular, continuous course of
business. It sells and ships as a regular course of business 82 percent
of its products directly in interstate commerce. Most of its material
comes originally from New England. It goes in substantial quan-
tities then—and this is typical of all of this industry—to New York or
New Jersey, where it is sponged, and then it goes to the manufactur-
ingrplant in Virginia, where it is made into garments.

he union involvedis alarge, well-known national organization having
collective bargaining arrangements for the settlement of disputes with
employers in the predominant part of this industry.

I should say that one of the employees was discharged for having
filed & charge with the Board.

Without going into the arguments again as to the position of the
Government on the application of this act to such an enterprise, but
only as a factual matter, I will simply add that it is apparent from the
nature of this business, which I have briefly described and which is
elaborated upon in the record and in the brief, that the respondent as
a regular course of his business is utterly and completely dependent
upon interstate commerce; and it would seem that if a strike occurred
at Richmond in the plant there, where, as I have said, 99 percent of
the goods come from other States and 82 percent of the products
leave there for the other States, there would be a complete cessation
of his interstate commerce.

A strike ordinarily closes an entire plant. Orders could not be
filled. Orders could not be given to carry on a business so closed
down. Strike clauses, as a matter of fact, are inserted in many
contracts for supplying products, in order to take care of just such a
situation. .

It is interesting to note in passing that the president of this re-
spondent himself testified that, although there was no strike as a
result of these unfair labor practices, there was a disturbance created
by the conduct of the employer among the employees, and, although
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its total business is 150,000 units, as they are called, per annum, the
direct result of this controversy itself, which did not even eventuate
into & strike, was the cancelation of the order of one customer for
30,000 units, that customer not giving the order because of the fear
that it could not be filled.

The réspondent employs 800 employees. Therefore, although not
as large an operation, of course, as the Jones & Laughlin Steel
Corporation or the Fruechsuf Co., it is & large manufacturer who
has grown up in Virginia as the site of its manufacturing operations,
with a national market, because of the control of the Federal Gov-
ernment over interstate commerce, so that it may, while located in
Virginia, without any impediment, receive its raw material from
outside the State, with a national market in which it sells without
impediment 82 percent of its products.

Thank you.

Oi{AL ARGUMENT ON BEHALF OF RESPONDENT

Mr. WeINBERG. May it please Your Honors, I suppose much could
vet be said about the philosophy and the economics and the legal
theories that are comprehended in a consideration of this act, but, at
least at this hour, after all of these cases have been heard, I do not
desire to be charged with burdening or obstructing the free flow of the
consideration and decision of these particular cases, and therefore I
am going to confine myself entirely to a discussion of the facts in the
two cases involved here and the particular legal implications which
we think arise from those facts.

Justice McReynoLps, What is the difference in the cases? Are
the two cases different?

Mr. WeinBErRG. The two cases are identical, Your Honor, except
that one case was brought in October and the other about 10 days
later, one for about 10 or 11 employees, and the other for 9 or 10

-other employees, the discharges having occurred in different periods

along that time. Otherwise, the facts are identical, and therefore
they were treated below and here as being one case.

A discussion such as I have indicated, I assume, would fall naturally
into two parts. The first one is what this respondent is, what it does,
and what the labor relations were between it and its employees which
this Board under this act seeks to regulate and control. And then, as
indicating the extremes to which the Board had to go in order to a.ppe}Ivf
this act to us, I shall discuss briefly the administration of the act its
in our particular case and make a mere suggestion as to whether or not
it is applicable to ours. .

The. respondent, the Friedman-Harry Marks Clothing Co., is
engaged, as Mr. Fahy has said, in the business of manufacturing men’s
clothing, overcoats, and suits in the city of Richmond, Va., where it
has only one factory and where it has its only factory and its offices.

It has been engaged in this business since 1931, succeeding & former
corporation owned by practically the same stockholders. 1t operates
only one factory, manufactures all of its product in that factory. Its
plant and its offices are all located in that factory in Richmond, Va.
It does, however, maintain a showroom and a sales office in the city of
New York.
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It employs in its factory approximately 800 persons—and may I
stop to say, if Your Honors please, that this factory manufactures
clothing mainly by machine. It is machine-made clothing. The
materials that it uses, of course, are woolens and cottons and silks and
silesia and thread and buttons that come from all parts of this country
and, perhaps, in some instances, even from foreign countries.

These materials it purchases, has sponged in New York or in New
Jersey, from there shipped to Richmond, Va., to its factory, where
they are first designed, then cut, fabricated, and converted and fitted
together, all of these materials, into overcoats and men’s suits of
clothes. The entire process of that manufacture takes place in this
factory in Richmond, Va. . ‘

It then sells these products by salesmen to retailers in the United
States, and it is true that onlly 17 percent of its product is sold in the
State of Virginia, and the balance is sold and distributed throughout
the United States to retailers. The business of this company com-
prehends perhaps less than 1 percent—not that size has anything to
do with it, but so that you may what kind of & company it is—less
than 1 percent of the clothing manufactured in the United States.

In short, if Your Honors please, this company, this respondent, is
absolutely no different in any respect from the hundreds of thousands
of manufacturers in the United States producing apparel and furniture
and machinery and utensils and all the myriad of articles which all of
us wear or use in our daily lives.

The unfair labor practices which are charged in this case consist
in discharging—finally found by the Board—19 of these 800 employees,
all of whom are engaged in the manufacture of clothing in this plant,
all of whom are engaged in a conversion and fabrication which re-
quires some 100 operations, or thereabouts, from the time the materials
arrive in our plant until they leave as a finished product. :

For instance, just to give you an illustration of what the individua:
complainants do, Robert Koch, one of them—some of them are men
and some of them are women, by the way—Robert Koch was one of a
group—because there are groups—one of a group pressing seams.
That operation means, as I understand it, that when the front and
the back of the trousers are fitted together and this seam is joined by
these workers—the trousers go down what is almost an assembly
line in most of these factories—a presser presses them with an iron
or with a machine, presses that seam down the side of your trousers.

Luella Nichols, another one of the persens complaining, was what
is known as a collar feller, and I understand that to mean that she
is one of a group of girls when the collar is made and joinéd on the
coat, cuts the threads which are left hanging out and cleans them
off in that operation as it goes out.

And another girl, for instance, was Rebs Holder, a button sewer,
who, either by machine or by hand, depending on whether the particu-
lar clothes were being made with machine buttonholes or machine
buttons, sewed the buttons on the coat or the trousers or the vest, as
they came to her. .

And it is interesting in passing, because it does have some effect—
at least I would like to comment upon it later on in my discussion
with Your Honors—it is interesting to note that in these¢ factories
these operators who work in groups at various operations very often
are switched from one operation to another so that, while they may be
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doing buttonholing one day, they may hedeing:collar felling or seam-
ing the next day. T

0, that it 1s apparent that these wonkers and us, the employer,
like others engaged in the manufacturing, and even in the wholesale
and retail business, are doing the normalthing that the Court and all
of us know occurs in a factory of this kind.: ;I.only-pause for a second,
because I shall make no attempt to discuss:thelaw:at this time of the
day and on the fourth day of this series;of eases—to suggest one
thought that does occur to me, however; and: xespectfully submit to
Your Honors that a reading of the-act:bearsime out, that if the
Government’s theory of the current and stream of commerce—and
when they come to make the findings in:thissease they find that we
are in the current or stream of commerce,as:J:shall point out, because
we get raw materials from the outside and-weisend the products out
from our factory after they have been:fabricated to States beyond
our border—that if it is on that theory-—and it is to a very Ya,rge
extent, because you will find in the Board’s:deeision that they support
their findings on that theory—that this act-ds applicable to us, then
I respectiully submit to Your Honors:that:the same considerations
apply not only to every wholesaler, but-with more force, it seems to
me—and I shall indicate the reason—to xetadlérs. And I suppose
it is not inappropriate or a breach of decorura to say that it would
apply to such concerns as Sears Roebuck; as Montgomery Ward, as
Marshall Field, or to retailers like Wanamaker’s:or éimbel’s, Macy’s;
and for this reason, Your Honors, that:if in-our case, where we take
utterly unrelated raw materials and convert:and:fabricate them, tak-
ing them out of the stream when they:iget: to.our factory, changing
their character and transforming them into:s:suit of clothes, and they
can be said to be in the stream or current ¢f¢ommerce, because those
clothes, forsooth, go out to purchasers beyend::the State of Virginia—
then how much more so can it be: sa-idio{ 2:geneern which wholesales
groducts which come into it from all:over:the IInited States, indeed
rom foreign countries, as Your Honors know @s-a matter of common
lmowledge, which do not transform these articles, and in many cases
sell those articles even in their original packages, and indeed further,
in many instances never even take »theffmem%mndise into their own
plants, in the case of concerns like Montge
Roebuck and other large wholesalers sand jobbers. Certainly, in
those instances, the merchandise, I zespectfully submit, has never
been removed from the stream of commeree. :: -

But isn’t it equally true that the-act then:applies to every retailer,
if Your Honors please, at least every;kmté.ﬂbnswio does any fair-sized
business because, as Your Honors well know, stores like Wanamaker
and Macy’s, and indeed Woodward & Lothrop here in the District,
and many others, get their merchandise in completed form, not only
from every State in the Union but from foreign countries. They main-
tain foreign buying offices, everyone .of us knows that. They get
that merchandise in and sell it not only to people who live in the same
community, but they ship it by parcel post; by freight, by railroad, to
purchasers without the State. : Wanamaker's, Macy’s—they sell
thousands and thousands and thousands of dollars worth of merchan-

‘dise to people in. New Jersey, in Pennsylvania, in Maryland, in Wash-

Ington, and in the original package in which it comes into their places
of business. S
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So that, if this argument of my friends with respect to the stream of
commerce is applicable to a manufacturer who takes raw materials
and converts them, it is equally applicable to everyone engaged in
almost every business, down to the man that runs g little hot-dog
stand out on the road and takes a roll and cuts it open and puts a
frankfurter inside of it and spreads mustard on it and sells it to some-
body who is in an automobile, a bus, going from one State into another,
to make a homely illustration.

Now, if Your Honors please, I think the absurdity of the thing
demonstrates its impracticability, without any further laboring with
the law on the subject.

If Your Honors please, what were the unfair labor practices charged
against us in this case, and how did they originate? Very briefly,
they were these: Early in the summer of 1935 the Amalgamated
Clothing Workers of America sent organizers down to Richmond to
our factory for the purpose of organizing—and there had never been
one there—a local union of the Amslgamated Clothing Workers of
America, and they succeeded sometime during the summer of 1935 in
recruiting a small number of members for their union in our factory.
It was only our factory to which their attention was directed.

Charges arose against us when, during the slack season of 1935—
which is with all these factories about the end of August and the early
part of September-—during that slack season, in accordance with the
usual practice which occurred every year, this company laid off some
of its employees, and among the employees laid off were perhaps 29
or 30, or less than that, who in the meantime had joined the union
in the past 4 or 5 months, during which time they had been apparently
trying to organize our plant.

And I make no defense here, and I shall explain to Your Honors,
no defense of the activities of these employers or what they did. God
knows, the practice of some employers, and not only manufacturers
of clothing, but employers of household labor and farm labor and every
other kind of labor, indulge in practices which no one could justify,
either ethically or morally, and I do not consider in this case—and
that is why we took the attitude we did in the presentation of this

case—that the question here was whether or not we could justify the
actions of the company that we represent or not. That was not the
question that we conceived to be raised in the early part of last Sep-
tember, a month and a half after this act had been passed. We were
one of the first two or three companies proceeded against, and that
explains, if Your Honors please, the reason why we offered no evidence
in this case and made no effort to clutter up the record with a lot of
fll.lltﬂe, én my opinion, excuses as to why these people had been dis-
charged.

Now, these lay-offs which occurred in September during this slack
season are the basis of the two cases which are tried here together,

and they are undefended. The record is an ex-parte record as far as .

the acts themselves are concerned.

The union thereupon filed charges with the Labor Board, and the
Labor Board immediately filed a complaint against us alleging that
we had violated subsections 1, 8, and 4 of section 8 of the act, which
Your Honors will recall by this time now relate to unfair labor prac-
tices, in that they are interference with the right of workers to join
unions for the purpose of collective bargaining and representation;
and that in one instance we had discriminated, although we had laid
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oman off, the record shows that the woman had been long before
f:i‘ilvgﬂ’ , when she did file the charges with the union; and they there-
upon laid another charg: aﬁainst us of having discharged her because
fused to take her back. o
we’lfl‘:e Board also charged in its complaint that tl}‘e.se gcts—aand
charged it in the words that “these acts” of ours had burdened and
obstructed the free flow of commerce.” ) T
At no time, if Your Honors please, before or since, has there ever
been any disorder, any industrial strife, any strike, any stoppage in
production, any stoppage in the shipment of our merchandise, and -
absolutely no effect upon the production or the sale of our nre.rehgn;—
dise, throughout the whole time comprehended by this orgamzation
work and these discharges and down to today. ] oo
This thing did not even obstruct the flow of merchandise through
our own factory, much less the flow of merchandise into interstate
commerce, and 1 correct my friend Mr. Fahy when he says that the
*oresident of this concern testified. He did not testify at all. You
ow yourself we put no evidence on. We simply gave you in written
form all the evidence that you demanded of us, much of it irrelevant
and immaterial; but there was no testimony. What happened was
that one of your lawyers, who also turned out to be the prosecutor,
had brought down to Richmond, sometime in the early part of this
matter, in the course of his investigation, to see our officials, and he
testified on the record that the president told him that the matter
was interfering with their prtl)ldtéc};lon ,og goods and they were not
ing as much goods as they had formerly. ;
sel%u% the recorg shows——-thz record shows—by pvep/ﬁlr own testl-
mony, that we produced and sold in November 1935, 50 percent more
goods than we did in 1934, and that was the time that the testimony
was taken, in November of 1935. So that the testimony of your
attorney as to what thf:;1 president told him, after all, is belied, Whmh
1f have heard. . . S
yoyg ‘in;ﬁight say that it is not surprising if their business fell off, if
Your Honors please. It is not surprising, because the fact}(1s~s~a_nd
they followed the procedure with respect to us that they follow with
respect to everybody—that immediately that this charge had been
laid upon us this National Labor Relations Board, which mamtmgg
its own publicity department, had mimeographed and itself turne
over to tllie press of the country the statement that we were wolgpigg
this act, that we were unfair to our employees, and that they had laid
charges against us and were prosecuting us. So there is no won%ci,_r
that some of our customers wondered whether or not we would be-able
iver merchandise. . o
e l(\iTzlxlv,eif Your Honors please, we come to the administration, of the
act with respect to us, and I feel thatitis incumbent to discuss that fo(ri'
a few minutes, because that demonstrates how this Board att(_empée
to make the act applicable to the Friedman-Harry Marks Clothing Co.
It shows also—I am not going to argue it—that this act is 1nsep-
arable, that your claim in our case is that by discharging these people
we are interfering with their right to cqllectwely bargain, compulsory,
unilateral collective bargaining it is, if Your Honor please, and we
think that when you see by the administration of the act, how 1% lxs
applied to us you will conclude that it is arbitrary and unreasonable
and not a reasonsable regulation under the commerce clause.
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Now'I have already suggested to Your Honors in passi i
was one of the first cases, and that after the passage oi:P thelgcgtthbzgatlih;:
of the unprecedented demands which' were immediately made upon
us, we decided not to defend this case at all, except to reserve our
constitutional rights—and this is important in a moment, I submit
and T ask Your Honors’ attention to it, and attention is called to it
for only this reason, that we stated to the Board immediately, in
November that we, in order to expedite the hearing of this case—
this was November of 1935, on the 5th of November the hearing was
and just prior to that we were met with a demand by this Board under
one of the terms of this act—I shall not stop to find the section right
now—with the demand from this Board that we disclose to the Board
and give the Board access to every bit of confidential information with
respect to the carrying on of our business that you can imagine; and
when that occurred, and not being able to see its relevancy to this
matter, we determined that there was no use in trying to defend this
case at all, and we immediately asked the Board fo grant us a quick
hearing, told them we would not defend the case, asked for an adverse
decision so that we could take the matter to the United States Circuit
3(1)&1;'1(3 21{ Appea}s_ftgr 2_rev1efw gfs the case. Now this is what happened

e administration of thi i i
ou.tgelves dm this act and in the light of what we had
ow did this Board proceed? ‘Following its usual procedure. i
gave this thing publicity by handing out itsgown printeé) statem:t’lt;t
and then it sent investigators to our factory, and it made these
demands, if Your Honor please—and this all appears in the record—
and we complied with them under objection, reserving our rights, but
we comp]’led with them. It demanded a disclosure, first of all, of the
company s private records of accounts, including the amount of ,ca.pita,l
mnvested by the private owners and who they were, the names of all
of our employees, the names and amounts of all of our pay rolls, the
amounts and the character of our purchases of all material and from
whom made, the number and the kinds of units that we were manu-
facturing, the number of employees in our plant, not at that time, but

from 1928 up to and including 1935, the names and tbe addresses of °

all our salesmen, the names and addresses of our owners, with
amount of stock ownership that they had, and their previoixs occugﬁ
tions, and whether or not they owned stock in other corporations, in
other enterprises—done under the terms of this act, ’

_Now, what possible relevancy, if Your Honors please, even recog-
nizing that the act contains s provision that there shall be no legal
rules of evidence adhered to in the hearings of these cases——

Justice Stone. Did you contest any of those demands?

. Mr. WeinsERG. Yes, sir; every one of them. I reserved our
rights to every one of them. We did have under the act one alterna-
tive that we could have done, and we were threatened, the Board
threatened me personally, that if we did refuse to turn over this
information they would take us before the United States District
E‘?ﬁg gﬁfdfer thehprowglons of the act and force us to not only comply

er such punishmen igh
to'lr‘?lake. P t as under that act that court had a right
erefore we have given them this information. Ve it
reserving our rights in each instance. e ga.ve.lt to them
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Now, what possible relevancy, if Your Honors please

Justice SToNnE. What rights have you except not to give the informa-
tion demanded? .

Mr. WeiNeerG. Well, the rights only to comment and—I think

that is wrong—— . . . o .
Justice SToNE. Do you think that will help us any in deciding this

case?

Mr. WeinsERG. I don’t think it would have helped any, if Your
Honors please, in the ultimate decision of this case, if we had stopped
and had ourselves sent to jail in Richmond. :

Justice SToNE. I mean will your comment on that now help us?

Mr. WeinBERG. Perhaps not, except, as I suggested to Your Honor,
and I won’t persist in it if Your Honor feels that 1t is not proper at this
time, except to show Your Honor that the administration, that the
abuses and the invasions of fundamental rights which inevitably flow,
I submit to Your Honor, from this act, in every one of its provi-
sions—that is the only purpose.

Justice SToNE. If they are invasions and you resist them

Mr. WrinBERG. Yes, Your Honor. I beg Your Honor’s pardon?

Justice StovE. I say they do not flow from it if they are invasions
and you resist them. But if you do not resist them, I do not see what
we can do about it. :

Mr. WeiNBERG. We think that there were enough things that we
did not permit them to do in this situation, if Your Honor please, that
will let you do something about it.

Justice StonE. Those are what I want to hear about.

Mr. WeINBERG. I beg your pardon?

Justice SToNE, Those are what I would like to hear about.

Mr. WeinBerG. Following this procedure, if Your Honor please,
the Board then appointed an engineer as the trial examiner to hear
and determine these questions, the question of the constitutional-
ity of this act and the applicability of it to us, and over our objec-
tion again' this engineer the Board admitted into evidence and
based its decision upon—and we have noted our exceptions to
that—the most amazing mass of testimony that can be conceived
within 400 printed pages. I shall not labor the argument by detailing
that testimony. Some of it has been referred to in other cases, some
of the same kind of testimony, but it contained opinions of statisticians,
of economists, of officers of unions, of competing manufacturers having
union affiliations, of labor managers, and others, with respect to—not
8 thing with respect to what went on in our plant, not a thing with
respect to how:we conducted our business, not a thing with respect
to how we produced or shipped our merchandise—and we have
reserved our exceptions to every bit of this in the record—but with
respect to the manufacture and distribution of men’s clothing gen-
erally, opinions, as to the validity of this act, as to the value of
collective bargaining, testimony by Mr. Hillman, the president of
the union, and letters from President Roosevelt congratulating him
upon what he had done for industry and what he was doing for the

ational Industrial Recovery Association, references by him and
others to the fact that even a justice—and they made great point of
it—that-one of the Justices of this Court had sat as an arbitrator in
a labor dispute in some other industry, and discussions by great
economists as to the evils flowing from the inequality of wages and
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working hours in all kinds of industries not related to us and not
related particularly even to this industry.

We might have made in response to that a compilation of all the
specches that the members of the Board and their lawyers have been
making in the public press showing the bias that they have on their
side. However, none of this referred to us. ‘ .

But an examination of the decision in the case, covering some 10
or 15 pages, pages 379—409 of the record—40 pages, I think, of
the record—shows that it was directly upon these considerations, if
Your Honors please, that this Board decided that we were engaged in
interstate commerce and that the labor practices in question had ob-
structed and interfered with and directly affected interstate commerce;
and upon these findings of fact and conclusions of law the Board, after
waiting 4 months in this ex parte case, on the 28th of March passed an
order requiring the reinstatement of these employees with back pay
from the dates of their discharge, and the posting of notices for 30
days saying that we would not do it again.

And, of course, I shall not step to argue that we think that that
decision that we cannot discharge is tantamount to depriving the
employer, under the construction of this act, as placed upon it by this
Board in this and other cases, of all control in 1ts management of its
labor relations and of its internal business, in the promotion and the
disciplining and the demoting of its employees, and substitutes the
management of this National Labor Relations Board for the manage-
ment of this company.

It seems to me, if Your Honors please, that it would be now a work
of supererogation to discuss at this hour the law respecting the power
of Congress under the commerce clause, when it has been settled for at
least 85 years by the decisions of this Court from Gibbons v. Ogden
(9 Wheat. 1) a.ndy Kidd v. Pearson (128 U. 8. 1), down to the Carter case
in the last few months. . .

Nor will I argue the arbitrary and unreasonable character of the
order of reinstatement, although I do say that it attacks the very
fundamentals, if Your Honors please, of the relationship between
employer and employee, and while it does not require, and cannot
require, the employee to return to work, it requires the employer
unwillingly to put the man back to work, and while the order does
not say how long, certainly, I respectfully submit to Your Honors
it would be an empty gesture—an empty gesture—if it meant that all
we had to do was to take him back that day and then find an excuse
to discharge him the next day.

I do not know whether we are married to the employees by a shotgun
ceremony with the Board standing over us with a shotgun forever,
or for how long, but for the first time, it seems to me, in the history of
the English and the American law, sHeciﬁc performance is now set

up for personal service contracts at wi

And at whose will? It must necessarily now be, after such a
decision, at the will of the Board, not the will of the employer and
the employees, the parties to the contract.

And then with respect to back pay—and I only refer to this in
passing—the order required us to pay these employees back pay up
to at that time the 28th of March. It is still continuing.- It is 18
months now, Your Honors, in a case that we asked this Board to
expedite and offered not to contest, 18 months now and the order was
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made, if Your Honors please, although the record was a six or seven
hundred page record, without this Board attempting to find out from
these employees, whom it put on the stand, in any instance whether
they were then employed, whether they had made anything since
the date of their discharge by us, whether they wanted to go back to
work for us, or even whether they could be found, whether they were
still living anywhere in the neighborhood of our factory.

And how did they estimate the back pay? Because our employees
in this instance, different from most of these other cases, these em-
ployees were paid on a piece-work basis. Now how could this Board
determine how much we were to pay them? They entered into this
kind of an arrangement: They said ‘“You shall reinstate them with
back pay based on the average of the earnings of the other employees
in the same operation during the period of their unemployment.”’

Now that is open to so many criticisms, it is so absurd, that the
mere statement of it does not require, I respectfully submit, any
further argument.

The posting of the notice requirement I comment upon only as
being not only unreasonable in law, capricious, and arbitrary, but
vindictive. Having been brought into compliance with the act by
the decision of this Board and gby its order that we must cease and
desist, why humiliate us and make us make a public apology to our
employees and post a notice for 30 days that we will be good and
accept an invitation to further complaint?

Then, if Your Honors please, I suggest to Your Honors it is worth
noting that, aiter waiting until the 28th of March, this Board, with-
out any notice to us at all, although it had been the recipient of
numerous requests from us for a decision, suddenly decided these
cases and simultaneously issued another press release to the effect
that they had found us guilty, and the same day sent the cases—
where? To the United States Circuit Court of Appeals in New York,
to the second circuit, for a hearing. .

And why? All of the previous notices to us, the charge, the com-
plaint, the decision, the taking of the testimony, all had occurred
down in Richmond, which is in the fourth circuit. The plant is
located there. The company is located there. Every one of the
employees lived there. The situs of everything was in Richmond,
Va. But on the 28th of March, on the mere technicality that the
act provides that the Board can bring its petition for enforcement in
any circuit where the respondent may be said to be doing business,
and because we maintained a showroom and sales office in New
York, they dragged us up into New York.

So that the justice of the United States circuit court of appeals had
to ask them: Was it because they hoped to get a more favorable forum,
or what kind of a trick, as they put it, was it that made them bring us
up there, when the Fourth Circuit Court of Appeals was meeting right
in Richmond at the time and its dockets were ready?

And I make that comment for this reason, if Your Honors please,
that we tried to get a hearing before that circuit, and this Board ousted
our hearing by holding back, because this act—and I say again it is an
arbitrary and an unreasonable and a capricious act—this act provides
that we cannot take an appeal until we can get that Board to certify
the record for us to the circuit court of appeals. So they refused to
certify the record, for us but took it to New York themselves and ousted
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the Circuit Court of Appeals for the Fourth District, and dragged us
up there to harass and embarrass us, merely because we maintained

- a salesroom and a showroom up there. And the court held, apparently

reluctantly—I submit the court up there held reluctantly—that it
had to hear the case because we were domesticated, within the mean-
ing of the law, within the State of New York.

I say, if Your Honors please, that these facts as I have outlined them
briefly to Your Honors, demonstrate the abuses and the invasions of
every fundamental right that a man has that inevitably flow from this
obnoxious act and must always flow from legislation such as this.

From all of this we submit respectfully, if Your Honors please—
and I apologize that I have been a little heated, or if I have wandered
off the point once or twice—we submit that the ex-parte facts in this
case show conclusively that this respondent is not engaged in inter-
state commerce within the meaning of that phrase and that the unfair
labor practices alleged in this case cannot be said in law to directly
affect mmterstate commerce.

I am very grateful to Your Honors for the privilege of discussing
these facts with you, and I thank you for your patience, and I be-
speak just a few minutes on behalf of my associate, Mr. Green, who
has just & word or two that he would like to say in this case.

Thank you.

FURTHER ORAL ARGUMENT ON BEHALF OF RESPONDENT

Mr. Green. If it please the Court, at this late moment in the

argument of this series of cases we do believe that the real patient in
this operation of national compulsory collective bargaining should be
given some consideration. That patient, if Your Honor please, is
neither the employer nor the emtployee. It is the government of the
various States of this country, from whom it is sought to carve an
integral and important function of Government.
. Now, if Your Honor please, the relation of the State in this instance
is of real significance, because it is a well-established rule that once
the valid jurisdiction of the Congress of the United States under the
commerce clause attaches, the right of legislation on the part of State
governments which may in any way be inconsistent ceases.

Now, the significance of that must at once become apparent. If
this act is valid, particularly as applied against a manufacturing con-
cern local in its nature, and if the Federa% Government has the right
to regulate the relations and the individuals in the course of what must
be admittedly a local business, then the right of the State to legislate
on that subject in a form in anywise different is gone.

Now the proposition, inconceivable in fact as it may seem, must
flow from the finding of the validity of this act as attempted to be
applied, because it appears at once if any dispute is presented to the
National Labor Relations Board—and let us take the example of the
collective bargaining attempt of a union with an employer, and if the
union makes a demand on the employer for whatever it may be, he
cannot shield behind the fact that the State government has rules and

- regulations, and he is complying with them; but the Labor Board

must decide whether or not it has attempted to collectively. bargain
the point. :
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For instance, a State statute requiring a lunch hour of 1 hour in
duration as a health measure—without attempting to pass on its valid-
ity at this moment—and the union makes a demand for a half an hour
lunch hour so that they can get home a half an hour earlier in the
evening; and the employer says: “No; I am not going to bargain with
you on that point. The State statute which governs me says that 1
mg;t give an hour for lunch.” And the matter is brought before the
Labor Board. )

The Labor Board will naturally have to find the employer guilty,
because he has refused to collectively bargain, despite the fact that the
State has legislated.

So much for the implications of that, but these very powers sought
to be exercised by the Federal Government have been powers denied
by this Court to the State governments, and I need only refer Your
Honors to the two Wolff cases (Wolff Packing Co. v. Court of Indusirial
Relations (262 U. S. 522); Wolff Packing.Co. v. Court of Industrial
Relations (267 U. S. 552)). In both of those cases the attempt
was very much the same. The attempt was to require the employer
to arbitrate his labor disputes. The attempt was made there, too,
to require the employer to take back into employ any persons
that he had discharged as a resalt of a labor dispute. So that the
Federal Government is claiming over a local enterprise powers which
the local government itself does not have. .

Now, then, in order to evade—evade—the implications there and

| the rulings, direct as they are, in the Carter and the Schechter cases,

the Government contends now that this is not a regulation of wages
and hours and conditions of employment; that the Carter and Schechter
cases only related to them. .

On both of those propositions the Government, in the face of the
decisions, must be in error; and there is no difference between requir-
ing the employer and employee to bargain to a conclusion, as this
Board has held, about wages and hours and conditions of employment,
and a direct regulation. It is the attempt here to.accomplish by
indirection whst has been forbidden when attempted by direct action.

Now then, if Your Honors please, the only one of the three proposi-
tions raised by the Government as supporting their case which is at
all germane in this instance is the third one. The first, you know, is
the intent—that is, businesses and labor disputes done with the intent
of affecting commerce; and the second, one of those that necessarily
affects commerce. The only one at all open in this case is the third
proposition, that the Government has the right to regulate where the
labor dispute may tend to lead or lead. to industrial strife which may
affect commerce. o .

If Your Honors please, the indirection of that is so apparent that
it need go hardly without argument, that in order to reach a connec-
tion between the labor dispute at the one end and interstate commerce
at the other, a process of reasoning from one step to another step, and
to o third step, and so on, must be followed until there is no question
that the repercussion-felt at the end of interstate commerce, if felt at
all, is remote and distant, and when applied, as it must be applied, to
a particular business and to a particular industry and to a particular
case, a8’ in this one, there is no repercussion of any kind or character.

Now, if Your Honors please, so far as the proposition of law in this
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case is concerned, we cannot sum it up any better or any more appli-
cably than the language of this Court in the Carter case in commenting
upon its decision in the Schechier case:

And we now declare that the want of power on the part of the Federal Govern-
ment is the same whether the wages, hours of service, or working conditions, and

the bargaining about them, are related to production before interstate commerce
has begun or the sale and distribution after it has ended.

ORAL ARGUMENT ON BEHALF OF PETITIONER

Mr. Wyzanskr. May it please the Court, with due deference to the
counsel who spoke first for the respondent, I wish to say that there is
nothing in the record, and I am assured by Mr. Fahy, my associate,
there is nothing in the facts, to support the statement that the Board
coerced in any way the respondent in this case into giving testimony.

There is a stipulation at page 71 of the record which shows that the ..

only ground upon which the respondent asked to question any of the
evidence presented was on the ground of competency, relevancy, or
materiality. '

I turn now to what I began the argument with, the discussion ~

whether or not this act may be so applied as to cover all industry and
labor throughout the country, and I wish in particular to develop the
lines of possible distinction which were implicit in my opening argu-
ment but which I did not fully elaborate then.

Of course, the Government contends that the act may be applied
to all the parties here at bar, but if we are mistaken we wish to sug-
gest possible lines of distinction between the different cases,

The first two cases, those involving the Associated Press and the
Washington, Virginia & Maryland Coach Co., were cases in which
the parties’ principal activity was interstate commerce and the em-
ployees involved were either in or about commerce. We feel clear
that they are within the line of congressional power, and I shall not
Pause to discuss the facts in those cases to any greater extent, but I
turn to consider a comparison between the three manufacturing cases
which are at bar, in order that, if Your Honors disagree with our
Eosition that all of them are within the scope of the act, you may

ave a possible line for distinguishing between the cases,

Your Honors will recall that this statute is a preventive statute
designed to prevent those labor disputes which burden or obstruct
commerce. There has been some talk at bar of the failure of Con-
gress to include the word “directly” in the statute. Of course, Your
Honors know that in the Sherman Act the word “directly”’ is not in-
cluded. In fact, with the exception of the ill-fated Bituminous Coal
Conservation Act, I know of no act of Congress relating to commerce
which uses the word “directly’’ in its jurisdictional ambit. The word
“directly” is necessarily implied by the decisions of this Court in in-
terpreting all the statutes, and its omission here is, in our opinion, of
no significance, provided that the act is applied only to those dis-
putes, or the causes of those disputes, which directly affect commerce.

Now, there are several preliminary matters that I wish to state are
not involved in this final discussion of the cases. At the outset I

pointed out that question whether freedom of organi-ation and free-
dom of representation could be protected—whether that protection
was reasonably related to commerce—was deciced by Congress, and
that that decision by Congress is a decision which does not have to
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ade again by the Board every time. The Board is entitled to
E:sfgag ethfb the %ra.ctice will lead, or has the likelihood of leading,

a dispute. _ o .
t'OOur Il:osition on that point is stated most clearly, I think, in the
Jones & Laughlin brief at page 36 in the footnote to the first para-
graph on that page. The issue before the Board is whether or not a
dispute, if it occurs, will be likely to burden or obstruct commerce, not
whether the practice is likely to lead to the dispute. That second
issue is foreclosed under the terms of the statute, according to our
r-e z:J.‘dlllrc:geoifsn::,' second point I want to make clear is not involved. It
is true that sometimes indulging in this practice will not lead to a
dispute. Sometimes matters will adjust themselves even if the dis-
criminatory practice is continued; but a preventive statute, in order
to be effective, must be addressed to those situations in which it is
reasonably to be anticipated that a dispute within the power of Con-
gress will occur. Until the practice has in fact spent its force nobody
can tell what its consequences will be, but:if there is a reasonable
likelihood that the consequence will be admpute:tha.t burdens com-
merce, then we say Congress has the power to prevent indulgence in

ractice. ' LS

th%: 1% also true, of course, that an e]imina;tionof,thesew:dlscr}lmnatory
practices will have purely local consequences as well as national con-
sequences. But the mere fact that a cause has a local consequence
as well as a national consequence does not prevent it being within
the power of Congress, for obviously anycause is bound to have many
different effects. The only question is-whetherit has a national effect
within the power of Congress. e v )

Our posi(I:;on with respect to these manufacturing cases is perhaps
stated most succinctly in the summary ‘of our argument in Jones &
Laughlin, where, from pages 10 to 18; we have tried to state as briefly
as possible the various theories upon which we suggest it is possible
to apply this statute to one, two, or three of the manufacturing cases

bar. T N . .
atAsmi said, there is a distinct difference between the enterprises which
are at bar. We have said that the power of Congress clearly includes
the power to prevent a strike—rather; to punish a:strike—called with
the intent of affecting commerce; and we havesuggested that at least
in some of these cases there is a very grave danger that the continuance
of this discriminatory sort of practice wi e-a strike of that type.

Now, from pages 40 to 44 in the Jone Laughlin case we discuss
that in some detail, and I would like briefly to add a word about the
particular facts there, because I think'en the “intent’ argument that
18 the strongest case. C e . . 1

Jones & Laugblin, Your Honors will. remember, is an integrate
enterprise operating in many States; with' approximately 20 erent
outlets, getting its raw materials from many different States. Al-
though the principal manufacturing .zg«:iippﬁ,gea,r»Plttsburhgﬁ};{ the enter-
prise is far-flung. If a dispute began in Jones & Laughlin, we know
with reasonable certainty that it would:be 'bound to involve inten-
tional interference with interstate commerce, for the people that are
at one particular focal point would: undoubtedly choose to get as much
support as they could from the persons working in other parts of thg
enterprise, including the persons working on the transportation an
interstate activities of the company.
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Moreover, we know, for the record shows, or rather ibi
which has been submitted to the Court and which is includgixgl;) ;t:‘,i;i
-lation in the record—exhibit 44 shows, that the steel companies of
this country have united on a common labor policy, and though I do
not intend to discuss the merit of that policy, I merely advert to it
for the point of showing that if a dispute occurred between the em-
ployees in this company and the company itself, it is reasonable to
expect that the dispute will spread to other employees dealing with
other employers in the steel industry united in a common front with
res ecil;1 to the_lﬁ lahbor t‘ﬂolicy.

_We have said that the power of Congress relates not only to stri
with intent, but strikes where there is gr necessary effect, og intesrt;'?xkﬁ
ing commerce. The scope of the “necessary effect” principle is by
no means certain, and on this we have made a number of alterna-
tive suggestions. We have merely pointed out, as something which
we feel certain, that intent is not necessary in order to show that a
dispute is within the power of Congress, because, as Your Honors
hfsgetsa}ld m Dg}zte@ Egtateﬁ v. Patten (226 U. S. 525), if the necessary
effect of a practice is to obstruct commerce it i
e ggeciﬁc iéitent. erce it is unnecessary to charge

Now, when does a labor dispute have a necessary effect upon com-
merce? We have suggested that one criterion ma.;y be, if thg disp(iﬁ’.le
involves a substantial amount of the commerce in a particular
s Frsehauf Trailer C

e Fruehauf ! er Co. presents a case very much in point.
They are admittedly the largest of the compages in the tg'?xliln:r
business. Their nearest competitor does only 37 percent as much as
they do. If there is anything in the doctrine that we suggest, that
the obstruction of a substantial amount of the commeree In 8 com-
éma;dlctg golrlg: glzch 8{11 laecessary t}fﬁeﬁl upon commerce that Congress

ntrol it, it wo mean that the princi
Frilehaulfl Traiijler So principle would apply to the
t would also seem that it might apply to Jones & Laughlin, b
am not going to spell out all the possible implications. gI am ‘jlgs{
:,g;rg?ng in summary fashion the argument which has already been

Another suggestion which we made was that a necessary effect
upon commerce might exist where there was a well-defined stream of
commerce. Now we do not rest our whole case, even with respect to
. mnecessary effect, upon stream of commerce. Nor do we say that
necessarily every enterprise which receives and ships in interstate
commerce is in & well-defined stream of commerce. - The exact scope
of that doctrine may be broad or narrow. If it is broad, it would
cover the case of the respondent at bar, for that company admittedly
receives 90 percent of its raw materials from outside the State and
ships 80 percent of its products outside the State in which it manu-
fatguxi;e.sé .

. But it is not necessary to consider stream of commerce in an
broad way as we have urged. There is a narrower aspect of thStra ?l%%lf
trine which is open to this Court.

It mey be that a well-defined stream of commerce exists only in
those cases where a single enterprise controls the sources of supplies,
'does‘ ‘the processing, and controls the outlets, so that the processing
is a “throat” with respect to that enterprise’s flow of commerce. If
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such a concept be adopted it would clearly apply to the Jones &
Laughlin case. :

There is another situation in which a necessary effect on commerce
might possibly be spelled out, and that is where the effect of a dispute
would be to interrupt a substantial volume of goods, although: not-a
substantial amount of the commerce in & commodity. If this is the
doctrine, all thé cases.at bar would seem: to be within it, for there is
no case at bar in which the goods moving out of the enterprise amount
to less than $1,750,000. a year, and in many cases they amount to
much more than that. But I do not intend to describe in detail the
facts with respect to all these things. I merely suggest possible lines
of distinction. =
- There is also a possibility which was developed by the Solicitor
Genersl in his argument in Jones & Laughlin; that is, that where a
practice recurs frequently, as labor-disputes recur frequently, it may
be that Congress has the power to legislate with respect to those prac-
tices if they bear a relation to commerce.

f that doctrine be accepted, it"is admittedly the broadest of the
doctrines with which I have dealt. We do not contend that it would
apply to all the firms that have been mentioned by the respondent, that
is, retail firms who receive some of their products in interstate com-
merce or send out some of their goods in interstate commerce. We
say it would apply only to those enterprises a substantial part of
whose own business is either the receipt of goods in interstate com-
merce or the shipment of goods in interstate commerce. We do not
claim that anyone who receives or ships in interstate commerce would
fall within the scope of the principle. .

Now I have one more specific word to say, and that is, whether a
determination in this case with respect to the right of self-organiza-
tion, freedom of representation, and freedom of association, forecloses
any question with respect to wages, hours, or substantive working con-
ditions. Of course, as Your Honors are now well aware, the statute
has nothing whatsoever itself to do with wages or hours, but the ques-
tion may be raised, does the principle apply? It may or it may not,
and we suggest that a distinction may be drawn, though we do not
necessarily press it.

The distinction is put forward at pages 92 and 93 of the Jones &
Laughlin brief, and this is the distinction which we suggest. It has
been shown by the decisions in this Court that interference with free-
dom of association and freedom of representation bears a reasonable
relation to commerce, because the protection of those rights avoids
labor disputes. Now it may be that a fixing of minimum Wagess or of
maximum hours would not in the same way avoid labor disputes,
because the fixing of minimum wages and of maximum hours wo d not
settle the field of controversy but leave a large area of conflict; whereas
this settles a large area of conflict and sets up a procedure for the
voluntary amicable adjustment of all disputes.

Before I conclude I want to say one very general word. I thought
the argument of the respondent in the ruehayuf case was_a rather
interesting one, in which ll;e pointed out that in the State of Michigan
were almost all the automobile factories, and it was only necessary for
the State of Michigan to determine the policy in order to have the
commerce of the country protected. I am not going to refer in detail
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l] } to facts which all of us know at the present day. I merely point out
f

i

i that it is well recognized that there is a national public interest in this
sk subject, so great that no dispute of the character which he envisages
Rt cou.{d possibly be adjusted without the cooperation both of the
; parties themselves and of public authorities, and that in the past
on many occasions the Federal authorities have found it necessary
- to intervene. I do not suggest that the Federal Government can
0 build up its de jure power merely by a series of particular de facto
: interventions in disputes, but I do say that the problem itself is
obviously of such national character, at least in some of its instances,
as to justify the intervention of Congress, and I contend that where two
colossal forces are standing astride the stream of commerce threaten-
ing to disrupt it, it cannot be that this Government is without power to
provide for the orderly procedure by which the dispute may be adjusted
without interruption to the stream of commerce.
(Whereupon, at 4:08 p. m., oral arguments were concluded.)
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