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Golenal Megall. iy 18 please the Gewrt, it deperts &
| 116000 fyem the erderly preceisre, Vus sinse this questien is
| Swashly Defere the Court, may I siavs by disqussing Aveieles
| b6 o, §0-0/0

e Cxief Justise You mean, us e their msaning?

Colamel Nayall. uumunmyvmnwuuu
% Whaly mesning. The ealy reascn that I wewld disenss \hem
Artier 15 Hhat same Cuestions wave asked me Festendsy by Mr.
Naties Prenkfurtor sad T sensed ANa I d14 58 fully peveueds
" AS % Che mbening, 10 svens %0 e 1% is mevely messssavy
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: ;g s The Chief Justise. Yeu may nuul- ;

J mmhmo;nmornnmnom-_‘f |
T COLONNS, KNENEYE O. ROYALL. '

| Gelamel Reyall. If T eesvestly uadersted the @OAL
S | agked me by Mr. Justiee Resd, e enswer i that Wie Presidemt
Eummmmuimummuu- |
‘ ' Preslamatisn 15261f What he Peserd 1s %o ame Vafere hin for
¥ [muwmcmummmm-num.
m.wcuuu-mumumnumm.
T xunmwuummm.m
i " 5 the bost sviterien we Muve for the ialevpretaties of these
) 'jmumu-ununouwu-unmumnmu
iwy—-a-mumnmmmumum
sppeinting suihavity. ¥has is Manwel 84, page 72. ¥he
peviewing amtherity 1s the cus e shom the reesrd 1s semt.’
%o, these u0 848 up B0 She fast Ahat the officer sppelsting
mmumm-ummm-udm-u-_-
firuation and vevies.
My, Justise Reed. what 15 Nenual 86¢
Celenel Royall. Courts-Martlsl Muzmal 85, tmterprevisg
\hese very provisiens. It 1s seetisn 86, page 72, of the
Courts-Martial Nsnual. I essume DS your m.mm-
as these. mcunmmm.-uzao&smnum
18 any serlous doubs abous that weaning. -
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Mp. Justise Meed. Thas 1s ssesion 86, en page 72¢
Celonel Reyall. Yes. I can raad the langusge shas 19
maserial. .
¥r. Justies Resd. ™ o # » and will Sransmit the recerd
of trial & @ »,"
¥r. Justice Roberss. What is ¢ sumsary court? That is
ast & souri-martial? .
Colensl Reyall. No. Ko, 1% 1s seetion 87, on page 73,
hish {0 "Reviewing Authorisy.” j
Nr. Jastise Roed. That would require, es in ths argumens
you mads yesterday, that all the things shat are applieadle
ts & ssurt-martisl are slse applicable %e o ailisary qcom-
aissien? ‘
Oslanel Royall. io, sir; thas would net require that,
for this veason: $hat Articles 45 and 50-1/2 ave cmﬁly
epplitsdle %o allitary cemmissions and ocourds-martis) and
ioror to senfirming suthority. We have got %0 £ind cut what
"eourirming authority” means. It eamnot msan one thing fer
& ssurt-martiial amd ens for a military sommission -ma 1% 1
Frevided for in e same m.un
=~ Wre Justies Reed. But Artiele Ui veads:
"o a0 B smtense of & conriemariial shall be
oayvied iate cxecudfien until the sams shall Mave beea
" ppweved b7 the offiser cpralatiag the seurt er by
he offiesr sommanding far the Sime deing.®
| Oslenel Begull. Artdele b6 prevides, then, thet the
Muummﬂ»umu inte exesutioa
mum_mumwmmmm. the seurs.
i ness. 1 39 m In Sovrt-uarttart
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Celensl Beyall. '!u.u'sn says up adevet
"Gnger sSueh PegulSSiens as may be preseridede-
Yo do met Fely en the lass semtense-—

. % o » o every recard of trisl by genaval eeurte
Muwmmmmw-m
GMMQQQQI
Yo have ot te find ous wat "seviewing or eenfivmisg

suthierity” mssns.
My, Justice Boed. The quostion I asked was wWwiler there

?mimuomwmmaauwumn j
| mtdstary eomusssion.

 Gelemel Regall. Wall, agparemtly ee. It says,
* » o & yestived by a roviewing or oenfirmiag autherity © o «.*
That eortalinly fupites i%. Bud whather oF et 4% dess,

;umnmmmm{tnmumn'
" efther for senfivmstion o Seue eiher sstien, sad, thevefers,
2o s Deuad o Do, at Least, the senfivming Mthevilty, and 1% |

15 in the altermative. Thevefevs, If 1S cames Befove Aim in
any copasity for sstien, 1% must fall within thet limitasies,
u'-ommommn-u-.mn'mym )
« Sustiee Rosd. munuuuumum»f

mmmmmmw;m
mw«m&aummwh
previsiens of Aveiele f." :ummmnnu
spplisadle heve oF net.

Celenel Reyall. 0f osurse, en the Gourta-faviial Nasual's
m«unmmtmm,nmu.
and whevs 48 eplice 55 WL eemnineiess snd cowris-maviial,
the comstrustion wenld deve §0.00 the seus, wless thave s
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a 4ifferense in the weiding of the statute.

But B0 that a8 56 may, as I said befeve, the elesy
implisatisn, it seems %0 us, of Artisle £ 1s that 18 dees
require a csufirning sutherity, end Article 87, te whieh X
ealled Jour atteasien, and %o shieh Celeasl Dovell new ealls '
uy sttention agais, prevides that the senfivaing oo veviewing |
Sutherity is the commadiag offieer whe appelsts the eowrt. .

14 Thevefere, & yoview by the seafivming sutherity wadee
Aviiele 50-1/2 weuld mesa the same as 1% dees wadey Aveiede M. |

Thevefore, beth by the inplisetions of Aveicle 46 and
" the fast thald ia this very Crder which we ave challanging the
Preatdent has eemstituted Rinself the sutherily Se ass, 1%
seems %o us ineseapable that 18 €oss Pequire a Feview befere
18 Fesches Ma.

o M. Justise Jaskamn. As I undevstesd yeu % say Festerday,
you agveed that s matter vhat any yevieving sutherity
suberdinate $o the President might dsteruine, the Presidens
sould yeinstate the smSence again and make the findings his
mA!mulumh-m.rh.mumm
71al, 17 he weve so diapesed. |

Colene) Regull. Ny resellestiion 10 thet I Said that wmas
tres subjest te evrers in lew, and 1% requives & veview of e
lagal questions unter Aveiale 50-1/2. Ro might physieadly
be adle to ds 5o, but I @s Bt think ke seuld legally set
sentrery to a spesifie finding of lsw.. As %o Shat, though,

1 sm net eertain. .

Mr. Justies Jaskesn. De you Shimk s suberdinase ceuald
¥iad the Cemmsnder-in-Ohdeft

Colensl Reyall. I am met sertsia.
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i, Justfies Jackson. Is net this whole master of review

8 matter of relieviag the President of passing oo all the u.uo
wich reaguirs, theeretically, s poseidble reviww by the
Oemmander-in-Chief, and is 1% differens from his setting W
nmunuldvioomsoumnnnmcam
should issuet His pever is a2 Cemmnder-in-Chisf. Ko aight
want o be advised by & reviewing beard in soss ssses and mot
in others.

Celenel Royull. I de net shink thak question avises, fer
this reasen) Ysu eculd say the same thing ef & court. It dses
B0t have to fellsw the law.

¥r. Justice Jaskeen. That has been said ef ssurte.

cohlui uﬁu. I wan 29t veferring Ve any parsisular
sours.

¥r. Justice Jasksen. Puvely academie?

" Celemsl Reyull. Puvely scadsmie. But, ad the same $ime,
& persen 18 sntitlad %o & hsaring oa the ¢uestiens of lavw.
Sew, Vhese previsions of Artfcles L and 50-1/2 vequire &
sousidevation of the legal guestisans, and, therefeve, I think
16 has sxbetatial valus 10 s aseased) bud wheilsy e met &%
Bas 2 sdatamtial nlin. Congress bas enasted 18 a8 & FeQuire-
meat, and 18 has e Ve conpiled with, wo seutend, aod 18 s
20t boa camplied Wtk Reve. '

¥e 587 An answer S0 (N6 Qusstien whidh the Chief Justiee
| Drepesed yestartaz, and shich e FegiSevet apiin wpem 2
 Gourd's vielng Seday, w‘um»ﬁcmmnm.
? ﬁu 13 u & m m
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"sus I have thres Seday. ;
‘ The firet ens 1o that this 1s & previsien whieh 1s )
fundsamtal in the creatien of the court. I Shink we have an

axalegeus citmstien Af & legislasure ereates & seurt and
expreesly says Whas there shall be me yeview, and dses 1% as

‘ummumm'-omun. 1 ds met Believe
{moummunmuummu. I may e wreng, bub
| 1

| 1 4o Mt thimk 1% wewld.
]. The Chief Justice. Courts asted without yeview for a good

_Oolansl Repall. Tas, sir, I em sure they did, bus I de
| me kmew of any evimimal sswrt under the Ameriesn system.
:mmuﬁilwn- There my be seme.

The other thing 1¢ & very prectical questien whieh has
' alse 185 legal aspests. Suppese this Order had said ia 00 many
,mumcmmrmm«mlmmmmm
1mm unless he desived to do otherwise, 6euld erder any
:-lnuﬂclmauhmimu'mnumidﬂn-n
;w uutmmuua-umm.n-muns
‘mﬂmnmmmmlmtmubcu
| smvelsa previsiam.

This Ovder doas 30t say that. Maybe 13 is atreteding 1t
Se say 1% iuglies 18, theugh we say ia our hrfef--and I do met
 thinis 56 45 Geniadlo~-t2at theve 13 20 intensien of giving ws
e bemefit of advise s» 4 What 1o happening, se that we seuld
have any means of sating or \asuing whether we chould aet. Ia
any ovenis, 4% leaves uuibu-mnmm-um.
'twaw iduitation QMMQM te aes, just ss I meid

mmuumnumu-om
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Finally--and I think this 1s a very important point on
the Queation raised here nowe-the President has made 1%

impoasible to comply with artiels 50-1/2. He lma done so by

appointing tho Judge Advosate ODsneral as the prosscuting [

offloor here, and the statute says that the resord of srial

shall be roferred to the staff judge sdvocate or the Juuge V
Advocate Ueneral. That term is 80 well known or has such a )
definite meuning in military procedurs, i understund, thas 3%
ean be arguoed that it asune & fudge sdvosate for some lesser
unit than the antire irmy, and Shat staff judge advooate for ]

the Presidents, if the torm were applicadble, would mean the

Judge idvosate Usneral, and thsrefers the Presidens, by
appolnting the Judge Advocate Usnaral the prosecuting offiocer,
has made 1t impossible for him at any time to comply wish this
provision.

Nr. Justioo Reed. Suppose the Judge advocate Osneral
were disquaiified for any reaseon. Could someons olse sot in
his stead as acting jJudgs advocate ganeral? A

Golonal Roysll. I d» pot know, sir. It dees not say thul;
it does not so provida. It says "The Judge Advaocate Jsnersal.”
But 1f he is Aisqualifiod in this case, he 1s disqualiffied by
the very aot shich creates the Commisslon, and in the absenss
of some d1 squalification for shich iha President 1s not
reaponsible, he could ass.

He. Justioce Black. Rimimsging she censideradion as to
the quality of his revisw, why could he not aot?

Colonal Royall. Well, beasuso I sssume it is fundsmonial
that & men cannot aot in two capasities in - Judioial inquiry.

Er. Justice Black. Thas goes to the quality of the review?
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Coloneal Royall. Well, sir, I should think 1t weuld go n

further: i should shink it would go So his quslifisation %o

sct at all. He would ack, in s sense, as judge and prosscater.

That has happened in preetics, but it has 8ot besa approved

by the courts.
Nr. Justico Blask. Then, your argusent is Rot that 1% 4
1s impossible for him to serve, but that in placing him there :; !
18 deprives your clients of the Sype of review which the act ;
contemplates?
Colonsl Roysll. Thad would be eertainly srus. I think B

that 1s certainly a somawhat safey position and ng s¥rong &
podision as we nesd to teke, even if it does not sbsolutely i
diequaliry him.

ttay 1t plesse the Court, I now wish %o reply to sertaia
other mastters that huve baen discussed by the Attorsey Genersl.

I should like to state briufly what thsy are, so that if I do
have to stop for questions--whioh, of course, is sntirely x
satisfactory--1t will not scem as though thess are mere ufter-
thoughts. I want to discuss the facts-s little, first, be-

ocsuse I felt s little precludod from discussing the facts
hsretofore, noS lnswing just where tha element of confidenss

cams in this oass. I have basn somevhat rellieved of sertain
restrictions that I bad,

In tho second Place, I want to dlscuss this guestion of
invasion and waging wer, vhich sesms %o bhs one thas cerssin
mexbers of tho Court indfcate la fundsmental. I want to dls-
suss specifically the lawe of war and spying, in view of whas
the Assormey Oaneral has esid. I have already discussed the

prosedural questiens ss far as I desire te discuss them.
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1 belteve I will add one shing, #o that I slall not have %o

ceme back.

I am nOt goling e argue more sdbous artiole 39, bessuse I
dsalt with that pretsy thoroughly yesterday, bus I do call
your sitentien to ome feature of is.

The langusge i» inoonsistent with or coatrary to, or maybe
I have got it backwards: contrary $o or insonsistent with;
those words do not mesn exac$ly the same shing. It is our
contention thas they are broad emncugh $o mean that in materisl
satters the milisary sommissicne-even if shey do not literally
mean all matters; 1f you Sake she view of the Attorney Uonersl,
46 must meen that in material masters, uﬁh as unanimity ef
desisica or Dreliminary inquiry befere charges--that in
material matsers 418 must mean Shat all ths provisions ef the
cm...-mm Mamal apply. ‘

On the magter of fasts, there sre cnly ésrtain facts shich
have been stipulated as ."mm‘u the resord. The record
1s velumipous. I will still be cauticus sbout the faots I
disouss, Wus sinse the Attorney Oenersl has gons into thea in
some 1istle detail and has geone a 1listle beycnd she stipulasion
o=l 40 ROt Mean %0 leave any false impression with the Cours,
bus bo has covered matters uot expressly covered in the stipu-
laticn~~1 desire $0 meation ene cr two things.

All ef Sheass -a 80 some exteat disolaism any intentica
of ever commisting any hestile ass. I know Shat that is the
sers of etatement Shat muet be weighed by any cours that cone
siders 185 bus in the sase of ome of the petisiocners, the
evidsnae diselosed shat he hsd besn terribly mistreated in
Germany, and that i soyrelorated by everybedy and every wemd
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inferense.

In the ease of the boy Naupt, 1ot me state & fev fasts.
No vas 21 yeave old when he lofs hewe. Né got fate & 11ttle
Srouble adews a girl. That hae heppened to other deys 21
Joars old. He wens £0 Nexieo en & Srip. This evidemee i
nos sentredisted. lohlbnnhnluuuauhlusmo
sld. Ko had attendsd Amerissn sehools. o was an Amsriean dey
in every sense of e werd. Es parents wers heve; his yels-
Sives, oF most of thase whem Do knew abeut, were in imeries.

Es vandsved sreund in Mexiee. Ranaing eus of menoy, he
et 8id frem e Oerman Cemsul. o wext 4e Japan. Be staped
theve & lithls shille. He 281l didn'S itke the cenditiems.
Es shen went t9 OGeveany. America vas mot at wer. E» landed
in Germsny on the day wer was dselarved and ves fmmedietely
viewed with suspieion by everyvedy. Ee saide-and the sirens-
stanses sertaialy seam %0 soryedovete him-<that he wamted to
€% bask home but sould mos. .

He was a boy Juss entering his 22ad yesr. He Sestiffed
What ot 2o Sime did he take eny osth of sileglanse %o Oermaay
or join the Gevma Avmy or Naul Farky or vensunies aay vight %o
Ris imeyiean eiSisenship.

Nr. Jussies Deuglas. W¥hat pelevansy dees Shis havet
Celonel Reyall. IS is material on the Guastienm of the
Pight 10 institute this estion as %o whether he 1s an alien or
& oitisen. IS hae besn discussed quite fully by the Attorney

General yosterday and by mysslf en ths wris.
Nr. Justice Douglas. Are you Srying to estabiish that he
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1s a oigizent ‘

Celonsl Roysll. Yes, sir.. Eis parents were nsturalised,
and he was & citisen befere hs laff here. '

Mr. Justies Douglas. Is shere such a thing #s an ensay
eitisgent

Colonel Reysll. Yes, there is. There is such a thing
60 an eneay sitizen. Ths Atterney General apparently seeks
to draw a distinotion Latwesh ensay Sitisens and non-eaemy

'dunu- Yo de not admit that he was oither an ensmy or an

sliea. Te thiok these faste tend to show that he was nelther.

Be stated shat at all times he fatended to retura to the
United dtates. The only svidencs that he had aver joined the
uor-j Avmy or renounsed his Ameriocan eitisenship 1s the merest
hesrsay, whish m- Cours would not consider, whether the
Comniselon admitsed 1% or mot.

Ne eame bask to America, went immediasely home, applied
for a Job, und registered for the draft. He went back to his
paremts. He say \has it having been admitted thas he wes a
a1813en befere he vent %o Germany and he having afayed in
Oermany enly & shert period from the Sime he got there, apa
then the war being declared s Shat he could Bes get home,
on Shis stipulation there is nething te justify the iaference
that e 15 2ot 98111 & eibisen.

e questien has been asked, Why did hs met rvepors this

" thing immediately hs ot bask? That has been pretty satis-

fasterily answered~-
™he Ghief Justfee. You are wot saying that there was not

Gelemel Begsll. I e mpb sertain Ahat theve was evidanee
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mt-.umh. 1 dowdt ssvisuisly that there wms
emough evidense 0 vedut the presumptisn~-

The Chief Justise (interpesing). I am mot %alking abeus
sitiscaship. You safd a for memsnte sge that a oitisen um
e sa ewemy.

Celsnel Reyall. Yes.

The Ohief Justise. On the Question inihr be wvas sn
' ememy, ivrespestive of his sitiseuship, weuld yeu sey yeu
weuld aet argue that there was net evidense encugh %o g0 e
the juryt |

Gelemel Regull. I sould met say that theve was not
wmwuuuﬁnjmwmu«tmdbﬂu
SR SDORY. ’

The (hilef Jussise. Assuming all She other clemsats of
xilitery vials, weuld that eust Jurisdistion eof s milisary
" eowrst '

Colensl Reysll. It 1s eur cententien that neither the
numsunouﬂnmmﬁnﬂnhn-nw
would eust jurisdiesicn of this Ceurs.

he Chief Justiee. That gees 80 the Question whether
theve 1o pover 80 ¥y by semmission enemiss in certain sireum~
stanses?

Celonel Reyall. That weuld be syue, 8ir, if he were an
encuys bus 1 want to make this further ebservatien, my 1%
M“MO‘W,“!‘,-

he Ohter Justise. Yes.

Colensl Nogall. We do met thisk Shat o & jurisdsesismsl
Q“M‘NIMOSMMMWMM
mmm.mmmmm.

et e ——— PR ST WY T o I AT P e e e e
b v a1 AT e 2 o e . i




e g e

g B

B

"l" =

The Chief Jussice. Of course, every trial involves

a deteraimasion, in some manner, of the matter of juriasdiction.
If there 1s a right to have a militery Srial, and the fact
whethar the individusl tried is or is not an enemy deteraines
vhether the court may ass, is it not unavoidable that 1t my
detsernine that guestion?

Colonsl Roysll. I do not think so, sir. That may be the
law, but thare is cersainly no csse to the sontrary in those
ocases, one of which was cited by the AtSorney Osneral, where
the question of intsrnment--right to internmsnt~-comes up.

Las us sonsider the example which was suggested in s
questicon asked shis morning. Here is @ —nvan along the
strest. A military court pioks him up and says he ia a soldier. »
Let us sssuime that one manswers that he hed snlisted and
ninety-nine men swore Shat he had met. Would he bs deprived
of going into the oivil courts %o deteraine wvhether & military
ocourt could try him? I do not think so, snd I think shile the
Question may not be only absolutely the weight of -ovm.u-.
there must bo some substantial, and at least to somo extent
convincing, evidence in ovder to deprive thias Court of the
right %o make inquiry inte it.

Mp. Jussice Fyankfurter. On that argument, Colonel Royall,
would 1% mot follow that this Court would be under a duty to
resd this whols record, on the basis of the argument you have
juss made, namoly, thet thare is an absence of wi‘nl you eall
substentialisy?

Colonel Royali. I should think thet would have to de
true unless the atipulation of tho parties has indicated

othsrwise or unless it should hereefter indicnte otherwise.

i i e i e e
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1 do not shink the Oourt can take something I say 1o in the
regord or that the Attorney Uensral saya is in the record
unless thore ia u atipulation whioch controls 1it.

Mr. Justioce Jackson. If a question of fact has to be
decided a8 to whather these psople wars rafugess, as ! amight
call them, or invadera, ohviously it will he decided by the
people who face them across the tabls, who seo them and have
o ghance to hear their -ltorhu at 7irat hand and on crosa-
examination. Kvery appollate ocourt has always hold thst quos-
tions of verasity--and that is shat this would get down to=-
cught to be determined by the tribunals before uha the wit-
nessass themselves sre produced. %e should not be asked to
revies information of that kind on the whole resord, nor could
we very well.antiofpate that Lf your olients muade a convinelng
story that they escaped crusltlies in JUermany the kilitary Com-
mission would not give considsration to that either in fixing
the sentence or im the finding of guilt.

Colonel Royall. iat lr. Justice Jackson asays would

ordinerily preclude any further discussion of this matter.
The only snswer to that s Y prectical one. Time being
substantially of the esssnce, whaether the Court ought to dbe
ssked to do thag or not, it looks 1liks 4t is nevigable in
this cese that it sheuld.

Mr. Justioce Jasksen. I am not somplaining about the time.
It 18 a faot that you eannol ;ounxno verasity by a ocold
record. JNo appellate court, so fear as I now--nons with which
1 am familiar--attemptes to reviev the question of veracisy.
That is ror the jJury or the trial comaissiocn) end if the
verseisy of your elieats is as issue, you should cersatnly
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attempt to decide it.

Colonel Royall. However, the further answor is that from
the admitted facts, feots undenied in this resord, in the case
of the petitioner Haupt, there is no substantial evidenoce that
he 18 mot & citizen snd no substantial evidence that he 1s an
alien. '

Kr. Justice Frankfurter. In order to be sure that I
fully understand the implisations of your srgument, will you
be good emough S0 answer this queation? assuming--and I under-
stand that you do not 0 contend~~thut the olaim of the Jovern-
ment regarding the purposs of these men in coaing here were
to be aacspted by you-=in other words, 1f I may use the
langusge of Justice Juckson, assume them to be invaders snd
0ot refugeess--supposs you were agreed on that--would you then
sdmis that fhis kilisary Commission had appropriate jurisdic-
tion and that its conduct is not sudject to review on habeas
serpus?

Colensl Raysll. Yo, we would noS.

My. Justice Frankfurter. Your pesition 1s the opposite,
1s 1% nos?

Colonel Reyall. It fa. %e would nmot admit that. I
think I have net made that olear. e do not admit--in fact,
we contend just the contrary--thet the faot that he was an
slien or sn enemy, or She faos that he was both, did not
confer, a8 ve seo i%, Jnru;ucuoa upen a military commission.
But I am merely bringing up the question of sisisenship because
the Atterney Generel bas argued so ssrenuously thas there
should be & distizetion Detwesn & eifisen and sn slfen.

Mr. Justise Prankfurter. I lnow that you covered this
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greuad yesterday, and if I may say se, very well. In endey
o fosus furiher dlseussion en 1%, 1o $he essential ressen why
Jou 5o sontend that In Whe cireumstanses of their landing end
1n all the other eiveuwnstances that whish they ¢id, in pelatien
0 the tetal geegrujhy, wes 2ot sn astion in the sphere ¢f war?

Celemsl Repull. That s substansially wiat our cententien
$s. Skipping semething thet I was geing t0 say fires, I will
come to that. '

Mr. Justise Fraskfuvter. xm».tu;nuutmon.

Colonel Reyall. No, sir; ntu:-nnu«umuau-
ouss this mew.

Ve say that these peeple were net engaged in waging wr
sgatnst the United 3%ates in the sense that Ahat weuld maks the
plaes where they were asting & theater of milisary operations.

.¥o furthery soy ihat this astiea in appeinting this Nilitewy

Cemmissien sould net be senstrued as an aet of the Commandey-
is~Chief in repelling an imvsaien. It msy net be smnelusive,
Wt 1S 15 persuasive that these men sane eshoye witheut any
peveenal avms. They brewghs explosives, but ihe evidence
d1selesed that for thess saplosives %o be effestive Pequived
a sonsideradle “uru of sondust. These explesives were buried
u'm" seachere. Nethisng was deme by any of thess petisioners
te make them effective. No lecation was ever selested fer
their use. Neo speeifis plan was made for their use. 4
These petitioners merely same uﬁé’o with the means by
shich, after Sime amd prepavation, they e¢suld sommit sadedsge,
and they Suried those means and left them. They were mot
appredended on the beash snd met apprebended in the Shester of
operaticns but vere apprelsaded a week oF Ssn days laser in
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ouup and Now York, sonsiderably removed--in some instanaes
8 thousand miles mvo&-rm uwhere they had landad.

They were met taken in sharge by the military suthorities
te repel invasion Hats were arressed by the eivil autherities ‘

and ssked S0 sign, and agreed %o sign, oivil waivers, whish
appear in our reserd and sre attashed to cur pstisioa, pre-
viding for theilr arraignment before « dissrict cours, pro-
viding for their removal So another dissriet for Srial.

I8 ssems to me Shat 4if we say that Saking these men away
frem the sivil aunthorities and putting theam under the cuetody
of the Avmy 15 an aet of the Commsnder-in-Chief, we are not
sdvaneing s reason but merely an exeuse, and none teo gesd
D exsuse.

Is may net Vo materisl, s 1% 15 a faes that the
ssastal line shere hese mei landed, while it had a patyol,
414 met have an armed patvel. The Coast Cusrd was totally
unarmed. Nene of these men ecarried any speeies of weapon.

Te say that that 1s & Lettlefrent, shen unarmed man land

" fvem & sudmarine and other unavmed men are patrolling the coaas,

10, 1% seens %o m9, %0 sivay pretiy far from realitieas and
setualities.
No. Justiee Deuglas. To what point 1a this srgument
04ires8ed? That mo erime vas cemmitted here?
'Q Celensl Rsyall. Ne, sir, it 12 mot. The argwaemb 1o
élﬂnuo‘ te this, eirs We civanced the arpment yesterday
'shat An erder for a xilitary cemmissisn to have furisdieties,
amn‘h“ﬁdhﬁ.ﬁlﬂmﬂmﬂ“i
Mb.mmwn‘m.xmum
o et brlefiy. I was gaing %o mentish 1% anyiwee. The enly
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M’rmmnﬂaihh&hlnmnm"dﬂm
csmmission, in denying them the erdinary eivil presess--the
:mmﬂhm-yh‘nhn sould bo dame--1s under
the previsions of the Constisuiien, wo cantend, relating ¢o ..

the 1and snd Raval ferees; ethervise you SARRGS have & court-
martial; etheswise you camnot have & milisary cemmissien,
citasr by congressionsl cusstment oF otheyuise, or by
exocutive preclamstion. That is pretty well estadiished, we
thisk. TYherefsre, ve have o 0ée what they mesn by "ia
soxnesiien with land and maval ferses.”

Bx Pavte Nilligan eontains three definitiens of shes is
. meant. mm,.nm-nnm'.hmrun-
question that was asited, dsels expressly vith the lav of wmr.
It wvas sdvansed by the devermmsnt in that sase.
, Waless they shev that this was i cemasetien with lamd
. and maval fevess, the ovime eamnet be tried bafewe & military
comnissien. mcummmmuu-w;om
‘l‘.ﬂ“mﬁuhﬂuh»*ﬂnﬂ:ﬂm-ma
s nilisary astfen by the ixeeutive.

nmmmtmmtummhdm-m
dnmmm-ormwmmammuu.
utmoumummnumuumouunmo;

u.»m-uuwn-mmm. 2 think the

" esdistams under 50 yather sleavly inddeate that, altheugh nov

| amd tRem Shab ariicle 15 beught in 1 & 1ist of eitatiewms ia

‘munlvmoﬁ-ntm.
mu.muwmwwmuw

.mmmnmnwmnmamum

hat 18 any tyus end ¥esl Sonse they weve ssiing in the theater




of eperatiens er that the actioa of the FPresident was Justified
as & military astien.

Mr. Justilise Reed. If they came withia the theatey of war
for the purpese of cammitting sabelage~-if that was the faste-
would you say they wers subjest to & military semmissien?

Celenel Royall. Ne, sir; we would met censeds se ualess
you overruled Xx Farte Miliigan. Ve weuld 2ot ssy 00 1f the
eivil courts were funetiening ia the avea.

Ny. Justiee Reed. ILven Shough it was a theater of war?

The Chief Jussise. %as there a theater of war in the
esse of Ex Parte Milligan?

Celsasl Reyall. Ee, thare was DeS, But I think the

prineiple of that sase--
My. Justice Resd. 3o, oven if 56 was a theaSer of Wy,

_the purpese of sadetage is distines frem--

Colonel Reysll. Pevhape I did not ged your guestion
elearly. uﬂuymumtun»of—rm“nnﬁn
Sime cemmitting seme aeS?

Nr. Justise Rsed. nm-mn-mmormu
had as & prejsst ormum_&n}udnul of

‘sabetage.

Celonel Reysil. If the purpess was So semnit en st of
ubouaouuuoummot-r.xmuuyu.
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Nr. Justice Reed. What 1f 1t Veve in tke theater of wart
Gelomei Royail. Thea, of ecurse, I thisk Sheve vould be
authority for & military commississ, 1f Ve Sssume that 1% eame
vithin the charge of spyimg or withia the Sist Apsiele of War, i
Ry, Justice Need. I olimisste the spying, dut put in the |
sabetage. |
Golemel Noyail. No, 1 do mot think that sabotage 1s

sovered by any enastnent. 1 an eming to e lawmol war. e
question that would be the deteraiaing gquestion theze would be
vhather the la¥s of war cover thas.

'u.mmm. You ave not taking the iaws of wvar
inte sonsideretisn in wvhat you are sayiag?

Golonel Royall. Yes, 1 am taking those into Mtblltlm.v
I em’going 0 discuse those in & memeat, ut I do =mot think
that they cever the fasts that you state or cover the fasts
of this case, eithery. . .
" New, 1t 1s indicated 10 me Dy the Presideat's prociamstion
Ahat apparently the Executive had the thought that it required
soms astien to make thuse men subjsot 10 & military commissien,
booause 2 ROV Smly appeinted & semmtission) e issusd & pro-
elsmation that they bad to de tried by & commissiea. If e
had that right vitheut a prosiamstien, 1% seoms Mamly appro-
priate that 2o sheuild dave addsd 1% iu this preciamstien. IV
18 ovidenee that thAY PFUCLANANIGR WES ok POSt faeis, LIf Wb
term exa Do &ppiied to & Presidential prestamtion. It wes
Sppiied aftar the MR Were spyvehandsd, and Mact of twum vere
appredended in the interier of the camry.

There 15 ene other fost 4hat I am gaing to discuse, ead

that 15 the WANIeP of BYYiNg. 1 en geing to diseusy spring,




Artiele 81, whish was ast diseussed yestanday to any degres,

aﬂlhmwdmmdw.mnnmm
. in seme detail by $he Attersey Gemsral.
i The definitism of“spying’is centsined am page 157 of !

the Cowrt Nartisl Naamsl, 6ad that aceords vith the ésfiaitim

umumamm.xw.ummmxp-
tisuiare. !Munmmlwmmuo

" umtter of soaveniense, It FeQuires aa imtest te eemmmieate

aiittayy iaferastion to the emeay. ais reserd 2009 Bst

m.uw.n'mumums.
{8 Kr. Justice Bisok. Do the charges say tint there wes &2
/AIIQM

Colomel Regall. ey ¢o.

Rr. Justise Bissk. ““Wh:ﬂ.‘ﬁm
.mwuu.mmuqt-tuunthmm
mﬁMMQWM

Oeolenel Reyail. !u-wmuuu-oa-mcm-a
5o that Jestesday. xmmmmwmmun
'mmmummtmucmmCu
obtain any infesmstien.

Ny, Judttce Bisek, usmmmnmm
vitida the éstiatcint

Colenss Reyuil. That 16 ceryest, Wt thave 18 B0
m,mﬁuumnmm&mmm}
mcmnmu-uc-unnuwnn»m-w.
umamur.mx.mwmmunu-‘
Ahat 2o vanted 0 commniests. Seas of the othere did. ALl
dmmmmtu-ammn‘. Ko vas 2o
Asadev. MM““IN“. They o4 nsVer bean

]
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advised he had it. Munmdc-xuuum
Mxnluumnmrmmm.

The chayge grespe thet fast and says, "for the purpose
of commmicating Vith essh ethey sad With the Germsn Reish,®
bt Wo do Ret think that, im Gay tFWe OF DPreper sease, that is
Spying. AS far as the oAbOr petitisncrs ave camsermad, that
is the enly evidemse of axy kind of say imtent ¢ sammnicate
!lfo-u.“th“. ‘

Furthermere, there is 2ot the slightest evidemse that
they endeavered to oMiain infermtion a8 the definition
requires, and $hat 15 & dsfost doth in the press amd in the
charge itself, aad, of eeures, the ensver heve &8 to 815 these
charges 1o that they vere net in the sens of epervtions.

Tnder Aviiste 81 yeu mist shew an effest 1s Fellews the

‘omoNy. Thoy sesk to supply that Wy sayiag the pessidie use of

explosives 19 yelieving the eaeny, I 4o net Delisve "relieving
the emony” 1s used {n that sense. I find ne decistien that
seems %0 indieats that that vas the purpcse. Ve think that
that 15 sa waredl mstaing, sad vithout that meaniag thet
charge 1s tetally leckiag in Sroef of ah esseatisl elsmeat.

Row, seferriag %0 the Ruiss of Land Verfave, they wesd
to you today the dsfiaitiom of "armed prowiere,” In the fires
plece, they weve not armed. It merely eays they ave not
estitisd to Do treated as prisemsrs ¢f war, vhish is & fay ory
from saying thet they oouid be tried for thas offense.

ll:.mamlnd. uomnhcumomm
uuum-m

Colonsl Roysil. GOection 351 of the Ruies of Laad ¥Narfare
reads 83 feliowss
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s "'

"Men and bodies of mea, who, vithout beimg lavful
Seliigerents s defined in paregreph 9, nevertheleas
cemmit hostile asts of any kimd, are not satitled to
it the privileges of scmbatants.”

The whole guestion turns there oa the quostion >f hostile
aots. Framkiy, I think cur argusent oa that would de scnsider-
ably vesker than it wvould on any other point. I would not de
frank to the Court if 1 did not say that there Vas some reason-
3 able contemtion that landing with sxplcsi we might coastitute
g & hostile aot.

Hovever, &8 to the 1aws of ver, we 4e ROt conoeds that
- 18 there 1is any sush Orime a5 the 1aWs Of Wer, &8 we argusd
yostenday, Ve do not consede that Jangress Mas made it an
offense and that anybody dut Comgress oam make 1% an offeamse.
Ve o met camsede 1n our relations vith Germaay Ahat the Hague
sribungl is biading. Ve €0 a0t ommsede DAY ARyOme oaa oreate
an offenss in the AbSERSe Of GHPFESS CORGIESBLONAL anAstmeat.
The Cemstitution recegnises thas.

Ny, Justice Roberss. What de e Articlies of Nar meaa
vhen ey refor %0 (he lav of wart

Golamel Ruyail. The Artielies of ¥ar vefer to Wham, bt
Shey do not explisitly provide Uhat they ehould be offemses.
The language of the 158k Artiels of War 15 the stremgest
prevision to thet end, aad it saje thisy

" une previsiens of Wase Ariisiss®—and se fertn—

“shall 2ot bo eonatiwed ob depriving nilitary eammissions,

® & # of somourrent Jurisfiatiem 1a Peapech of effendars
e offenses \haS by SWWENE o7 Wy VMo 1AW oF var Wo
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umwmdumca—suauo o a7 N

u.numum.-mmwnmz i
kind ooa sreate & erimimel offemse, &ad that 19 the mest g
_empiieit statutory previsien that we fimd. |

Kr. Justice Rederts. nmm.om-g f!
nuuw-.-mcmmu-:. It Gees no% Say vhAt ’
the law of wr is.

Golemst Moyeil. Dut that Veuld have 10 meaa if 1% vere |
a punishable effense. |

e Justics Reberts. A law of War.

Colemes Royeil. Theve ave sems offeines under the law i

of war-- .

Hr. Justioe Beberts. 1 theught you sald yeu did ot '
admit Ah8S $here Vere axy. '

colomel Rogeil. Vhish &1 covered Wy statates.

Ny. Justies Resd. Waat wouid you say of sa enemy
eshetour Who Was 1n the f161d 0¥ ia the ayes of Mattis,
sehind the 1imes, Who destroyed @ dridget Would be have
te bo tried By the eivil oewrist '

Oetemel Regeil. If Do setuslily dsstroyed & Dridge 82 &
‘nnumwuwmmum
Amiste 81, '

Rr. Justice Bymee. mwummmm‘u

" o thestey Of epsresiens.
Colemel Rayell. Vell, u,h'uuio vielating the

mm‘lommm.mu

—mwnmrmuw
fiv. Justise Rymes. Be sould have & Fight o tvial ¥y

e e a1 i ioa i TG S E A P B T o~




Cotenel Rayali. Ne veutd Mave & Mgkt Ve VMMl \y Jirys Pl
| R, Justice Pransfurter. mmumm
_ um:nmmmnmwwﬁa:w
" own ovmsd fovess, 19 $9iable Wy military sridumais? Thad 39
your poeitioat i

Golomel Reyail. Thas is eur positium,; bestuss the
Csastitubion ssys "and and maval foress,” and you camnst g
beyond it by say Gongressisnal emastasat.

Nr. Justice Jaekson. VWhere is this war i 38 is et
along the Atisatis Sesdeard?

Celemsl Royail. I Rave hetsd it 1o 86roes the vater,

Mr, Justice Jasksgn. Tour positiom, them, $s that this
side of the At1antic, where ail thess shipe have beea sunk, 18

- ym——

not 8 theater of opsxations?

Colomel Royalli. ¥he coast is not & theater of speretions.
Br. Justice Byraes. If & person should iavads tevritery

your ccantentica 1s 1t would mot appiy?

Goloasi Reysii. No. I thimk I admitted yesterdsy, sma I
do not see how we can demy Lt, that am sotwal combet ocourring
in e nuuum piace, Do matter Vhat sayons hed prosisimed or l
defined it to be, Would make it a theater of aperetiosd. ‘
' Mp. Justice Ryraes. Take the case of landing of vAr

which has not beea deolared to be a thestor of cperations, ‘

veSsels or ths approsch of war vessels, and ssuding marines
ashore, for exsmple  Notwithstanding the fact that the
Atlantis Seabosyd has not been doolared to be's theater of
operstians, you would say that that would mot appiy?

Gofonel Rayall. It would Gepand an the purpose for which
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_ they were seat ashere. If they vere seat as these -ﬁvou.

merely with expioaives, which wes not say more than the means
by Vhleh & erime ¢ould be committed, uvw,l.dnotnlkcn .
theater of operatioas.

Ry. Justice Bymes. 3uppose they vere armsd vita guns,
with which harm could be done. VWhat is the difference?

Golaonel Royall. The difference is that if they vere
armed vith gans and had an lmmediate abili:ty to iaflist injury
OR samecDe OF to eagage in combst, that wouid be one thing,
but gathering the supplies by which they might do %0 in the
future yould not makes it a theater of actlve operations.

Mr. Justice Byrnes. OGathering the suppiies does not mean
that they would have to Wait for the future.

Colonel Royall. They could not bave done snything any-

" whare nesar the time vhen they landed dossuse it required

preparation, tims, and everything else, befors they could be
used. They had to be assembled. That was desoribed in some
detall, )

Nr. Justioe Black, As I gathered your ansver, your
contention would rest on the distinction whethsr they intendsd
to dsstroy cargo or dsatroy human deings?

Goloasl Royall. No, that is not ths distimotion. 1If
they vere to destroy property of military operatians in the
ssase of an engagement, OF & military engagement, that vould
by one thing bdut mere sabotage 18 aot a allitary operetlon,
‘; ve oontend.

Nr. Justice Beed. Then, it would pot coms umder Article
611

Colonel Roysil. I say, if thay invaded the coast ¥with a

T T P




& siliry empeign or cperetion, I think 18 euid GF SEUS,
thuuh-‘“waumumrnm
;vu-'uw.luu-nuw:-mtmuum
odmlmmn. ’

Ry, Justies Bisek. xmnmmuptmmtm-
Aten there. \nat abeut the planss et fiy over foreiga
mmmmu‘umwmmmn-m
| fvan the seems of Mattlet
' setesst Royell. unmu-w.mmn. Abat is
mmul”dfmuuororocnt.

sy, Sustice Biask. A subaviae is, 108

OGolensl Reyail. A submarise 18, dut these sutmarines

-nm“ucmum-nmm
: Ny, Justise Bisek. But ail the plane dees is trensport

" o bosd
Cotonsi Roysil.
men. A pilane would

would be put sato opeyation.
could put scmothing into operetion.

Yoy, tut the submarines Just trenspéried
be sn instrument by whish bombs immsdistely
ohe submarine transported men 30
that 1n the future they

Ny. Justice Biack. Your distinotion is one of time?
Oolomel Royall.

somewhore on everything, and the Questioa is this.

take the thenry that everything that vas doas that
neater of cperatioms. you reduce the

VWell, thepe has got to ho & 1ine dreva
1f you

might aid

the enemy maikes it & t.
thing to an absurdity.

plant sould be sried by & military comm’eaion

Iy that vere trus, & otrike in & Var
sitting 1n Judg-

asnt over ths otrikers, 4f thore was any protanse thst thoy

da:14 1t in violst .on of any lav with say uiterior intent.
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hve Justice Josksen. You Ve JOGVIAG OG5S M0 Very VAL i:
| faes in your Sssuaption of Ahe 30rike that (hede Men oemp frem
wum-.m.mmmu;w!
' af subedgge. !ummmmmtmnnmi

il

|
i
|
"s
celonel Repeil. I did Not make Gay cesparismn, SRy 1% ;
mmmuu:uu-. :.‘

uv. Justice Jasksen. You s6id Shey weuld beth be tried -

under the S0EO--

Celemsl Regail. BNe, siw. 1 said Shat walsss ywu
the lins S0mNROYe-

Nr. Justise Jesksen. It Right Bs VAR Between the B
things? '

Golonel Regeli. Of seures, itmﬁa-mnb.
piades. I am not SSYAAG ROy 830 R0 G8NS. Sheve 18 ® .
contention ia WAt regaxd. The question 8rese, Visse Weunld
you dvew the iine? Mr. Justise Blask Jaised the Gesstiem. I
aaid I would dzaw 1% 8t & Place hetvesn the sirplsns sad the
mem ¥ho 1anded to CONALS Sabotage. It hes got to be drewa
someuhere. ( N

nr. Justice Frankfurter. And you dvew the lime &3 you
mmmmmm.wrmm:mw.mt
mummamm‘nnu.mtw.
what tritumal, and usier WhAS safoguards s chavge of gatity
aoutd be detarmined, aad you S8y At Lhere Gre Epeifis
mvuu-lhmmuunmuuun{.untmm

mtmdmt.mmthw&nnow
nmw«uuqnmuwmmuuun
mwmnmuwmuuwwmut
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thenseives bring the shooting te the non-shooting sountry. 1n il
A\hat abeut 8 fair statemeat? ' -

Colomel Boyail. 2hat 1s substaatislly vbat our ocaten-
tion is, snd ve say this in support of that, and 1 coms to
the Niifigan case. That is exBotiy Vhat the Milligan case
hoids, &8 WO cn}uﬂ- In the Niiligan cass the OMArEes vere-- i

NAr. Justice Reed. Before you ressh that, vouid you say
a sebeteur ¥ho vas abeut to Light & fuse behind the lines,
elowe enough to be in the theatar of var, could be tried by 8 il
mititary commissioa? l!

Colonel Royali. I think under Artiole 81 that would be
trae. ‘

Mr. Justics Resd. In the absence of & statute, you do
maquny 1av of wvar that peaits the Army to try pooph
vhe Sre waging Var vithout unifars, guerriis verfare behind
the lines?

Colonel Roysll. I do net in the absendo of a statute,
because tha Constitution says that Congress shall define and
puaish wich affenders.

The (hiof Justice. 8¢ that parechutists landing immed-
1ately in the visunity of our amuiss, armed and prepared to
£ighs, vould not de punishod sumwerily by atiitary tridunals?

Colomei Roysii. I thimk you sould say that if St was in
the sone of military opercilons.

¢ae Chisf Justiso. Then thoyo is s lav of var, because
you 4o mot vefer me 1o any Articis of War.

Golanel Royall. Artisie 81, air.

que Ghlef Justice. Article 81 cavers that?

Oolonel nm 11, Yes, (1% 5
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ey Dashise Resd 1iy de yeu sy it eevere 149

' Gelemsl Reyelil. Becssss 18 says “reiieves the eneny."
. ~’m“‘ Do you 2ot elieve the enemy WRem JO8 [
6o Gytaing 10 help Whe cnmy?t I ars, “with eres, smmmities,
Sweiles, nmey, o ether thing.® |
| totemel Reguil, Tat 15 Pight.
. ‘Uhe GhIAf Justise. e must Vo Jelieved Xy (hings, A0t by
tse

| Gelsmel Reyail, Xse, Sir. Yell, 8ir, X suppese if &

mu“m he vould Do yelioviag Wy things aad aets,
: auunu. 20 ho 414 BN, o vould e relisving by things.

umm s veuld net b giviag Axme o the
ﬁ.

uum.upn I8 deos not 58y “give them.” It says
"peiteve.” I¢ they vese made fumedistely Svailshle fer their
Semsris, 1 Heuld say 8 vas yelieving,

The Chief Justise. Vould blowiag up by dyzsaite be

u.u.nuau. Yes, dus Article 81 vould mot sover
mqu—numummwmurdmn-
siome, uouuumuuumuomuwu
—aemstitetional. Thal 15 cur ergumest. Artisie 81 must be

| comstyued in 1ine Vith the comstitutionsl previsioms.

. Justice Reed. Then, tn the aves of operetions,
aoithey Arvtisle 81 por sabotasgs, to be heard uy & military
sesmission, would be sonstitutional?

Gotlonel Reysii. Velil, nothing in violatica of Articles

0!082.
nre Mmlood Or of the 1av of wvar?
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Oolensl Reyulil. No, 81 I say theze 18 B¢ 1w of W»
is adeense of @ statuts.

the Chief Justioe. mumu-utgnm.
4f the Censtitution prehikits sueh & iewf |

Golomel Royaili. The Cemstitution dees 20t prehidis &
statute Thich sreates & 1an of mar in th Sene of military
opesetiens.

TheChisf Sustice. The Ganstitutien d0es Mot ssy amything ||

adout 30me ef war.

Colemsl Royall. Ko, 31y, But it says that writs of
hadess cerpus and the othsr ecamstitutional giareatees ean he
dispensed with caly im conmection with tie isad sad meval
foress, and we say that that #ees Aot mesa saything that affests
the lasd and mavgl ferees, but mevely these that affect 1%
directly ia the Sams of dpersticms, It 4008 ROt &PPLY t0 the
‘1aboy strikes, although it may affect the isnd and maval |

forees.
Nr. Justice Bilask. Do I uaderstand, to get your positioa
clsay, that & oivilian carmot be tried at all ia vhat you sy

1s the sane of operstions?

Oolonel Royail. I think he cen. .- ‘

Er. Justice Bisok. By & military commissiom?

Coicnei Roysil. If he is in the Sone of opereticas.

Mr. Justice Black. Suppose he 18 not ia the sone of
operetions. He 1s & civiitsn. Doss your pasition rest om the
ground that he cannot be tried defore s military commissioa for

any offense whatever?

Ootomel Eoyntii. It 1s not the plaoce of trial--I 4o not
think thate-it is the pisce of cosmitiing the alleged aot.
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Mr. Justice Bisck. 3uppose oiviliane deliberately dlosked
aVRy troops in & place where there Was no aZome of operatians.

Colsnel Roysil. I do not beiieve they would bo triable.

N, muoo Biaok. Your position 1is thet they would have
to de tried by the civili courts?

Colonel Royall. That egain reises another element, and 1
might want to revise that, because there might be more than and
vay of sating in connection with the land and naval forces.

If you diveotly dlooked one of the land or naval forces, that
vould be spprosching it from & little different angle.

Kr., Justice Blaok. That has been recognised traditiocally
as & military offense, even if committed by givilians.

Oolonet Royall. I think I vould have to revise ay
opiaion, becauss that vogld de operating direstly on the land
snd naval foroes themzelves, snd thorefore the area vould not
be material thare. )

Nr. Justice Black. So that thore sre certain offensss,
even vith the positica you taks, that can be soemmitted by
oiviiians, even though not in the Scne of oparations, and can
be triesd as & military cperationt

Galonel Roysli., Yes, sir, 1 an sure of that.

My, Justice Blask. Way sould not spylng be one of thoso?
fhat 1o the question I raise.

Jolonel Roysli. I do not think that 1t sould. Spyiag
would have 1o be spying of some military emplacement or fortie
fication.

Ne. Justicoe Bimex. Is there any offenve of any kind in
connaotion with the miiitary vhish bas a dseper rootl and a

more angisnt history than spyiag?
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‘ Gslenel Repait. Re) sir, Wt nev there 10 a thise
"1 olemmds This "land end 2evel ferees” Mas severst mesaings.

In the £ivet 3lase, the primary mesaing 18 the regalstiten

_»"umm enseives, whish ko8 2e8 3ot eny ecamsetiea

fiultn‘tbymnau. i
Anstin® mesning is deing something divestiy to the ferses,
- 840 aveund & pest. Sems ¢iviiian might commit some effense I
. aPound & post ¢ivestly en ead cemosrmed Vith the milisary

) fovess. ThAS weuld bs triadie W & allstery triduasl.

~ .30 #AghS spy arOWd the militery eaplacemsats, and be
. Sried W mAlitery tritmal.
ALL thyee of these wast Do analysed, Vith seme slight

s

A

_ diffevense) bat wheve he dess net 4o amylhing directly te the
military o2 naval ferees, Wit doss semethiag merely that may
6ffest Ao comdust of the war, thes he hes got 1o ¢o 1t 1n the
theater of military opevatioms. ¢
Xy, Justise Biack. Am I wrong im my resoilesction? BSpy-
- ing very gensrelily vefers to sotivities throughout a sountry
where men oot informetion which might de wslusble, by working
for sorvtata industriss, and things of that kind, and do it
seervesiy?
Coeliemel Roysil. xgiomnnnum is spying. I think
that is espionage.
Ny. Justice Biask. You @9 not think that is spying?
Oolomel foyail. I do nst think that is spying. The
teym "spying® has been used rether loosely, Doth coiloquiaiiy
and in some of the statutes. There is atlitary spying, the
ome that {s puaishabie by & mandatory desth sentenca, and
espionags, vhich is sometimos oaiied spyimg, and vhioh $s vhat
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7ou have 1ia mind--that 15, Feperiing eu industriss, Yeperting
on the Feseurees of & Soumizy, and theve ave verying degress |
of that, Most of them &3¢ punishabie by & EANisum Sentenss 1
of Wity years. .
iy, Justice Bissk. That is, astiag in ome camtyy te
gt informatien fer ansther Souniyy Whish either 15 or might
uu".uwm“mmmumt'!
Colamel Reyail. That 18 esplamage. |
My, Justice Bissk. Is 2ot & MR Vhe Sngages ia thet |
seeretly gemereily known uader the RILItANy 1aw 88 & spy? 'J
Golensi Reyall. I de xot thimk 83, 517, WALess 1% hes ‘
sems conmOSstion Vith & military swplacemsat oF military estab-
— 1
Nr. Justise Blask. It might have something to &0 with
ailitary information to De givea to the military forees of .
another natioa. '

i
i

Colomel Royeil. I do not think that would be suffisisas,
boesise anything that we have or do--how many sutomobiles ve
make--might Be of velus to Germany; but I do not think thas
aaybody vho gave those figares would be punished by death.

Mr. Justice Robewts. Vhat 1s your authority for distin-
guishing espionsgs from spying? {

_ Oolone) Royalil., Vell, ve have not oited -u\or thea in
the brief, tut these is comsideredie suthority o that.

Nr. Justice Hoberts. I heve Webster's Distiomary before
me, and it says, "Bspicnage. To 8Py} the process of spying.” '

Colonel Royaii. Vell, Webster's Disticnuary probadbly uses |
1% 1n the sense that the mea on the street uses it and mot in
the sense that the military courts use it.
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Xr. Justioce Reed. I have the Gourt-Martisl Manuai before
ms. On page 157, the seoond psregreph, it says: )
*fhe prinoipsl charsoteristice of this offense ia
. euld_utm disaimilation of the trus obdjest sought,
vhiech objeot is am endeavor to obtain information with
the intention of communicating it to the hastile party.”

Qol.ml Royall. Yes, sir; that is part of the definition.
I do not think that militstes against our position at all. I
still think that there are well defined wrounéos botwoon
espicnage and spying. Espionage is the crime of giving informa-
Sion whioh might be of miiitary value.

Nr. Justice Dilack. Golonel Royail, I vould like to ask
you one other question.

Colonel Royalli. Yes, sir.

" Wr. Justice Black. Lat us take th's case an though you
had filed this patition for a vrif before any evidence uas
offered and ve had nothing but thw charges. Ajg I understand
it, it is your position t'.Int the charge does eabrace bdbeing &
spy--that is, vith the ano exception?

Colonel Royalli. With one excepticn, yes, ®r. It leaves
out sadeavoring to obtain inforwmmtion.

Nr. Justice Biack. VWhat is your position as to why that
does not give the Comaission jurisdiction, a jurisdiction which
once having fastensd on to the case, carries through, so that
the Comnission itself can, without judicial reviev, filnally
determine the guiit or innocense of the accused over which it
has jurisdioction? |

Colonel Royall. Of courss, one quaiificatian 1s the ono
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.mnuu-m 16 has net made ke Gharg. It Mas ast enarged
. Wl :

2 Rre Justice Blask, I wadevetand that.

) Golensl Rejail. The other ene 15 thts, sir. I thimk

- ARAS. Question €008 ot 87100 Re¥e. I am 20V DPepaved Ve ey
' Whsther that VALL Do cermvet o7 met. It dees 20t arise heve,
| Soosuse the evidense 10 Before yeu, aad there is acthing %o

: Shov the other elemests.

"y, Mt,u_oluok. But do we have any right to &o axy-

 thing ekeopt pass on Jurisdistion?

. Gelemel Reyell. Yes, sir, I thimk you wowid, sir. I
Chfhk 1f the case has Deea 0one1uded and the evidence has been.
consinded--

_Mve Justics Roberts. Xave mot the authoriies said over
and ovor again that we sannot revise the judgmests of military
ecmnissions and that we oasnot examine the errors that they
have committed?

Colonel Royail. That is entirely correot, but if a
sivilian vas pioked up on the street and trisd by s ailitary
tridunal and the $risl was concluded, and he ¥as tried as &
soldier, and there was not a syllable of evidence that be had
any conneotion with the military forces, 1 would say it had
no jurisdiction and that the Court could inQuire that ar into
the faots.

Nr. Justioce Blsok. nago, there not been enough cassn that
say that if the charge shows it, it has jurisdiotioa? Yo
realise t.lnt.}mdor the Comstitution miiitary comnissions have
jurisdiction, and the courts must then aot on tho assumption

that the military cosmissions had dons their duty under tue
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Oomstitution, and the Couwrs has a0 right tocnuavnn-un
ortbnviaauammnnﬁonmmmnquv
Solone! Royaii. Ko, -u.xummntuum
mnuuov&mtomﬂhmm.
Ny, Justice 3lack, 1s theve axy case that yeu san refey
somommnmcmmmuumou«m‘»
- deteraine what you sayt

Colonel Royali. As to Jurisdiction?

Kr, Justize Bisox, No. It gots down % guitt o
ianceenss. )

Gotomel Royall. No, sir, I doknot thiak so.

. . Wr. Justice Black. Of oocurss, 1a a case vhere & maa 1is
S3cused of nurder, there may not have besa & marder u-'uu’
2 by him,
Colomel Royall. I do not think that thet is anslogous,
" for this reasca. Gourts of gecerel Jurisdiotion have juris-
distion to try all offenses committed in the reaim. This !s
@ & 8pedial kind af Jurisdiotion.

Mr. Justico Biack. The 0me you say the Constitution
SYaRts ia certain casest

Oolomel Royall. Yes, groats 1n cortain cases, but it ia
! an exoeption to the rule; and vhether oF not you couu bave
inquired 1ato it vhaa the charges aloae Vere drought does not
arise here. Ali the evidendse is in. It has bhnn stipulated
that that ts available. ‘

Mr. Justice Biack., Does that change cur situatioa?

‘"%E‘

¥hat we pass cn iz Jurisdictiom. That is not determined by

vhether or not the Court makss a mistake in dotermining the
proof of tho evidense.
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Qolonel Roysili. No, sir. I roalise that you caanot try
it origimally, but I say that in thia oase, Vhere there is no
evidense of facts essentisl to sonfer jurisdiction on - special
kind of tribunal, you omanot take jurisdiotion; that it is a
Jurisdiotional fact vhich you must determine.

The only other thiag that 1 want to Jdiscuss 13 the
Milligan case, briefly. This i» on the questlon of spying.
Congress has two separate atatutes, cno on espionage and an
entirely soparats statute on lp;us, vhioh is & olear Congrea-
sianal deolsratinn, so t2 spoak, which In bome out by texts
that they are not the same thing.

Nr. Justice Blaok. Do you oite thoss in your brief?

Colotwl Royall. Wo cite those in our brief. 1 do aot
balieve we oito the spy statute. That 1la 1343,

Mr. Justios Biack. You do not set them out?

Colonel Royall. I dn not believe wo ¢o, sir. Thir

" brief vas finishsd in tho morning.

Mr, Juotice Black., I vanted to send for it if you could
refor to it !a ths Unitocd Statea Code.

Colanel Rayail, 8ection L3233 13 the spying clatute,
Title 50,

Mr. Justise Blagk. That 13 tha same as Artisle £2, is
it not?

Colonsl Roysll. 1The language ia ldentical,

Ve reforred to the oavionage statute. I Viil find it in
& minute. 33ctiaag I to 42, T:tle 50, of tho J. £. Cudo sre
on sadotags. Sostlions 131 to 1O0¢ are i osplanage.

Nr. Justioe Bissk. 0: what titloe?

Colonsi Royall. Of Title 50. I may have them bacivamis.
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pnmumum;&t_nwuzmu-m.
47 | Safere I emslute, and tais 1s the caty thing I weat to
_ ~-1wmuuc that anounts to & detailed srgument, I
% B ;@umummm.uxnm. 1 bave deen
o ‘Aryiag te do AL, Somecns asked if they charged saything
¥ ‘abeut the L@ W war,
I quete from the apiaiom, page 61
“Joining snd siding, &% different times, botvesn
Ostoher 1863 and August 1860, a seoret sosisty inown as
the Ovder of Amsriesn Knights or Sons of Liderty, for
he purpess of overthroviag \he Government and duly
| coastituted suthopitiss of the United Btetes, holding
commmisation Vith the ensmy, Gonspiring Lo seise

i mmitions of var stored in the arsenils, 1o liverste

priscaers of var, resisting the draft, at 8 period of
? _ war and aymed rebellion against the suthority of the
"; United States, &t Or DOAY Indianapoilis, within the

1 aiiitary Lines of the Aray of the United Btates and

the theater of aiiitary operationo, and vhich had doen
i and was constently threatensd to be invaded by the

4 []

eneuy.

¥ Now, thoso ave tho charges in tho Nilligaa case, In the
Milligan caso tho entire gaurt held that 8 mifitary commission
could not try the oass. Five Justises hold that that vas

true, beocasuse Jongress nsither did nor could provids for that

trisl, Four Justicss held thot 1t was tius becausa congreons’

sould but did not provids for the trisl.

The Chief Justice. Did not tho majority ssy that thnsa
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mm»sunmmwmtnuummum
Particular oircumstanses of the case?

Oolomsel Royail. The ainority so stated. The n:orny‘
8ai1d that Cangress could not make & provision for them.

The Chief Justice. pid the mjority say is 414 not?

Oolonei Royaii. It seid beth. All of them seid 1t had
R0t 80 provided, and fiwe of them said 1t aould mot provide.

The Chisf Justiss. Did aot the mjority go & 1itsie
mmrm-mgmuymtm:mmunuuw
Yore eatitisd to be disadargedr

Colonel Royall. Ok, yes, sirj elil of them said they vere
entitied to be disaharged.

N The Ohief Justice. By virtue of the Constitutiom? ,

Colomel Royail. By virtue of the Canstitution, dut five
of thea said that Congress could mot have dm othierwise.

Now, Inuotgougtomdnrymu it, It s a
very long oase, as you imov. Here is wvhat the majorsty said,
1 read froa page 57 of my brief)

"Bvery trial involves ths axeroise of judiciat
pover; and from what scurce did the nlutl.ry'conuum
that tried him derive theipy ;ut.horityf Certainly no
part of the judiolal powsr of tats sountry was conferred
on them) because the Sonstituticn SXpressly vests it
'in ons Supremss Court and sush inferior sourts as the
Oongress may froa time to time ordain and estabiigh. '”

The Jhtef Justice.Is trial by a uilitary gommission & part
of the judicial power?

Colonel Royall. Vell, sir, 1t 1s an sxoepticn to the
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Judieial power,
The Ohief Justice. It derives its force, thea, not from
& judiesel ast?
CGolomel Reyall. No, sir. I think it derives its force
from the "lant and naval forves® provisiom of the Ucastitution.
Nov, resuming what ihe) said:
"And 1t 1s not pretended that the oamission vas s
' court ondained snd establisied by Congress. They cammot
" Justify om the .’m.u, of tho Prosiduut; bocsuse be is
coatrolied by lav, and bas his appropristo sphere of duty,
whdoh 18 to execute, not to mals, the lavs; and there 1e
no unvritten oriminal cede to whioh resort can be hed

as a scurce of jurisdiotion.*'"

i Tks minority, vhich, of ccurss, 1s & viev more favorebdle
to the responient im this osse, went further than at any sther ’
time vhen 1t said thls. This fs the furthest and most oxbroms
statemsnt, I think, they mads in favor of tho statute:

"Where peace exists the lavs of peaace must prevail,
What ve do maintain is, that vhen the nation §s involved
in war, and some portions of the country are Invaded, and
all are exposed to invasion, it is vithin the power of
Oongress to determine in what States or dlstriots such
great and inminent and publio danger sxists as Justifies
the suthorisation of military tribunala for the trisl of
orimes and offenses against the discipline or security of
the Arxy “«.?mt tho public safsty.”

1n othor vords, the minority opinion seid that only

Congross could doteruine that quostion.




253

Ex Parte Nilligan says;

“The Gomstitution of the United Btatos 15 a lav
-Tor rulers and people, 9Qually in ver and peace, and
Sovers with the shiold of its protastiom alt al..lun

of men, at ail times, and under all o{rounstances, "

Attorney General QGregory, in discusaing Ex parte Rilligan,
ia 31 Opinians of Attorney Gmul.l‘ &t rage 361, says:
"K111igan vas o 3itisen of the United States.
But the provisions of tho Cmtimum 4pon which the
docialan vas based are mot Linited to cliizens; they
49ply o uii.sens and aliens &like."

That we comceive to bo t.he lav in this case.

Suggestion was made by the Atiorney Generel in his open-
ing romAria that we are fighting & var hare. Ve reaiise that.
Ve also realise that the Constitution is nmot nade for poage

lone, that it iz mado for var as well 83 peacs. It iv not
merely for fair woather. The ros! reet of ‘tg povsx ﬁd
authority, the real tost of its strangth to protect the
minority, arises snly whon it BAS t3 ha conntrusd In times af
atress. Thank you. |

TheChiel Justise. “ha Court stands ad; i~aed until 12
Noon trporrow.

(Thereupon, at %15 n'olrak p.m.. the argumsnts were

concluded and the Ccur: acd)surpul 2atil 12 o'uloek

Hoon, Pridey, Jyly 31, 1dh2.




