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1IN THR SUPREMR COURT OF THE UNILED S8TATRS

' _ July, 8pecial Term, 942
o-----o--..-c..:.--..
', DR the Eatters of the Applisatisms af :
‘ ]
nlnunm:::n;. s
EERRERY RANS ) ]
NRINRION RARM RRDNGK, '

' mm.lsam., $ Nes.
'm'om.mm. 1]
RIGRARD QUIRIN and t
‘ WERNER : []
. . |
. POR Writs of Eabess Gevpus. ']
: ) ]
.--.‘o-..---.-."'.’..-..

- United Staten Ex Red., Rrmedt Poter Bavger, ot al.,

| mm ."
Ve
! v Gon. A1dert L. Ve 8, Ae, PRavest Mavehal
'Waunnnqn::u'ui-} ’ .
m‘.

®askingtea, D, G.,

Sedusdday, July 29, igha.
' e aheve-mntitled esuse oame ta for argunent defere the
" Supwams Gourt of the United States &b 1R e'elnek meem,
| Wenaay, July 29, Agha.
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APPRARANCRS s
aa behalf of Petitsionsrss
OGelcnel Gesaius M. Dewell, U. 8. Army,

Gelonel Kenneth O. Reyall, Armiss of he
United States,

On behalf of She Respendent)

Nsnsrable Pransis Biddle, Thw Attermey gensrel
of the United Statss,

Ossar Qax,
umnnt Solieiter demeral,

Osl. BEywin M. Treuseh, U, 8. A.,
dsarge thomas Waghington,
Rebers 3. Stevens,

Nyres 8. Nesbeugal,
Lleyd N. Cutler,
© of Geumsel.

) PEOOCXEXRBDINGS
" fhe Chief Justise. Ave there any applisaticas for admisst)
_ the Glerk. Gassius M. Dewsll. ‘
Gelemsl Reyall. Mmy 1t please the Ceurs, I move the

~ afxisaien ef Gelomel Gasaius M. Dewsll, of Pert Pix. I Raw

mmmmnwnmmauutucmm '
! amy sasiafied that he pessesses the nesessary qualificatiens. '
i . Tthe Ghief Justise. Celemel Dewell, yow may take the sath.:

! (The oath was sdmintatered to Colonsld Cassiws M.
: ‘Dawell by the Clerk.)

Hhe Chief Justies. mwsmmmuum

© Nye Justiee Deuglas s in the West and is om his way S
attend, uonmut'ptm»u to arvive. RNe will de

YOuhet in and partisiets, 45 the desisien of the Cowrs.
© E. Attarney Qemsrel, . “ihmtuu.nmmn.
mmmmumumtmmndlh
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detention of certain persons new being tried by a mildtary
commisaion., I am informed that my son, who is an officer in
the Army, was assigned to partieipate in the defemse. Of ecurs¢
if that faot were regarded as pguu fer uy not partieipating
in the case, 1 should at onse disqualify myself. In erdsr thal
I may be advised and that mcws-:b,umun-mu }
has partieipated ia this preceeding and shet his commestion !
with the oage ia, I -a_.u ask you, if yeu ave se advised, te l
state, 20 that 1t may beecwe of yesord. '
The Attormey Gemeral. Ny 1% plsase the Gours, and Ry,

Chief Justice, the scunsel for the Prosesution and the Defend- ]
SESs are agreed that yeur aen, Mjer lawsen H. Stene, did met |
gwmmucmuummn-mm. I
e assisted defense sounsel in e presentatieon .of e cane |
_bafore the Nilltary Commissien, wader erdere, e in ne way
_Worked ca Whs prossedings er diA aaythiag fa semmestion ¥y
| \he prosesdings Before this Gowrs, and therefere ssuasel for
“both stdes jein in urging, Mre Ghief Jstice, hat you elf ia
ﬁu sass. ' - ’

: e Chief Justice. Does eomnsel for the potitisnare
retneur ia that atatemans?

; Colsnsl Reyall, We de.

e Ohief Justiee. Yeu may presced.

+

OFRNING ARGUNKNT Of BRNALY OF PRTITIONRRS
uumxm:'h C. ROXALL _
Golonel Rayall. May 1t pleass the Gourt, cn Behalf ef Whe
‘pesitioners, Bymest Peter Burger, Hsvbert Nans Eauph, m
Earm Eeinck, m:mn»uu,mmum. |

Mourd Quiria, st Ferner Sijel, Godamed Mm-.mfu
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I present to the Cowrs and ask leave to file a petition fer
& writ of habeas eorpus.
The reeord 1tself diseloses--and this faet is noted in
the brief--that oo & previous day applieation had besn made
fer leave to file this petiticn Before Mr. Justise Morris of
. e Diskries Gours of the Uaited States for the Distriss of
f«m.u-&num,umcmunuampu-
‘mmms«mmumuamncmt.
‘ uimm‘m sonsideration of this presemt srid
jh&mhjmuu,ahuu-mt.
Rr. Justies Pramkfurter. Did Juige Nerris make sxy meme-
yentun er write any desisien?
Oolsmel Reyall. Ke €14 make & memevendum.
Er. Justiee Frankfurter. Is Wt 1 the reesrd?
. Colamel Meyall. That 1s alse in the reasrd. It should be
attashed te the petitism. IS 13, en the eopy whieh I have, and
Z assume 1% was 50 attached ia the erigimal. '
Ineitentally, thore has doen furnished %o the Cowrs, I
fm.nomnmawpuum.muuumm.
with sme minar differesses; and alse Where has boen atttehed
hayere & netatisn af these niney Aifferenses.
\ Rre. Jwotios Reed. I have defere me the evigimal potition
hmmunah.ﬁ:u.h:xum«.‘mm:
%o Which yeu refer,
| Celomsl Reyall. IS akeuld be en the lash page. If 1%

has boen emittod Sfrem mpy sopy it was an imadvertemss.

The Chilef Justice. You mads separats spplications, and
there 1s an entive file of these applications, the laat page
(,rn“uumm.m.m.m statement of Ge
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,mwmmt&ummmmuum
“mm Tis, 649) Wat 15 eerress, On et
mehuwhunmmucmumuun

wums-uum;mu. e quation of We

: mmummwmﬁnnunmumu.

mtcmmh
mm*ﬂdm%i&bmnmm-
otnu.um»hpﬁmha.unmmm.w
M%Kﬂlt o

ﬂ.mm anmmmw
;mmcmw

it bey l.lpnnalato Wriefly the
m-dmmdﬂkmumm

i
; &Mm,ﬁm”llhhohuhtu

the greunds on whited
i 13 bas muad Surts-

mw. -

«mmq lln Goirs 13 familter with the statute

,?mmm»mwmmm.m-

[ Daveay smpinl . Muos sravute must, of couree, be scantriea
m»wlr Vit e GRReREtHMOn of the TRited Sates whioh
Mﬁ-mmummumcmunwmu Surts-

- dlovim. o give W -hm quusn. at all, therefore,




G
iy
B

1t must be conatrued as being a method eo! appral or s method
of review. The ordinary methods of review arc not ineliuded
within the writ of habeas eorpus. Therefors the ordinary pro-
oedure=--

ir. Justice rrankfurter. Why do you say that?

Colonel Royall. Because a writ of habeas corpus is, in
and. of 1tself, s Aiffersnt type of writ from a writ of certio-
rarli or any other method of review with whioh I em familiar.

Nr. Justice Prankfurter. You mesn that the reatrictien
upen the appellste jurisdiction of chis Sourt, Artiele 3, doen
not apply to habsaa aorpus cases?

Colonel Royall. I think 1t doea apply to habsas eorpus,
but habeas corpus, being provided dy statute, is an sdditienal
method of review. Hy “"sdditional method® I mean it is an
addition to asrtiorari or say other method of review pressrided
by law.

That being true, when a lower sourt, wvhether it be Diskriet
or Cirouit, has denied or at least has refused to permit she
£filing of a petition for writ of habeas sorpus, it is of course
sudjoot to review; and we think the af.aeuto means that an
appropriate method of review ia an application to this court
for a writ of habeas aorpus, and 1t appearing that upea the
contention of the petitioners the petitioners are unlasfully
detained in restraint of their liberty, and it rfurther appear-
ing from the petition that their effort to obtain habeas corpus
fyom the cours of primary jurizdiction has been unsuscssaful--

Nr. Justioce Prenkfurter (interposing). OCould Cangress
provide that appeal from the Diatrict Court should only e

to the Circult Oourt of Appeala?t
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‘ to ths provision that the 3Suprems Court xmay iasue & Wr

Colonsl Hoyall. It oould so provids,

Mr. Justice Frankfurter. and the question ias whether

it aiar
Colonsl Royall. Ths gquestion 18 whe ther it did, when you

eonstrue the ordinary methods of review and sls: give effect
1¢ of

habeas cOrpus.
Mr. Juscice Frankfurter. In other words, your argument

boils down to chis, that the Act of 1891 does not apply to
habeas corpus?

Colonel Royall. That is sorrect, sir. That is the
appliocation of the argussnt.

' This has been pacsed on, almost upcn the exmet faots, in
two cuses, to which wa refer you. Inoidentally, this memoran-
dum has boen worked out jointly. 7The oass more nearly in point
is the case of Ex Parte Yerger, 8 Wallace, 89.

Mr. Justioe Prenkfurter. #hat is the date?

colonel koyall. 1860.

jr. Justice Frankfurter. irat was before the Act of 1991,

Colanel Royall., It was. The next case noat nearly in
pq:.nt 1s also befors that Aot, the case of Ex Parte Bollmen
and Swartwout, i Craneh, 75.

So that, it seems to me, i3 the position that we must takse
and do take in this muiter. I do not know whethsr it is
appropriate to say °'~l~‘“. and if the Court does not think so,
1 will of course not pursue it further; Dut ss & practioal
matter, this was all that we could do.

MNr. Justiee Frankfurter. io yeu -Mrlpomns that out?

Cclonsl Royall. The Nilitary Commiszsion started its




sesaions on the 8th day £ July and counsel were appointed

& fow days before thas and were under orders to take part in
the proosedings before the Military Commission, shich they dld.
It has been impossidle, ns a physiocal matter, to do anything
but attend those hearings, uncil the evidense stopped.,

1 think no ene would deny that sho inon the eiroumstances.

' As soon as the evidance slosed, even prieor thereto, ve made an

effort te present this mtter in the best and quickest way
posaible.
The order appeinting the Hilitary Comaission, which 1s a

Part of the resord, provides for no review $n the ordinary

- sense. That 1», between the time the Commission takes its

astion and the time the Rxssutive acts there is no period
whish anyome sould safely eount en between the sonsluaion of
the hearing befors e Commissicn and the exssution of any
sentence that might be impssed; and £t s apparent that it
would have Been impossidle, even in the matter of preparing
pspers, if mothing else, to have fellewed anything other than
thls procedurs.

There La another praesieal reascn in favor of the prooced-
ure. Defense counsel comseive that it is their duty to assert
every right whish these petitioners have to assert. They do
not oonceive it to Bs their duty to resort ¢. angthin, of a

_dilatory uﬁm] and this is a prom;t msthod, if sound, of
desling with the matter.

Mr. Matise Prankfurter. The question on shioh 1 would
ke ycm; viev 1s why, after Justice Morris' dental, you did
not taks steps to appeal therefrcm before the Cirsuit Court of

" Appeals for tha Distriot.

Colonel Royall. Justioce Morris' denial was at 8 o'cloek




2he Cosmaisalon moets agaln

last aight, or praobably thureafter.
tomorrow to diapoas of this matter, al least to hear our argu-
ments, and then to dispose of it us it sees fit.

Mr. Justice rrankfurter. Whay could not the appeal have
besn porfected before cthe Cirouit Court of Appesls!? That does
not require elaborate .apers.

Colanel Hoyall. HNoj it does not. The appeal might have
been perfected if we had had & 11ttls additicnal element of

time.
The Chief Justice. That would met affest our jJurisdiction.

SRS s ey

Colonel Royall. No, it would not., All 1t woald de wowld

be to take one further step Lowards resching this Court, and

farther steps would have to be taken.

dr. Justice Frankfurter. But it would level the path
from the Cireuit Oourt of Appeals to this Court.

Colonel Royall. That might have been done, sir.

gr. Justios Frankfurter, Thea it furnishes an indispens-
able step in jurisdietion which otherwiss the Court does not
have?

Colensl Royall. That 1a entirely correct; and it was w
‘purposc and, sinoce the inquiry has reached this stags, it is
ntﬁl our purpose, to ask this Court to follow this -pmcdm
‘which I now auggest, that you hear this matter on argument,

- 12 chat oan b; appropriately and properly done, and that we be
peraitted to take sush uﬁuuml procedural steps as may be
neceasary, if the GCourt desires Lo gramt that permissien.

We do that out of an abundance of caution, because we feel

that ths habeas sorpus statute as appilcabdle to the Suprems

Gourt, atill being in existencs, should be given soms meaning,



and we know of no other meaning it can be yiven as a method of
appeal.

I wou.d like to suggest that perhaps the attorney Ueneral
has soms views on this matter if St ia appropriate for him to
express them. .

‘the Chief Justice. Have Jou filed the memorandum to

whish you have referred?

’ Colomel Royall. No, air; we have not. Thers should be
no diffisulty in filing it. It waa finished at gquarter to 12,
1 shink.

™he Chief Justies. Do you cite the 8iedold case?

The Astomsy General. Wes, sir.

Mr. Justice Praskiurtsry Is there any sase, Celonel
Royall, within the tims you had to investigate this matter,
sinse the Girewit Qowrt of Appsals A%, in whish this Court
has Beld th_-t a direet review of a denial of a habeas sorpus
in the mﬂ‘wlot Cours is properly here, sltheugh the Cirouit
Court of Appeals has oompletely Aisregarded it?

Golome) Hoyall. Not unless it was foumd sinsce 1 left the
offise at quarser to 12.

Mr. Justies Framkfurter. We were talking about cases
soming from the 8tate sourts.

Colomsl Reyall. Yes; I understand. I do not know of any,
sive It 1 possidle that somes have bo_on found. 1 have not
bsen able to find any. |

Kr. Justice Roderts. There are two casea in whish we have
taken cogaisance of direct appsals. One ia in 255 U. B..

But that questiocn was not discussed in thoae cases.

Mr. Justise Prankfurter. In the 3iebold case was there

any way by which the mattar could have been revieswed?! In ofther

e AT, Lt KB Ll b e o 2 e



. worda, if Shis Geurt hed not exereised its appellate jurisdie-
tion, would there have bssn any other WAy to yeview it?

Colanel Eoyall. I have not analysed the sass to the ex-
tent that I em able to give you an answer to that question.

I am sorry.

Mr. Justics Frankfurter. 1 4o not mesn that you have had
time Lo examine these aases.

Colonel Reyall. I will tell you that I have not.

1 wonder if the Qours would think it appropriste to hear
£rom the AtScynsy OGansral.

T™he Chief Jwstise. 3imce it is o jurisdietional matter
I ink 1t would be appropriste to get your pesition and then
thelir position.

The AVtaImey Oenersl. As the Gourt sess, we have not
examined the furisdistional qusstion to the ut‘nt that we
should have. Ny view is this. I think I will first quote
from the Constitetien, 80 a3 %0 Deginm st the beginmning.

; Avtiele 3 of ecurse prevides that in all cases affeating

T e R A

B

smbassadors and etdher publis ministers and oonsuls, and those

SR

R

An whieh a State shall bs & party, tne su’:n-o Court shail
have original jJurisdiotion. In all the other cases mentioned
the supreme Gourt shall have appsllate jurisdistion, both as
u. law and fact, with s@h sxseptions and under such regule-
tians as the Cemg¥ess mu make .

M. it e perfestly slear in the (onstitucion that the
Suprene Court has no original jurisdiotion of writs of habeas
coypusj and it was 80 held in the case of Narbury and Madison
and the Aine of cases following.

However, the Supreme Gourt, in the cases which we cits
in the memoyandum, have gt'in great latitude to entertaining
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writs in vhelp sppelleve Jurisdiction. ‘nis seema ts me tu Le
a mattor Aoi‘ disercoion waloh may be axercised favorably to whelr
Jurisdiotion, under uvhe very unusuil ciroumstances presented.
In other warda, if there is a color nf{ a lower Federal ocourt
h;w’mg denivd the writ and the process under which by appeal
the matter might be brought up, it seems Lo ms to be within
the disoretion of the »upreme .ourt, in aid of the appellate
Jurisdiction, though not necsssarily follcwing the form of the
appeal provided by the statuts, to hasten the exeraise us that
Juriadiction by the Sssusnce of a writ which is in aid of the
jurisdiccion whioh has been sstablished in ths lower sourt.

The anulogy, of couras, in the Mooney case is by no means
a perfect omo, but there the pstition for a writ of habess
oorpua was referred to by the Court in these words:

"ine moulon of Mooney was to file a .pout!.on for an
original writ of habeas ocorpus s & method of reviewing
vhe validity of hia detention by commitment by the Stuie
court.”
in the decision 1a Lhs Mooney oause, refurring to Mooney,

the Court seaids

“a2e submits the recomds or procesdings set forth
in hio petition for a writ of habeaa corpus preasnted to
the District Court of the United Stites for the Horthern
District of California and dismissed upen the ground that
.0 had not exhausted his legal remedics in the Stute
oourt. applications to the Judges of the Cireulit Gourt
of Appeals for the Ninth Circult for allowanse of an
appeal to that ocourt from the Judgment of dismissal have

severaily boén denied.”

o e E e ot LT o A IR S ]




Of course ii is true that in that ocas. thera was the
filing of an appeal, which msthod has not been pursued here,
but that does not seem to me to zo to the fundemental Juris-
dictlon of this Court to exereise its discretion even bofore
the ateps had Deen taken to porfeat an appesl irom Lhe utistriet
C urt,

Mr. Justioce Jackson. Your point {s that 1f it 414 not
o0Re hure Dy & paper cailed a writ of habous corpus, it could
bo sent up by a paper called a writ of certiorarit
' the Attomey Ueneral. Yes, your Honor.

Mr. Justice Jaockson. ind whether the Court exercises
Jurisdiotion under the one title or the other is not important
at this time?

ihe Attorney General., May I sd4d a word to that. It
Seoms to me that to say that you do not have Jurisdictien
would be to deny your adility to fasue a writ in aid of the
appellate jurisdiotion whioch you olearly would have undar .he
appeal.

ur. Justice Prankfurter. But until tnere is an appeal
Jou have not got any.

ihe Attorney General . 1 cannot cancede that.

The Chief Justise. In the Siebold case the Oourt took
Jurisdisticn on the ground that Oangress had not allowsd an
appeal, but nevertheless had not prohibited the exercise of
the writ in aid of jurisdiction.

lhe Attorney Oencral. That is of course trus, Mr. Chief
Justice,

‘lhe Chlsf Juatice. 7The real question we have here 1s
whether or not by having granted only an appeal Lo n.xe Cirouit

Lourk nf sonsala an
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tne t.adltional exercise of the right to iasu: habeas corpus.

‘the Attorney (eneral. ihat ia the precise gueal on.

1 vake it, then, from what the Chlef Justice says, that unloss
the Congresa has forealosed that appeal, 1t ia not inappropriave
for the Supreme Court to grant a writ in aid of thst appeal
unless you can find something in the statute which forecloses
that agtion; and the argument 1s only that (ongress, having
provided methods of appsal, says to the Supreme Court that it
cannot use other writs to expedite ths method.

Mot mush light ia thrown by the statute and the C de.

1 think it ia portinent t quote Seotion 262 of the Code, wnich
ie in 28 U, 8., 0.3T7. And again I say that it is noc deter-
minative of this, but, neverthelosa, I think it throws soms
light upon the guestion. It uﬁ that the Cirouit Courta af
Appeal and the Distrioct Courts shall have power to iaswe all
writs not specifically provided for by atatute.

0f course it is contended that this writ 13 specific, but
1 think thes languags is broad enough to cover the right of the
Supreme Court to issue writs 50:1.&11,7.

It says, if I may finish 1t:

"shall have power to issue all writs not specifically
provided for by stat.te which may be necessary for the
exercise of their respective Jurisdiotions.”

In this case yo.r reapective jurisdiction is the appellate
Jurisdiction over srits of habsas eorpus.

Mr. Justice Prankfurter. Does not that beg the whole
question, namely, that we have appsllate jurisdiction over
writs of habeaa corpus?

The Attorney General. I chink che only way of knowing that

ia from & study of the statutes. It does not sesm to me to




beg the question to suy that the atatute indicates thst othor

writs may bo issued in ald of your jurisdiotion.

Mr. Justioe Fraakfurter. But that atatute was passed
before thars was a Cireuit Cowr ¢ of Appeals Aet, in 1891 snd
then 1925. Therefors we have to oconsider the Ast of 1891 plus
the At of 1925 and the purposes for which thoss statutes wedre
passed. Certainly Congress cculd say, as it 4id say, that
you must first go to the Giroult Qourt of Appeals bafore you
oan go to the Bupress Court of the United 8States; and there-
fore the question really is on the matter of bringing cases
to this Gourt direetly fyom the Distriet Court exsept in the
spesifically enumerated instanees and whether it was impliedly
axsepted S0 as ¢o habsas eorpus.

The Attorney Gsuaral. That ia the questiion.

ir, Justice Frankfurter. In the only case that I know of
sinoe the Aot of 1925 tha Gourt discharged the rule which i
Rad grented for a wris of habeas sorpus. It did not write
any opinicn, amd cns does not know shether it was on Juris-
Aiotiomal grounds or not. But the fast is, if you will be
good emough to look at it when you get She time, that the
Court did first grant leave and then discharged the writ)
and I think there is Tesacn for saying that it did it oa
Jurisdictional grounds.

Xr. Justice Jaskaon. If there is no ausherity ose way
or the other on this -‘tnr,. and Lf 1¢ 1s an open gquestiom,

then I suppose it 1s a question whether, in dealing wish 1%,

wa ahoula~wmmy. '
: : “this to scme other cours and endure a period
of dslay, or ge ahead and deslde 1t. You ses no yeason as

representing the Government to suggest delay, do yonut
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The Attornsy Oensral. I see no reason. MNoreover, there

'is a very prastical reason which defense counsel has urged and

will urge, that even if an appeal be granted it might not act
as & stay, and the case would very quiekly besome moot.
I would like to argue the matter a littls further to meet

: ir. Justice FPreakfurter's suggeaticns, whish of sourse are

po’_n; vigerous and fundamental.
May I finlah the reading of this seetion of she Codet

: -(M)l

“all writs net apeoirically provided for by atatute
which may u nesossary for the exereise of thelr respee-
Sive jurisdissions amd agresadle to the usages and prinei-
ples of law,.”

Hhat is a vory wide phrase, leaking, it ssems %0 me, te

. Ahe aid of the aid ef She Oourt by the use of any writs shich

¥

¢
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san help igs jurisdietion.
After all, I thimk it is important to remember that the

" appedlate juriadietiea is granted by the Constitutics, and I

sake 4t that the Comstisutien grants to she Supreme Court such
a Wread appellate jurisdiction that the jurisdistion ean be
alded in sny way whieh the Cours dsems appropriate in the
shsenso of sl ap language in the statute saying that the

" gagwese Gowrt shall net aid 1ts appellate Jurisdlstion by this

methed. I 4o think the eirsumstanses of the sass are important,
. bpsause ebwieusly that 1is a matter of disoretion which sertain-

.3y eMuld cnly be exsreised in the moat exceptional cases.
Mr. Justise Praakfurter. This jurisdiotion exists in

ﬁi case snd 4t exists in othar cases, and it may be sald

and eorrestly said that eriminal judgments should be quickly
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‘disposed of, and therefere herye 18 growsd for arguing as to
svery oriminal sase Wab instesd of going fyom the Distriet
Cours to the Cireuis Cewrt ef Appeals yeu san seme o this

' Gourt by way of habeas serpus. Pus unless there is specifie
provisiea ll- Io statute t. ihe axtent of stating explicitiy

j:;-hn types of csases my some direetly fyem the Distriet Court

!‘ % the Suprems Ceurt, ﬁh Court night be doluged with eages.

The AtSermey Genorel . In answer to the suggestion that

f the Court might be dhinged with ether eases, 1f you have

‘u-mtu- JOU BAT pefuse %o ¢xeyoise it merely because there

_muom Ql;l-l-.ﬁulhomnmmuuoot

;uuvosmﬁmuwv. It seems %o me that a atudy of

' the sases shows, ulﬁng I agres, as Mr. Justise Prankfurter

Epnm ould, Wiat the statude n\i et in uuuu_o at the time

iwmmmm.mumﬁnhn.m Supreme

- Cours did at WMat Sime where 20 appeal existed use this writ

| to Belp $83 appeliste Jurtedistisn; end the faek that an appesl

2'“ later previded 4003 28t sem 10 M 0 necsssarily bar it
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 Jurisdietion whish had Ren Desa previded by the statute it-

i s0lf,
Nr. Justise Jacksen. Weuld thers de objestion on your
pert %o filimg an sdditiemal pless of peper whish would obviate
’m Mertendyr | T
?. mn&'by General. I 40 met ses how I eould urge any
Qljcqtl-. If ecumsel wishes 0 fils any papers, let him do
s0. .
The Ghief Justise. !o\t‘-q take that under advisement
Af you wish., If yeu want to say more on the jurisdictional
peint er file full" briefa, that may be done, and you can

e e et = Sy S

P M IO TP =p T Py




SRy
R s A T

aq Tt

¥ avtig £1o
3

now proceed Lo argue the case after you have completed what
ever you wish o say an the aubjset of jurisdiction, and if
counsel wish to make an application for cortiorari 1 suppose
that is open.

Colonel Royall. as I stated to the Court in my opening
remarks, that is what we wanted to do. Time was the only
thing that prevented 1t} and we ware going to ask psrmiasaion
to do that, for this question soemed to be a sericus onhe.

I would like to say one additional uhing about the appeal.
I recognize that the question is exaatly as the Chief Justice
and Mr. Justice Frenkfurter have stated it to be, with one
sdditional sonsideration. he practioal facts which I out-
1ined have some legal significance. A man is entitled to an
appesl. 1 think this thought was suggested to me lergely dY
what ir. Justice Jackson said. He i entitlsd to an appesl.
He is entitled to an appeal that has sole prospect of being
of practical value. 1f this wers the only method of aeting,

1 think the Supreme Court could do 80,




uay it please the (ourt, on the principsl argument 1tself

there are two questions presented to the Court which sre
capable of various divisions and refinaemanta, but in essenod
they are whethar the petitioners have & right to enter the
oivil courts because of the fact that most or all of them are
aliens; and sscond, if they do have the right to enter the
olvil oourts, have they eatablished by their allegations & easeé
of unlawful detention and restraint?

8ix of tho seven petitionsrs are admitsedly oltizens of
Germany. One of those six was originslly s oitisen, but by
reason of the previsiens of our statutes has last his sisizen-
ship, he being s naturalised citizen and having failed to
comply with some of the roquisites necessary to keep alive his
eitisenship, so to speak.

The l,vonth member oontends thst he is a citizen; the
m-ooutl.m;: contends otherwisa.

All these persons lived 1n the United States for a con-
siderable periocd of time. All of them returmed to Germany at
varying periocds. All seven of them landed on the American
coast from a Oerman submarins. All seven of them had attended
seme oourse of imsgruction in Jermany.

Mr. Jussice Black. Does Shat inslude the oitisen?

Colonsl Royall. That includes th’ citizen.

¥r. Jussice Black. That 1s admisted?

Colonel Roysll. That s ednitted. Ve are sdmitting enly
facts that the statemsnts of the parties themselves definitely

and specifically cover.
The group of seven was divided into two subgreups. Part

ormuumaumnnu.mmotcu-umm.




The groups drought ashore eertain explosives. As we ses

the fasts, there was no definite plan as $o0 how and when those
explosives weuld be used. They have not been used, no dsuage
has bdeen done, and 20 persen injured.

In coansetion with the faets whieh I have stated, I call
the attention of the Court %o a stipulation which was either
filed this morning, within the past half ';vr thres-gquarters of
an hour, ar will Ve filed--I now understand it has been filed--
whieh provides thas in lieu of the nesessity of testimony or
voforence 0 a master, the evidencs given befors the nllojod
military sommission mey bde oonsidered by this Cours and has
bsen filed with the Cours. Together with that there has deen
filed a request that that testimony, for military reasons, be
impounded.

The Chlef Justise. The Court has already sonsidered that
motion. '

Colonel Royall. The Ceurt has acted on that? I was not
certain.

The stipulation serves the purpose of summariszing soms of
thoss faoss cevered by & voluminous sSenographic report and
inoludes faots as to which there is no sonsroversy either way.

It is the sontention of the petitioners that sach of these
alleged aots, eor orsiml acts, of the petitionera is covered
by oivil statute~-that is, a oriminal statute~--in the eivil
sourts and shat the sourts are open and these petitionsrs tried
in the regulay manner.

The Chief Justice. Before you go to that, may I ask you,
Is the point invelved between a oltisen and e nonoitisen merely

whether a nonsitisen does not havo aceess to the courts and a
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oitizen may?

Colonel Koysll. I think that 1s the only significance of
that faot in this particular hearing. It happens that the faote
relating to citisenship of the petitioner Hsupt are so closely
tied up with his guilt or inmoosnce that it may be materisl
elsewhare; but as far as this hearing 1s concerned, that is the
only importsnse of whother or not he is @ sitizen.

r. Justice Frankfurter. I have not resd sny of the papers,
Colonel Roynl.lr Does it appear from the papers whether or net
the nonaliens were members of the militery establishment of a
foreign wvér?

Colonel Reyall. It appsars with some equivocation. I may
hasitets to anawer sonms of these questiones, bscause Colonel
Dowell end myself, partioularly, are under rather atrict orders
as to secrecy, and we do not want %o violate those orderss far
that reason there may be some discussion here that we probably
cannot go into.

¥r. Justios Frankfurter. 'l'hnt is why I restricted my
question to the papers. It was with reference to the question
by the Chief Justice whether there was any differense betwesa
the oitizens and the nonoitizens.

Colonel Royall. Yes.

¥r. Justice Frankfurter. I was wondering whether military
allegianse to s foreign power or enemy power did not raise any
questicn as to the loss of oitizenship as it pertained so the
citiszens.

Colonel Royall. Thers appear in the stipulation filed here

certain fasts that might tend to show that they were membders of

the foreign military power; there are other facta which we con-
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tend point othsrwise in the case of certain of the pesiticners.

The Chief Justice. Doss it appear from the papers defers
us or froa anything whish you can speak of whether either of
the slleged oltisens ever $6ok service im the Jerman Army?

Celonel Royall. Yes, 1% dees.

The Chief Justise. And whetder or net they Seck the
wsmal sath of allegianse to Gexmany s» the German Reioh?

Celsnsl Reyall. It does ne$ speocifiocally appear fa the
stipulaticn that any eof them ook the esth of allegianse %
the Jerman Releh.

Mr. Justies Prankfurter. De yeu represems bdeth the
eitizens and the aliens?

Celenel Rsyull. Yes, we wepreseat the ons eitisen--
whe 3, as we sontend, s8ill a eitisenc-and the other six.

r. Jt‘_uuu FPraakfurter. Os, a5 far a3 yeu are osnesyned,
81l these seven pesiticners are ia the same legal situatieaf

Gelonel Rayall. There may peasibly be a differense in
the rPight %0 enter Shis Ceurt detween the alisms and the
citizen.

Mr. Justise Prankfurter. But leavimg Shat aside?

Colonel m. That asids, there 1s ne differense. Ve
think the aliens have a right te enter this W- In falwness,
I mst say that theve night senseivadly de a differenss.

Mr. Jussies Byrnes. As te Hxupt, wvho slleges he is &
eitisen, what was the subjeet of the eomtrest yeu stipulated
hs emntersd inte with the sadetage sehecl? Is that ense af the
things you sannet tellt

Gelonel Royall. I ds not think, sir, that we aheuld ge
inte dstalil on thas.




kr. Justise Byruss. VWeuld 18 disslese mhether or not he
had Saken an sath of allegianse in that ssatract or had mads
aay elainm?

Celenel Reyull. Ee¢ otated that he 444 met, and there fa
ae dipect evidenss e deny 8.

4 sr. Justice Byrmes. Ns was given s unifers upen entering
the sehosl? That 1s in the stipulasient
' Colonel Reyall. Yes, siv.
The Chief Justics. I am Bmet Quite surs whother I under-
X steod you. I thought you said yeu did net ehallenge Esups's
g eitizenship--that is, that She Gevernmsat 414 net ehalleage
Esuptts sitisenchiy.
Golonsl Reyall. The Gevermmeat csatends $lat Haupt is net
a oftisen) wo contand that ke 1s. As te the other eix,
‘ adaittedly they sye met eitisens.
% The Chief Justies. I suppese that in this prosesding the
'; burden vill develve upen yeu te establish i, if 1% makes o
dirferenset
Oolensl Royall. The bwden weuld be en us Se establish
183 dus 1s having been stipulated that Maupt was & ofltizen of
H the Untted States 1n 19k1, there may De some question of tha
] sarrying the burdes %0 the peint whare the prosecusion mush
show otherwise.
Kr. Justies Black. Do I waderstand you te couseds Ehat
She pewer %o 37y & eitisen befere a uilitery commisaion and ¥
B power %0 try aliens befere & miliftary commissicn is identicsl?
‘ Celsntel Reyall. I &0 think there ie s differense there
i alse, and I chould eorrech my previcus statement. I Shink thas
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in the case of citicena it 18 perhaps a 1ittle claarer that
they cannot be triad by military commissions. That ls correct,
asir.

1 thenk Juatice Black for oalling that to my attention.
e shall cover that later.

Mp. Justice Jackson. As I understand 1%, you say that
they landed from a submarine operated by the German Government?

Colonel Royall. Right, sir.

Mr. Justice Black. They were brought hers by the Uerman
Government and were landed on our shores?

Colonel Royall. That is correct, sir.

Mr. Justice Jauckson. They constituted, I suppose, an
invading foroce?

Colonel Royall. No, sir.

Mr. Justice Jackson. Ay not? If you osocncede that much,
why did they not constitute an invading forcs that had no
rights whatever exoept, of course, under the laws of wart

Colonel Royall. Certain of the defendants, with varying
dogro.u'or corroboration, stated that they were using this as
merely o means of escaping from Jermany and reaching America
and that they had no intention or purpose to commit any aots
of sabotage or violencs.

Mr. Justiocs Jackson. Would your argument be based on the
fact that thoeir application depsnds on our believing that or
acoepting that as & fact?

Colenel Royall. I do not know that it would, eoir,
because that involves, in turn, the question of wherse the

burden is, and I do not know where the burden 1s. In other

words, the faot is edmitted that these men came from subzarines
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It is not admittsd that they wore members of the Uerman milicery E
force.

Mr. Justice Frankfurter. Will it be, or 1s it, your
argument that the kind of iasue that was discussed in the
exchange of colloquy between you and Nr. Justice Jesckson 1o
an issue that must be trisd before a civil and not s military
tribunal?

Colonel Royall. I think that would be our contention;
and we think that regardless of whether they came to this
country as sn invading forcs, if they sould be designated as
an inveding force, I_hoy are still entitled under our atatute
to be tried by a oivil court and are further sntitled to show
that the order appolnting the military coamission is fatally
defective because it violates express statutes.

' 1 sm running ahead of my story scmeshat, but this is to
indicate whit we shall sontend.

Mr. Justiee Reed. Wou;d it be falr to say from your
argusent that we must detormine here s question of status but
that & 18 Dot necessary for us to determine hers a question
of guilt or imnooence?

Colonel Royall. Yes, elr. I think that s exactly the
distinotion, 1f you have to determine the quesation of faot.

Mr. Justice Resd. Do we have to determine the Gquestion
of guilt or imnocence?

Colonel Roysll. No, eir, I do not think you do.

¥r. Justice Reed. Then, we may have other facts which
relate solely to whether we should or should not issue the
order of habeas corpus?

Colonel Royall. Yes,
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Mr. Justice Heed. That weuld depend upon their relation
to the military foree} is that your sententicat

Colonel Royall. No, sir, not their relatisa te the
military forcej} I do mot think thet 19 determinative of the
question.

Mr. Justice Reed. 1Is 1% & Questien of theiy status as
enemies or citisens of Cermany, or sitizsns of the United
States, or engaged in military enterprisest What is the
atatus we must determine herve?

Colonel Royall. If the Ceurt assepts ouwr view in i%s
entirety, n;nu. is ne question of fuset or ne question of
status presented. We eomtend that regardless of the faets,
regardless of wvhether they were sitisens, and regardless of
their method of sntering this seuntry, they are still entitled
te be tried by a eivil esurt.

Mr. Justise Reed. Assums that they were seldiers of the
German Relch.

Colonel Roysll. It weuld still De sur sontention that
they would be enSitled %0 be Sried by e oivil sourt; and
further, that 1f they were not entisled te be Sried by s oivil
court, this particular military sommission s improperly
constituted.

Mp. Justiss Reed. Tha$ 1 s different question.

Mr. Justice Prankfurter. Would 1% be agreesdle to your
presentstion, Colonel Royall, if you stated withou$ argument
the propositions which you will subais te the judgment of
this Court?

Colonel Royall. I should be Qelighted to deo so. If I

may be permitted, I should like %0 answep Justice Reed's




question a little further.

I said our position, if taken in 1ts entirety, makes the
question of atatus, makes the question of the method of onter-
ing the sountry, entirely of no aonsaguence. However, in
frankness we must concede that 1t s possible, if the Cours
does not scceps our view in ite entiresy, that on the question
of the right te be tried dY she oivil cocurts there would be
various stages where the line aouid be drawn, depending upen
the exaot status of the people and the exsol method of endry.
That would not, however, arise in any event on ocur other con-
tenticn shat 1 mentioned, that the Commission 1tself was mot
preperly constituted.

In answer to Justice Frankfurter--

Mr. Justice Reed. Defore you lesve that, assume that this
1s & duly constituted military eommiusson for the determining
of the status of the parties bafere it. Who has the determina-
tion of that statua? This Cours or the Nilitary Commissiont

Colonel Royall. It is ocur sontention that, so far as the
jurisdiosionsl queation 18 consernsd-~

The Chief Justise. If the President is Oommander-in-Chief.
Include that.

Colonel Royull. Yes, sir) fnoluding that. %o say thas,
so far as it is s Jur!.sdl.otl.omll faot, it must de deserminsd
by this Court. That ml.d embraee both sorts of jurisdiotional
facts: first, whether the President has suthority-~

Ny. Justice Reed. We are not diseussing thas.

Colonsl Roysll. I think 1% $s tied in with thas, air.

I think this is Sruot that perhaps the word "jurisdiction” is
not the appropriste term to use for the President's power, but
that etatus might be materisl ob the power of the President te .
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act, and 1t might aleo be material upon the rixht of the men to
be tried In a oivil court.

The Chiasf Justioce. Under the Constitution, the President,
either with or without the authority of Congress, may declarse
martisl law and enforoe martial law?

Colonel Royall. Yes, siv,

The Chief Justice. I am not yet saying what was necessary
in suthorising him $o do that, but if he does it under the
authority of the Constitution and the laws of the United States,
then no oivil Srial can Sake place. Are we agreed on that?

Colonel Roysll. Yes, sir. If he lms preperly and con-
stitutionally declared martial law, some form of military court
would try it. ' '

The Chief Justice. I am not sure whether you rely on ths
Aot of Congress or merely she Procdlamstion end Order of the
President, dut our first question is whether a situation hsre
exists authoriging martial law. If so, the eivil courts are
ous of 1t. I suppese we san agree on that?

Colonel Roysll. V¥Well, sir, that may de true with thia
qualifiocation: Af shere were in faot the senditions nesessary
for martial law and Dy reason ef thaa the President had declared
mrtial lav.

The Chief Justise. Well, he did not use those words, bdut
his Proclamation, as I recall 1%, did refer to this as an
invasion, 414 it no%, or used the word "invesien®; end the
Constitution 1tself provides that in the event of insurrection
or invasion, martial law may apply.

Colonel Roysll. His exact language was as follows:




"thersas, the safety of the United Statess demands

that all enemies she have entered upen the torritory

of the United BStates as part of an invasicn or predatory

incursion, or who have antered in ovder to commit

sabotage, espionage or other hostile or warlike acte,
should be promptly tried in -uord.nn.oo with the Law of
war."

Thé Chisf Justice. That is martial law?

Colonel Royall. No, sir, I do mot thimk it is. Nartisl
law ordinarily %s a Serriterial matter and not a matter
dependent upon the sharsater or conduct of the individual.

The Chief Justice. In the usual case, it is mertial law
throughout an areas. The quession here is whethor the President
may under his powers as Commander-in-Chief, and under the cir-
cumstanaes and the danger $o the sountry in time of war,
enforce martial law with respect to particular claases of
individuslas.

Colonel Roysll. Well, sir, Shat is not our idea of
martial law. There may be authority as indicatsd by the
Chief Justice, dut, as we understand it, martial lav is a
territorial matter. There are other sircumstances, which are

2ot under martial law, wvhich san suthorize the denial of civil

' rights. 7e say Shat the President has not sought to declars

any typo of martial law. We further say that he has neither
statutory nor constitutional suthority for doing what he did
do by this Prooclamation.

Mr. Juatice Frankfurter. I am not now sensidering whether
or not it was velid, but the purport of this Proclamation of

the 2nd of July is the sstablishment of & particular progsdure
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with refsrence to partisular offenses. Is that a falr statement?

Colonel Royall. Yes, sir, it is fair. If 1t 4is not more
restrioted, it may be particuler offenders.

Nr. Justice Prankfurter. Well, offenders mast bave som~-
sitted offenses.

Colonel Royall. What I mean bY thpt 48 that the
Proclamation was issued the sme day as was the Order appeinting
the Comuission, and the Order sppointing the Commissien relates
to eights individuals.

Nr. Justioce Prankfurter. But the undevlying Preclamatiem
1s bread?

Colonel Royell. The language is. .

Rr. Justise Prankfurter. That establishes pressdure.

80, I take uumlu'ih.nt. assuming that 1% 1s fully in the
ensrcise of the President's power as Commander-in-Chief, ke
sould then designate a military tridbunal te $¥y other offenders
in ths milisary serriteryt

Colonel Royall. That weuld follew from the Preslamasien.

Mr. Justise Jacksen. Befere we get to tno'nuua of
the particular asts of the President, do we not have o deal i
with the rights of your partisular pesplet I suppese yeu bave
the burden of showing that thess peeple are 1llegally detained?

Colenel Royall. Thag is serreet.

Mr. Justiece Jaskscn. That 1s what it really ameunts te.
You admit that they landed from & hestile submarine invading ?
our territerisl waters? The submarine was invediag our
serrisaorial waters?

Celonel Royall. Yes, sir.

My. Justice Jaskeon. I suppese thas if anyone had seen
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thes landing, he would have had a right to shoot them, It
would not have been murder; it would have been justifiable.
What I want to kaow, if that 3s true, and if there was that
right to do thas, 1s, At what point and by what act did your
men ceass to be in that atatus and acquire the right to be
tried by a sivil ccurt, even shough ths Oovernment might have
prosseded sivilly?

Colonel Royall. Your questions are exbracing terrisory
that I have not coversd in a long time in the practice of lavw,
bat may I respsctfully suggest this: that the test by whioh a
person landing on the shore sould properly be shot or appre-
hended is not the test of whether or not he was ecmmisting a
orime.

Mr. Justice Jaskson. Such persons might be subject to
prosssution in the eriminal courts but also be subjeot to being
roponod :by such forss as nessssary. Oould that not be true?

Colonsl Royall. That could be dased en reascnable appre-
hension of the peracns.

Nr. Justioce Jaskson. Is I.f your contention that bacause
they were not apprehended in ths act of landing, the right of
dealing with them in that manner is loss?

Colonel Royall. Yes. I think that if there was a right
to repel them er sheot. them or use any methsd of violence upon
them becauss thsy were apparently mnding our sountry, after
shat appearance disappesred snd they got into the ordinary
commerce of human beings in the country, you could not shoot
tham. .

Mr. Justice Jaskson:. That is 1liks the case of & oriminal

vhom you might sheot at in order to stop the sommiesion of s
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oll orime; but when hs has committed 1%, he hag o right so Srialt

Colonel Royall, Tha¢ g correst, That is my point;
¢xoept that I do not asonsede the orime; X an scnoeding only
the sppearance of erims. )

The Chief Justiee. The questicn heve 1s what he 1
sharged with,

Colonel Royall. Well, sir, that brings up srother Qques-
tion.

Mr. Justice Frankfurser. 3 think 1% really would help
If you la1d 1¢ down 1n the way 1n whLeh your tremd of thought

3] will travel,

.u Colonel Roysll. I shall do so as seon ss I oan.

;3 The Chief Justies. I will Join in thas,

| Golonel Royall. I de mot mean $0 read the brief to the
Court, but sinse soms of She mesbers Rave not had an oppor-
tunity to read 1t, we state on pege 12 the fellewing:

13 "The petitioners submit to the Court the following
N five propositions, to wigi

"First, the petisioners, ineluding the aliens,

Eoalles s

sre antitled to maintain fhig present prooeeding.

s pes s e

"3econd, the President's Proolamation, whioh
assumes te deny the right of she betisioners so

maintain this proceeding, is unconstitusional and

invalid.

TR )

"third, the Preaident's Order, whioh sssumes to
appoint the alleged Nilitary Commission, is

unconstitusionsal and invalid,

Ty
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"Gourth, tha Preaident's Order, relating to the
alleged Hilitary Commission, is contrary to statute
and, therefore, 1llsgal and invalid.

"’ifth, the pstitioners are sntitled to be
tried by the civil courts for any offenaes which

they may have committed.”

Mr. Justice Black. You have in your brief a breakdown
a8 to the constitutionality of the charges and their validity?
Colonel Royall. Yes. MNay I enswer that in this way,

Hr. Justioce Blaokt

e do not follow these five prepositions throughout our
brief in the order of 1, 2, 3, i, and 53 we deal with the
substance of these propositions under nine headings which
are entared in the index, and we deal in the third division
of our briesf with the question of the jurisdiction of s mili-
tary comaiasion ovar the offenses charged, whioch fmoluded both
statutory and constitutional oconsideraticns.

Under the fourth division of our brief we deal with juris-
diotion over ths person. That involves both statutory and
constitutional sonsiderations.

The fifth subdivision of our drief deals with the
invalidity of the Proclamation. That deals with bo-th the
constitutional and atatutory provisions.

The sixth division called attention to the portions of the
Order which conflicted with the statutes. That involves no
constitutional questions byt merely Qquestions of statute.

The same is true of the seventh and eighth divisions.

They involve merely statutes and com=mon law but do not involve

the Constitution.
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That 1a the only way in which I can answer your Guestion.
it 1s not very clear that way, but that 1a the wey it haopena
to be presanted.

I want to follow in the argument whatever oourse the
Court prefers. I de not mind doing so by answaring inquiries.
I have here s discussion of this matter in somewhat the order
au;uned in the brief, and if I may be peraitted to do 8o, I
should like to start on that, unless the Court profers sSome
other procedure.

On the question of Haupt's citizenship, which I shall not
mention in any great detall, we aset out the facts on pages 12
to 15 of our brief, and those facts are sat out in more detail
in the stipulaticn which has been filed with the Court.

Our contention is that Haupt having been & cltisen and not
having :I.oq_t bis citizenahip in any of the ways prescribed by
statute, whioh is B U. 8. Code 801 and 802, he remains a oiti-
sen of the United States.

On the Qquestion of whether sn alien 1s entitled to enter
our civil courss for any purpose, leaving out of consideration
for the time deing the President's Proclamation--that ias,
shether an alien snemy is ontiftled--we state as our position
that there is no decision, so far as we know, which denies an
enemy alien the right to enter the courts in the sbsence of &
proclamation. We shall deal with the proclamation later; we
Rave cited authorities, we think, supporting that.

There 13 a line of authorities, one of which we olte and
one of which the prosecusion cites, and from which we draw
opposite conclusions, that holds that an slien enemy can enter
the court to determine shether he has besen properly interned

as an alien enewy. In other words, the jurisdiotional facts,
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50 to spesk, and the ultimase faos are the sams. That

necessarily presenta a confusing situstion, dbut the Cours

in both those cases dlsmissed the petision en the ground thas
the petitionsr had failed te mke out his sase and nos on ths
ground that hs did not have s Pight to institute his action.

Therofore, we think Shas She deefsion sited by theme-

1 think they cite 1t ad abous pege 19 of their drief--and the
decision which we eite in our brief beth lead te the esencluaien
that where our sowrts have assed, they have permitted an alien
enemy %o sue.

It seens incenseivadle §¢ us that, wnder any systea of
demooratic government, any person in America should be totally
deprived of his right to protess his 14berty. It would seem
to us that it would require a rathey OXpress statute or express
decision of the Court to reach that resuls.

I know from she drief of the respondent that he relies
largely on English cases. We have not hsd an opporsunity to
oxamins carefully into those 68308, but we have learned that
ingland has a series of statutes whish cover the situation arnd
which we have referred to in pars in cur brief.

The Chief Justise. Are those English cases hadeas corpus
casos?

Colonel Royall. I am not sersain about the English cases.

The Attorney Gensrsl. Soms of them are.

Colonel Royall. Some of them are. It is impossible %o
tell from the citation what the exast facts ave. They are
cited by the prosecution. We have not had the opporsunity,
having just received their brief this morning, to read it.

I have to Judge by what is stated in the brief,

_ . — L e e ey
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i"he first two cases are tho'mrlcm cases, which are the
ones I have summarised before, an application by an alien enemy
to get out of internsent.

Another distinguishing fsature, sside from the possidble
and probable statutory basis for these REnglish deoisions, is
the fast, of course, that fngland does not have a written
oonstitution, and there is consideradle difference in she desail
of what the rights are to enter aivil oourts. It will be neted
in those that they refer to habeas corpus as a prerogasive
right for subjeocts. I do not know what the sigaifieanse eof
that term is or how it differs from our econssitutionsl right
to the wris of habeas corpus, but I believe there is s differ-~
enaoe and that the constisutional right 1is more sxplieit and
complete.

The Chief Justice. If these men had been indieted in %he
ususl course in the olvil ocourts as distinguished from military
sribunals, they would have made a defense in thsse courtst

Colonel Royall. Yes, eir.

The Chief Justisce. Weuld their right te make a defense
sxtend to the right o appeal to the appellaste jurisdicsion eof
those sourts for habeas cerpus in ordsr to make their defense
offective?

Colenel Royall. I shink, sir, in the absanoe of some
statute or valld moh-uon-nnd we do not think this i
valid--thsy would have that right. I think an alien snexy has
& Fight to enter the courts in ovder ts pretset his libersy.

lir. Justice Frankfurter. Thers might bde .j differensce.
I the Ooveramens ohose the oivil rowke, then presumably is

shose the shole route; and therefaore, if the Govermment ochoge

e R e P A ST S TR T T
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to indics ensmy aliens in the oivil courts, it would be
, strange indeed te argus that after a conviesion they could
\ni appeal, on the sheory sthat they eould not enter tho higher
somrt. IS makes s difference there.

Celonel Reyall. I can ses how there aight poesidly de o
differenss. There are no ssses in either drief, I think,
vhieh present that situation. The sases I cited a momens
8ge 4o DOt present aat situstion. They are vhere the entrames
inte the seurt was %o shallengs an sdministreative determinatioca
that they were alien enemies and had $0 be interned.

r. Juetisce mtﬂmtﬂ. BuS they were the priwe mevers,
were they met? They inmitiated the prossedingst

Colsmel Reyall. They initiated the proseedings; thas
is righs.
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Nr. Justice Jeckson. Osn you, even f0r legal purposes,

classify ali the enemy aliens in one bdasket and determins thely
rights in that wvay? CGan there mot be & difference detween aa
eneny alisn vho yesided here in peacetime and who ves caught

hore in war, ¥ho has given no ovidenge of hostility to tke

country--there are cases of th;unndl of them--and the situs-
& tion that your olients are 1a? It seems to me there is quite
I & differvense in the elassifieation of alien ensmies.

Colooel Royaii. I think thet distinstion might de drewn,
; but ve do not think 1t is proper. Ve think that aif alien
enemies, no natter what their status, are eastitied o enter the
courts to protect their 1iberty, unless there is a statute or
» & valid prociamation to the oentrary.
f.f Mr. Justice Jackson. Would your sontention go so far ss
¥ to contend that if s yegiment landed and marched into this
country the members of that regiment have the right to resort
to the courts, and that if they vere saptured they oould not be

treated as prisonsrs of var?

# Colonsl Royail. Of course, prisaners of vai might fail
into & different olsssification.

’.' Nr. Justice Jaoksen. If they had uniforms oa., If they
% had their uniforms off, they are, nevertheless, under the ver
pover to be dealt with, are they not?

]-:,j Colonsl Royaii. I do not think so. Prisoners of var have

a special classificaticn, and if they lose some rights they

ailso gain some mich more vatusbie rights in prectice, becsuss

R T

they are eatitled to be treated as prisoners of var.

Nr. Justice Byrnes. Your contention 1s that if the

- gty

Puehrer and seven genersls of the Army of the Reioh should 1and
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# from a submarins on the benks of the Potomac, having discarded
their uniforms, they are entitled to every right you have
discussed in the application for a writ of habeas corpus and
to require an indictment by a grand jury under the Oonatitu-
tion?

Colonel Royall. Ny argumsnt vould have to carry that
fact, and does. '

Mr. Justice Jaokson. I supposed that & uniform vas a
zsans of identifying the armed forces. I think m: the
acnventicns that this oscuntry bhas eatered with others, a man
loses rights by taking off his uniform, rathsr than gains
then, and I supposed that it was for that purpose thet we had
the leéond international convention at The Hague about the
rights of men in uniforn.

Colonel Royali. He does not lose any procedural rights.
Ho loses some substantive rights.

Nr. Justice Jackson. Well, it is always hard for ms to
tell vhat the difference is whon they ilsad to ths same thing.

Colonel Royall. No, air; I think there is & very great
difference in thess particular airoumstances. What he does
lose is a right to be treated as s prisoner of wvar. A prisoner
of var has a right to receive his pay, to muﬁ the ssae pay,

- and to be treated approximately as a saldier of our nation is

treated, vith the restriction that ho is detained. That i,

in genersl, the faot. If he takes his uniform off he loses :
z that privilege. '

¥ Nr. Justice Freakfurter. He forfeits his standing as

. an honoreble beliigerent.

Colonel Roysll. But that does not indicate that he lones '
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his standing as a party in the courts.

Nr. Justice Jaskson. Well, if he ever got into & poaition
to have such a standing, but vhen does an invadsr got into &
position to have sush & standing?! That 1s vhat I ocannot follow,.

_Colanel Royall. It is not & questicon of getting in there.
I say when he is in this country, in this territory--

Nr. Justice Jacksan. Just because he 1s in the territory?

Oolonel Royall. Becsuse he 13 in here, yes, sir; because
he is & person in Amsrica. Then, in the absence of some
dsfinite rile to m‘ contrary, hs is eatitied to enter the
odvil gourts. That is ths pesition we taks.

Np. Justice Beed. Does that mean that every spy 1is
entitied to Do hsard by the oivii courts?

Colcne} Royaili. No, that vould not mean that every spy
is entitied to De heArd by the civil courts, bdecause there is
& specific statute vhich dsals with &ples.

Nr. Justice Reed. But you are charged with spying, are
you not?

Colonel Royail. We 4o not think ao.

My. Justice Reed. What about the specificatsions?

Colanel Royalil. We do not think they oharge spying.

Nr. Justice Frankfurter. 1n your ansver to Mr. Justice
Reed's gquestion, your reiisnce is on the statute rather than
on eny constitutionsl iimitation?

Coionsl Royail. Yes, sir, in that particular instanse.
Vhere there 1s a statute as specifio as that statute is on
spying, and as vell established, than I think that under the
sircumstanses of that parsisular statute there is no question
of its constitutianality. There are & lot of oircumstanses




that enter into that, I 6&a go iato those at thss poias, 1if
you desire.

Nr. Justice Freakfurter. Let me see if I understood vhat
Jou said. Referriag to a persam ia hom-miiitary aletdes, A
vhether a oitisen or an altea aSuy--a2 American eitisen, lst
uuy-wtmmumotmm. TOUr ansYer to
Nr, Justice Reed vas that there vas s statute vhich makes Wt
8 military offense?

Colonel Reyail. Yes. .

Nr. Justice Prenkfurter. De I underetand thet to be the
ansver?

Colonel Royail. Thas 1s right. 1% makes it & Rilitayy
offenss, triadie by a military commission.

Nr. Justice Prenkfurter. Regardiess of the question that
vas reised by the Chief Justice as te martist Law? Ax American
¢itisen caught spying ia the city of Vashington, for exampis,
Sodording to your viev, is subject to a Rilttary triat?

Colonel Royaii. The statute so ;ys.

Hr. Justice Prankfurter. 1Is that statute niu’

Colcnet lmll. I think tkat statuts 1s valid. Ve ocuid
not srgue otherwise. But the statute has an essential element
that 1s lacking in this oase, and T 40 not think that s statute
or a proslamaticn providimg for the trial of these men 1s
valid,

The Chisf Justics., ‘That is, the statute 1s qualified by
providing that it be nsar a fortified place or other military
establishumant?

Colonel Royall, That is right.

Nr. Justice Prankfurter. What Jou are saying is that that
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vhich Congress can take out of the oonatituticnal provisians
by statute, the President as Commandor-in-Chief cannot take
out of oivil statuts by miiitary proolamation?

Oolonsl Royail. That is correct, beoausce the Constitu-
tion gives the right to Congress to do so. Under the Pirst
Artisle, it grants an axoeption from the oivil prosess in the
case of the Aray and Xavy. The exaot language 1is:

“Congress shall have pover to make rules for the
government and regulation of the iand and naval forces.”

That is Article i, Beotion 8. Amendment Pive provides
that:

"Ho person shail bde held to snswer for a capital,
or othervise infamous, orime unliess oo the presentasnt
or indictment of & Grand Jury, except in oases arising

in the land or naval forces ® # o, *

Nr. Justice Frenkfurter. The cass I put to you vas not
that. Perhaps you aisundsrstood me. I was not thinking of a
wender of the armed forces eagaged in spying) I vas thinking
of a oiviiian engaged in apying.

Colonel Royall. Ve think that "land and navai forees"
gosa a little further than members of thoss forses.

Nr. Justice Prenkfurter. “Land and naval forces” means
aaybody.in the land and naval forces. '

Oolaael Royalli. No, air.

Ny, Justice Prénkfurter. Would you mind draving the
1ine?

Colonel Royall. Yes, sir. It meads sayone who affects

iand and naval forces in the aotual thester or zone of comdat




oparations.

Ar., Justice Frankfurter. ¥oore did you get that trom?

Colonei Koyall. From cosmon law and aotablishsd decislions

dreving that distinction.

Kr. Justice Frankfurter. And vhero do I find vhat isa
thoater of operetions?

Golonel Royall. Well, in this particular case ve think
you find it rether specifically undor the stipulations, because
the stipulations ahov, as ve interpret thom, that originally
the Zastern Seaboard vas designated as a theater of operations
by the United States Aray, and then, an the 18th day of March,
1942, they trensferred it fram a theater of operations to the
interior olassification, and that that vas the condition at the
time of this landing.

My. Justioce Frankfurter. Cannot the snsmy determine vhat
the thsster of operetions is by being the aggressor? If a pare.
chntist shouid come into this building or nsar this building,
vould this not be & theater of operaticns?

Coionel Royail. I vould think it would be, sir.

¥r. Justice Prankfurter. Well, why wvas not this made &
theater of operations by the landing of the U-boats?

Colonel Boyall., Of course, the U-doats 4id not land, dut
you mean the men frow the U-boata?

Mr. Justice Prankfurter. Yes; tho area of the U-doat
landing.

Colonel Royall. They cams unarmed. Thay came with
expliosives, of course--

Mr. Justice Prankfurter. I would 1ike to knov what

*unarmed” 1is.




T Colonel Royali. And they d1d4 not engage in any astual

g cambat operstions.
' Mr. Justice Frankfurter. You mean theye vas nodody there
] militarily resisting?
; :: Golonei Roysii. Thsre was nobody there militarily
3 resisting, and there vers no instrustieas %o or imtentions to
b do anything at that point exsept Wuiry the expiosives, whish
sculd not be more than the preparation to do something. It
oouid not even be an attempt.

Nr. Justice Frenkfurter. Does "theater of operetions”
therefore nsan reciprocal shooting?
i Colonel Royail. Not nesessarily. WMt & theater of
2 operations might be oreated by sn ammed force Lmmediately
| intending to sengage in comdet if nesessary. Bov, that is the
definition that I--

Nr. Justice Prankfurtey. Kow about unilatersl somdas,
as it vere?

Colonel Roysii. I &a not famiiiar wvith that.

Nr. Justiocs Frankfurter. DBuppose parashusists or other
pecple are landed and they do mischisf on their omm, seoretly,

whish is the purpose of surprise. Would that msan comdat?
Does "acubat™ mean that it nust be duail? Does "sombat” mean
an announcessnt that you a&re going to ocarry oa military

operations?
Colonel Roysil. Not necessarily an anmouncement. I think

your question there 1s almost on the iine.
Mr. Justice Prenkfurter. Safely ca your linst
Coicuel Hoyalli. Well, sir, I oould not even cay thats,

GRS A )

But I think that is aimocst on the iine.



Mr. Justice Frankfurter. ¥hat I meant was, Are your

facts different from the faocts that you and I have besn taiking

1 meant to deal with your faots.
They are different in this respect. The

about?

Oolonel Royell.
stipulatiocn shovs that thesze men cane ashore Wwith ¢

and bduried them and left and were apprehendsd at varying

periods--some of theam in & woek or 80.
They did not go to any agsnoy and

xplosives

Mp. Justice Jackson.
say, "Ve got avay fromthe Germans. Thank God ve are fres, and
we wiil tell you vhere we buried them. "

Colonel Royaii. HNo, sir. If they had dcne that, there
vould not have been this Litigation.

Mr. Justice Jacksca., Not having dons that, are we to
assume that their intentions were innocent, vhan they came
ashore with a 1ot of explosives?

Oolcnel Noyalli. 1 vas not taiking at this partisular
stage sbout their intenticns. I vas talking about the physical

faots to vhioh I understood Mr. Justioce Prankfurter’s questicns
were uuouﬁ.

Mr. Justice Prankfurter. Would you say there would be &
differense or that the case vould be different if, instead of
vurying explosives, they had landed under cover of 4arkness
in an out-of-the-way place and had buried tanks or planes for
future use? VWould there be any difference?

Colonel Royali. There might de a degree of difference
there, but it certainly wouid de very simiier, I thimk,

Nr. Justiocs Prankfurter. Yet you vouid say that that is
outside of the confiict or theater of operaticns?

Oolonel Royall. I would, sir, becauss that is, at the
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most, & preparatory stage and not & stage of actual ocombat.

Nr. Justice Jaockson. It 1as not your contention that the
President should wait until these explosives are set off be-
fore we do anything with these perscns, vhatever they are,
ilvldtn or what not?

Colanel Royalil. Ve are not dealing vith the Question,
may it plsase the Court, of what he could do to repei them or--

Nr. Justice Jacksan. He has taken them in possession
and has them in possession of the Gensral, and you say that
is illegeal end that we should release them?

Oolanel Royall. That is right, sir.

Nr. Justice Jackson. What I do not get 1s hov it s to
be sxpected, u they vere doing vhat you admit they vere doing,
that therye would be somplacency oan the part of the Army or
the P.B.I.

Colomel Royall. No, sir, Ve are not arguing for
complecensy, any more than we would argue that if a man is on
a mxder rexpage ve should be compiacent. He ocan be appre-
handed or he oan be kiitied; btut it does not deprive him of the
rights to go into a oivil court.

Nr. Justioce Reed. May 1 pursus m'mltlﬂ of spying
s 1ittls further?

Oolanel Royaii. 7Yes, sir.

Mr. Justice Reed. I wunderstood you to say that the
statute vith regard to spying is unsomstitutional vhen applied
by & military tribunal.

Colonel Royaii. I do not think I oculd argue othervise.

Mr. Justics Bsed. You say that you do not understand
that these pecpls are spies?
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Colonel Royali. That is vhat I said.

Mr . Justice Reed. Do we have to dsoide vhether they are
sples or not, or is it saffisisat that they are charged vith
being spies?t

Onicnel Royali. I do mot thiak the charge is surfisisat
to preciude this Court from makiag inquiry, if that 45 &
jurisdioticnsl, and ve think that i3 is. Ia this case, how-
ever, from the stipulstions, ¥e think it affirmatively appears
that they vere mot eagaged im NDPFing.

Nr. Justioce Reed. Veil, &o we loek at the stipulation
in testing the power of the Commission, or do ve fock at the
charges that vere filed against these defendants?

Golenel Royall. Whichsver you lock at, we do not think
they are charged with spyiag at all) and, second, vwe do not
think, i they sre aharged with spying, that the stipulstion
shows spying.

Nr. Justice Resd. I have before me Charge 3, on page 7
of your brief, whish resdss

"a ¢ @ goting for and an behaif of the German

Reich, & beliigerent enesy natica, were, in Yime of war,

found lurking oF scting as spies in or sbout the fortifi-

cstions, posts, and encamyments of the Armies of tde

United States ® ¢ #.°
Colonel Royail. Yes, sir, Dut it goes further.

Mr. Justics Resd. I did not understand you.
Colconel Royall. I say, the ocharge ineiudes more than

that.

Nr. Justioce Reed. V¥eii, but 1is it net your understanding

that under thoss charges thess persons are ohargsd with spying?




Colonel Royall. They ars the exact vords, or prectically
the exact words, of the satatutes, but it adds: !
“and vent about, through, and behind said iines and

defenves and about the fortifications, posts, end
encampments of the armies of the United Btates, in
sones of military operetions and eisevhere, disguised
in oivillan clothes and under faise names, for the
purpose of committing sabotage and other hostile acts
against the United States, and for the purpose of
communieating inteiligence reisting to such sadotage ‘
and other hostile acts to each othsr, to ths derman

Reich, and to other enemiss of the Mhited States,

during the course of such activities and thereafter.”

Nov, the charge of spying is defined by the rules of
1and varfare and by suoh precedsints as ve have beea able to
find. It reguires some overt act toward obtaining informatiaen.

#r. Justice Reed. The statuts, as 1 recall it, says
"fupking in and around the fortifisations.”

Colonel Royail. As » spy.

Nr. Justice Byrnss. And elsevhere.

Coionel Royail. And elsevhere. I am oomimg to that in &
mament, sir. 7That does not arise on the sharge. "Or elsswhere"”
arises on the evidence. That is the firet defest.

The secand defect is that it @oes not allege--although
purporting to aliege the fasts in comsidermadis dstasii--an
essential elemant, vhich is at least an attempt to obiain
information.

Nr. Justice Rsed. You mean if pu Lfook at the fertifications -
that 1s not eaought ' T o
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Colaonel Royail. It 1s not in the allegations that they

Looked at the fortifications. It totally omits vhat ve

conceive to be an essential element of the charge of spying--

that 1s, 8% least an attsmpt or endsavor to obtain information. ;

Mr. Justice Byrmes. The charge is, "For the purpose of
sommnioating intelligence reiating to such sabotage.®

Oolonel Royail. Yes, sir, for the purpose of communi-
cating it, sir, but it does not eppear that they went so far
as to try to get any informatlon. Ian othsr vords, ve think
the precedents shov, and Ve have cited it in our brief, that
ia order to constitute the offense of spying, there must et
least be some overt asct toward obtaining information.

There is no charge of that, and we say the stipulaticns
negative the existense of it.

Nr, Justice Rsed. VWould you say piercing the lines of
the American forces and ooming anto the land and going into
vhere there are fortifications is not a suffisient overt act?
Is that your conteation?

Oolomel Royali. Thet is not & suffiolens overt ast for
spying.

Mr. Justice Reed. That is what 1 am talking about,

Nr. Justice Byrnes. VWhat would be an overt act? Spying
and locking? |

Colonel Royeii. Looking at some thing of a mititary
aature and endeavoring to get that imformatioa.

Nr. Justice Frankfurter. Does not Charge 3 do that?

Cdonel Royail. That is the ons we are talkimg abdout.

Mr. Justice Prankfurter. The portian of that charge I

have referance to reads, "were, in time of war, found iurking
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or aoting s spies in or adsus the fertifications.” _

Oolomel Roysil. I ¢o net think you ean stop there. |

Nr. Justice Reed. That is at 1eadt sue olemsnt. The
others ave additional to that. ?

Nr. Justice FPrankfurter. You think what foilows enss
that downt

Oolonel Royall. Yes, because it purpsrts to set out the
detaiis. That 15 the Aot itself. Thls is the pesificatioa.
The spesificatiom 1is supposed te spesify the fasts. If they
had stopped there there weuld net have beea amy spesifissticn,
becsuse thay are the words of the statute. To the exteat
thas they specifisd, they faiied to aliege an esseniial
olement. ,

Nr. Justice Frankfurter. Yeu think & ¢harge of spying has
to be more partiouiar than & charge of mesder ia your Btate
and nine?

Ooleneti Royall. I de not thiak 10 does, but I thiak
vhere it undertakes %o Yo spesifis and amits an essential
element, it is 4sfective, and thal is What we say here.

Ky, Justice Jeokson. Gould SMpNsY enend the chargest
Let us say they are defective. 1If Sy are Lilagally heid
for trial they ¢ubd amend the charges, seuld Shay not?

Ootamel RoySil. I thizk that vewid aaswer ibe fact tnat
they might aneand the sharges, and there is & very 1ideral
method of smendment in ths miiitary éeuris. I do 2ot beiteve
that vould answer the w-uamnnmumﬁt- that

the mere charge of the violatitn of a staftuts is ensugh in
1tself to confer jurisdistics; Which we 4o Rot eceede.
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Mr. Justlice Reed. If this vap, in the viev of ths Court,

a sufficiont charge of spying, would that then bar any relief

by habeas corpus, unless the Commission 1tself is inwvalid?

Colonel Royall. Yes, six_'. vwe think so., We think so be-
cause vo think 1t affirmatively appears from the stipulation
in this case, not only that it is not properiy charged dut that
the oasential alements Vore in fact missing.

The Chief Justice. Suppose it vere true that the charge
4a not proper and & conviction folloved. Would that be any
besis for review! In other vords, oan Ve correct the errors
o‘t & nilitary omuft. assuming it has the authority to act as
suoh?

Colonel Royail. You ecannot do that, sir. In other words,

habeas corpus, of oourse, is not a method of revisving the
faats.

The Chief Justice. 3o that 1 the CommissSon males
orrﬁrt, it 4s subject to a reviev, as provided by the Articles
of War, by both the Coewandiag Generel and the President?

Colonel Royaii. Yes, sir; dut may I say this, sirt Ve
think thet vhere the faot {tself 1s & jurisdictional fact, and
vhere it sppears on ths records of this Court--I say it does
not appesar--that the jurisdiotionsl faot does not exist, that
then you oannot afford rellef.

The Chief Justisce. 1 do not insist that it has & bearing,
put it is familisr lav that you cannet on habeas oorpus

exanins the suffisiency of an indiotment after conviotion has
been had, and I suppose there mst bo soae socpe for u.].e"mg
the miiitary tribunal to doternine the sufficiency of the

charge and the suffiolenocy of the evidense to support it.
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Colonel Royail. I think that xust necessarily be true,
8ir, but I think there is a difference in this case from the
case that the Chief Justice calls te my attention, and 13 1ies
in this faot. Here we are desling vith an unusual type of
tridunal. So far as the Artieiss of Var are conserned, there
arve oaly twe Artisies of Var whioch provide for a mititary
sonmissisn 10 try the offeases. One 18 Aviicie 81 and the
other is Artiele 82. ZTherefore, in order to establish a
Jurisdiotion you have got to shew--

The Chief Justice. Nay I get my eyes on 81 and 829

Ceiomel Reyail. nomun.omnkummt

The Chief Justies. Yes.

Colomel Royail. I thisk you wviil find th\nn somven-
lemt %o use ia &iseussing these Artielss of Var, and it
appeares cn page 281 of that volume.

Nn ustice Bymmes. Whst I do net underetand 1s your
position with refesence to Aviiele 83. The speeificatica
mmmmnqmuumhu.m-n
not?

Oolenei Royail. That is correst, wp t0 a peint.

Rr. Justice Bymes. Up to What poimt? Dees it not
esatain the detailed sharges?

Gelanel Rayail. Yes, sir) Bus, a8 I said a mement age,
mmnummmn-mannmuup
further than msyely to odarge a vioiation of the statute. The
chavge does thas.

Charge 1 charges & vielstion sf the 82nd Avtiele of War.
The language, through the woxd "eisexhere,” is mesely yepeti-
mnumcmnwmmmmmumtmot
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the 82n4 Artiele of Var.

Nr. Justice Praakfurter. Weil, seuid nst the pleader
bave stopped there and have alisgid adeqguiteiy? Yeu arve
sddressing ome Whe 15 ignevent ¢f these matters, Mt 1s the
requirensat of erininal plesding defere & ssurt martial
strister tham it 1s Defore an oxdiasryy eivil court novedays?

Cotamel Reyall. 1 am going %o Sive ysu the Dest answer I
oan to that, : ‘

T think T will ask uy 853061800 I 4o Neb kmev wery mseh
about courts martial, xnnuqaunmommuu
mnwo-ti-.-t_nommtm

Golemel Deweil has called ny attemtion $0 & page, Whieh I
vill measion, My Fecoliestion is that these 1s in the Oeurt
Kartisl Nammel--gnd $f I S DOV cusvest, Gelmmel Beweil, pleasé
correst me-—a fovm for specificatisns under ceriain chargss,
and I Deileve that on the charge of Spyiag 1% 1s stated tede -
merely the wordis of the etatute~-ihet is, the deslesation
against interest--but I thiak Gat ie~-

Nr. Justice Pruakfurter. Ono vould assums that thet
vould be 80, in aecomiance vith fair and deeent pissding aev-
adays. Now, if that 18 so, I &m really treudisd by the kind
of diserinioation you i3y to make vith respest to Chavge 3.

Oolonsi Royail, ¥he caly cestemtion X make 1s the owe I -
mede Defore, and I think it-- _

Ky, Justice Prenifirtey. You think thad they tock avay
vhat they fiwvet ghve? 2MS 1 Jour srgment?

Oolonel Royuii. Yes, &8 I said defore.
Nr. Justice Bledk. As I undeystand 18, yeu €0 not astack’




Colonal Royall. HNo, sir; We cannat attack 1t.

Hr. Justice Black. You admit that any nman, oitisen or
otharvise, can be trisd before a court martial--

Oolanol Royall. Or a military commission.

Mr. Justice Black. Under the penaliy of & sentence of
death, on & charge that he has been lurking around somevhere
withia the United States? You reise no question whatever about
thatt

Colanel Roysii. Well, sir, I do raise & question, as
Justice Black has stated. Ve say this: that the mere ohargs,
in the first place, does not authorise hix to be tried by &
nifitary commission vhere it affirmetively appesrs, by stipula-
tioa; that he is not gaiity of 1t.

Nr. Justice Biack. Yes, but that i» trying gailt or
innooence. .

Colonsl Roysil. I do not think it is, sir.

Nr. Justice Black. You think you wonld have to shov that
he is thewe and gniity defore the Commission has Jurisdiction)
then that evidence is heard and any fact determined by the
Commisaion?

Colanei Royail. I wouid not have to go that, far, sir, on
the death issus, but I do say that vhsre it sffimatively
appears in this record that he is not guilty of spying and 1t
affirmatively appesars that the jurisdiotional faots 4o not
exist, then they do not agree. '

Nr. Justice Frankfurter. What you mean by “jurisdfotionai

fast,” in the sense in which you use it, is spying in and

around pisces sush as posts, enscarpmexnts, and fortifications,

or other territorial places; is that right?




56

Ootonei Royatii. That is cne of them. That is ome of
the elemsnts that is missing, and that is the thing ve talied
about & momeat ago with referense to the thsater of operetions.
They are wery olosely allied and probebiy the szame thing,

Nr. Justise Fraakfurter. 1a other werds, if the charge
was that he was spying inm plases that were net theaters of
SPOTELions oF enchupments, yéu vould say that om the face of
1% 1% asgatives the charge in Artisle 88¢

Colanel Reyaii. That is right.

I doliave Ky, Nstice Bymes asked nme adbeut the word
“eisoxheve.” “Rissviwre" i3 & rether imelusive tewm, dut w
have sited in our brisf decisions which hotd that "or else-
mn'.:num.mmuuuu. end uniess it does mean
that, the statute would de unconstitutional.

Ve someede the validity--the oomstitutionality--of Article
82 1f £t 1s 1imised to the type of Lloestiom specifisd in the
definitisn of spying--1I meaa Specifisd ia the statute itseif--
that is, areund or Re4r specific military instailiations of
seme kind,

Nr. Justise Reed. Does that sarry you o the point that
the syying mist de vithia the ilimits of miligary reservations?

Gslomel Royall. No, sir, I do mot think it would be that
maryov.

Ny. Justice Reed. Do I understand that these peaple were
ok Leng Isisnd?

Oolemel Royall. That is righs.

nr, munm. And I suppose we ocan take judisial

notise of the fast that there are many camps on Lang Isiand?
Colamel Reyall. Yes, sir,
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Nr. Justice Reed. I8 it yeur position that they were too
far avay to be able Vo maks any sffective investigation or
espicnage around those plases? - ‘

Colonel Royail. There are tvo cemsidsratioas there.
ohe first is the absolute geogreplitesl mileage. If & man Vere '
a distanse of 10 miles, we viii say, and going toward an
emplacement for a purpose, it might have a 1ittle different
charecter than if & mAn were going te bhuy groeeries.

The Chief Justice. On the quesiion of nearmess, who is
to assume that? Assuming that this is & ebarge of spyicg, do
you think ve should 1oek at the yesord and see if the evidense
sustains 1%, and if 1t does net sustain 1} are ¥e to assum
that ths Xiiitayy Commissiom would not so fimd?

Colcnel Royail. I say if the Nititary--

The Chief Justise. Om & writ of habeas corpus you oan
vring svery element of prosesutiom, umder an Artiole of Var,
to this Court, on that basis, on the assertion that the
evidonce 414 not suyport the aharge.

Colonel Royali. I do no$ thimk you have to go thas far,
sir. I say vhere 1t affirmatively appesrs in this case from
the stipulaticn that an elemeat is lacking--not where there is
a failure to prove it, dut where it affirmstively appears that
it is lacking by stipulation--

The Ohief Justise. You mean an element of proof?

Colonei Royail. HNo, not an element of proof; an essential
olemsnt of theoffenss 1s lacking.

The Ohief Justice. On the proof?

Colonei Royail. Oa the stipulation.

¥he Chief Justice. I8 that stipulation laid to the proof




or to the npooiﬁoluon?

Colonel Roysil. It 18 laid to ths facts themselves.

?he Chiof Justice. That would be, of oocurss, a matter of
preof.

Nr. Justice Frankfurter. You say that this vas not in 8
fortificstion and novhere nesr s fortifioation?

Colonel Royall. That is right.

Nr. Justice Prenkfurter. You oannot have spying in the

Mellon Art Oailery?
Colonel Royail, Ko, sir. You can have espionage, vhich

has & different meaning froa military spying.

Ky, Justice Jaockson. Could you Rot SPY od an industrisl

plant?

Colonsl Royaii. I do not think so.

ur. Justice Jackson. You thimk that the definition of
spying vould differ where it vas done on an industrial sstab-
1ishment, which in modern warfare is very important?

Colonsl Royaii. I think that would be espicnage.

nr. Justios Heed. Suppose the plant were making guns.

Colonel Royali. I stiil do not think that vould be
military spying.

Nr. Justice Prenkfurter. The reason you take that posi-
tion is that, as you say, the permission of trial by nititery .
cammission is unvarrented constitutionaily by Artiele I,
Sectinn 8, and alse by the Pifth Amendment?

Colonsi Royaii. Yes, the PAfth Amendment.

Nr. Jistiee Frenkfurter You think they have reatrioted
meanings, the restriotion being--

Colonel Royail. Land sad naval foroes.
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Nr. Justice Frenkfurter. Land and naval forces?

Golanel Royail. That is right.

Mr. Justioe Prankfurter. That is your argument?

Oolonsl Royail. That is our argument.

Nov, fet me ansver ths question vith yegard to an
industrial plant, because that is relevant to this inquiry
here.

There is the crime of espionage, and I think it is very
materisl that Ocugress has enscted a 1s¥ sovering the orime
of espionage and has mads & distinstion between time of peace
and time of war. In other words, they have lsgisiated for
this very circumstanse that is confronting us today and have
expressly and explioitiy provided for punishment for just vhat
m- nen m‘ charged with today and it is stipulated they did,
ia the most unfavoreble light to them, and those are matters
vhich have to be tried in oivil courts and not im military
commissions.

The (hief Justice. What is the penalty?

Colanel Royall. In the case of sabotage it is & maximum
of thirty yeare, and it is thirty years in the case of
espiomage other than miilitary, and the death seatanse is
disoretionary.

Is that sorrest, Oolonel Dovell?! I thisk that is
correcst. If I am mot sorrect, I vant to be corrected.

Rr. Justise Framkfurter. Oclomel Royall, I suppose in
this conmsotien, the deniai that the prosiamstion of July 2na
is & declavetion of martial iav Lears upon your present
argament?

Colemel Royail, It very materially dears on it.
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Do not think I am compiaining aboud the guestions--I do
not mind them at aill-«-but I have ot besn able to go at these
things very logioaily, snd scmetSimes I have had to jumy ahead
of my atory.

Coming back to the Oomngressiemal snactmants, I think they
have a very material dearing, bPoth legaily ul sotuaily, ia
this connsction. Here Oongress has legisiated om the subjeot,
oa the very thing that these men have dene, at the most, and
the differense in the case of these petitiemers is a difference
betvesn & maximum of m:unndlmton‘mm
sentenss. That is the differense beivesn them 1f they are
guiity of spying. 80 it 15 & very material thing for thea.
Congress thought Whirty years vas snough.

Mr, Justice Reed. XEas Ceagress legisiated om spyingt

Colonel Royali. Yes, siy, espionage.

Nr. Justice Reed. I kmow, dut has Congress legisiated on
spying?

Colcnel Royail. Yes, sir. I &0 not know whether it is
called spying or military ssplomage. Oongress has enacted or
has an ensotasnt--

The Chief Justice. They adopted Article 82.

Oolonel Royail. Artiols 82, of course, is on spying, dut
you mean for ordinary sriminal--

Kr. Justice Reed. PFor the oivil court?

Colonel Royaii. They have & charge of military espionage,
I think, Maybe these gentismen can heip me oa this.

fhe Chief Justice. We villi taks s recess now. You osn

ansver that ister,

(Thereupcn, st 2 0'cl00k P.m.) & Fe0ess Vas had until
2:30 o'olook p.m. of the same day.




