/974 AFTERNOON 0§ 82 TON

2:30 ihe Court reconvened at 2:30 o'olook ps M., at the axpira-
tion of the recess.

The Chief Justise. You may proceed.

AKGUMENT N BFHALFP OF TH: PrTITIONFRS
COLONEL K:;NM!! C, ROYALL
(Resumed)

Colonel Hoyall. May it please the Court, I have tried to
sover in one way or another ths question of the awthority of
the Proaident to deprive the petitionsrs here of their rights
in oivil courts, and I would like to go baok of that long
enough to mention two thinga whioh I 4id not get an opportunity
to mention. '

It was contended L7 the reapondent that ths effect of
the Colonna oahu, comparatively recently declced under the
Iradin;, ¥:th the Fnemy Act, was that of depriving enemy aliens
of their rights to go into the civil sourts.

The fallaoy of that argument, as we see it, 1s that
that 1s a statute which deals aoclely or primarily with com-
Barcial transactions. 1t does not either by its cerms or its
obvious purpose seck to deal with the situation invelving any
Procesding in the nmatwre of habeas corpus or any proceeding
involving liberty of a citizen.

1 think we have sovered that sufficiently in our brief to

enable me to pass over it without further comment.

The Chief Justioce. Assuming that you are right in your
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1: contention that the Prssident can derive no authority under
i the apy seotion, Soction 82, 1a it concended that he would
have power saa Commander-in-Chief in time of war or smergensy

to suspend the writ in the case of persons aitusted aa these




are?

Colonel Hoyall. Yes, air. ihey base their contention omn
Article 52 whioh we have discussed.

The Chief Juatice. They merely smy that the President
has authority, as Commander-in-Chief of the aArmies. But sup~
poss these men, not wearing uniforms, came to the sountry
armed, preparcd to further the wars would you say that the
President could not q‘or them triedt

Colonel Roysll. I would say that he could not order then
tried by a military eommisaion, unless thoy were either com-

altting an offense under Artiocle 82--

The Chief Justice. And Artiole 81¢

COMI.\:.]. Foyall. I have not diacussed 8l-~-or under what
is known as the law of War.

he Chief Justice. That is the point 1 want to raise.
Here are men who are not entitled by all the recognised laws
of war to the privileges of men wearing uniforms snd engsged
in combat. Assuning they cameé in bearing sarms end were pre-
pared to use them, has the President Constitutional authority

to appuint a commission %o try and condemn them and, in con-
asstion with that, to suspsnd the writ?

Colanel Hoyall. ¥e do not think, sir, that he has any
Conatitutional authority Lo suspend the writ of habeas 00rpus
in the absence of an axpress statute. The Congress ia the
only one that can authorise the .uqm-ioa of the writ under
the first Article and under the 5th Amendment.

¥e further eay that whils thers secems to be ons deoiasion

olted by the prossouticn whioh says there 1s such a thing aas

the lgc of War, chere is sericus question as to whether
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there is any aueh body of law applicable to sourts or milisary
tribunals.

[Mere is no common law of orimes in Federal Jurisdiotions)
and this 13 a sort of commen international law, ¥e think
thore 1s s serious queatiocn as to whether there is any sush
offense ms the viclation of the law of War. But if we econsede
that there is, we are confronted with exaetly the same situ-
ation that we are confronted with under Artiele 82 and also
t1l, although 1 have not dissussed B1, and that is that the
nnu—._ of the authority to suspend the writ of habeas corpus
and the limit of the autherity to provide for trial by a mili-
tary tribunsl is something Wat is so olosely related to the
land and naval forses or military foroes that the offense has
t5 be coxmitted in the some of milisary operations which we
have discussed before) and therefore we say that there is
exactly the same restrictioca upen the President as upon the
Con;ress--more so on the President, bouuvo he Ras to have the
intervening help of a @ongressional ensotmens. But there is
a requirerment that it muat be in comnsotion with the land snd
naval forces, and that element is not enly lacking, but
affirmatively appears to be sbaent on the stipulation of the
parties.

Further on the question of the right of these aliens--
and I am having to travel backward s little bDecause this was
nou covered in the questioning--the argument 1s mads that
under the langusge of the internment statute the Presaident has
authority to meke this proslamation and to deprive those men

of a right in the oivil courts.

;he language of the intersment statute, if taken outv of




v the statute and looked at without reference to its setilng,

would seem to indlcace uhat that was true. EBut a reading of
the entlre statute shows very clearly that 1t relates to the .
internment situstion mlone and does not intend to give the
President sny authority to issus a proclamation except in
sonnaction with the incernment -'t.awu and its enforoement.

I am trying to avoid repetitioa oa astters which have
been coversd by tho queationing amd to get to mattera which
bave not been so govered.

on the question of the sons of operations, I have adverted

to that briefly, but the stipulsation on that is the reason

' I say that I think it affirmatively appears that this was not
3 an offenss so closely conncated with the military and naval
foroes as to jJustify the exersise of the unusual jurisdietion
of a military tribunal or to authorise the President to sus-
pend the writ of habeaa corpus aside from his inabllisy to
4o s0 bscause of the lack of a statule.

ithout resding ths entire stipulation, the other parts

that might be considered important by the prosegution, we have

® this (resding)s
_i.s Stntil Mareh 18, 1942, Whe Eastern Defense Command
q. was known aa the Eastern Theater of Gperations. On that

! ' date an order was issued by the War Department which
resds as follows:

%17he name of the Eastern Theater of Operatians is
.' ehanged to the Eastern Defenss Command .* *
Mnomm;otthllmorotlhﬂhlﬂh explainsd in th-
e testimony of Colonsl Stephen H. Sherrills
“The eatire oentt_n‘nm mited 3tates i3 divided
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into similar defenss gcommands,” and aso forth.

That teatimony appears on puges ZT45 to 2758 of the
regord.

He atates, as I understand it, that the reason they huve
a0 transferred from the Theater of Operations to what 1la known
as the Interior #ilitary Department waa because of its inher-
ent nature and the fact that supply was an integral and impor-
tant part of t.

M1litary commissions are mentioned in the Articles of War
which are carried in the Manual for Courta-Martial in several
connestions. Articles Bl and 82 mention them. artiecle 15
whioh appsars on page 206 of the Manual for Courta-kartial
says (reading):

"Mat provisions of these articles conferring juris-
diotion upon courts-martial shall not be construsd as
.depriving militery commiaaions, provoat courts, or othar
military tribunals of coansurrent jurisdiction in respect
of offenders or offenses that by statute or by the law
of war be triable dy such ni‘ntnr, sommissions, provost
courts, or other militery tribunals.”

That is & negative recognition of military commissions.
It does Bot affirmatively eonfer any rights upon them. 1t
does not oreate a crime. It is not designed to cresate a crime,
and it does not add in any way to the authority of the
Exesutive in connsotion with military operations.

In connestion with that sestion it clearly appears that,
as stated just before the recess, there aure Congrsasional

ensctments in the form of oriminal statutes covering Lhe acts

these people might have sommiuted, under the stipulation; and
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we think it a very sogent eirewsstanse. that the Congress,

having legislated over the onuu field, and she eivil courts
functioning in this territery, it is unnecdasary and contrary
%o cur theory of gevermment to appeint a military commission
%o do what Comgreas has elearly indiecated should be done by
the oriminsl eourts. o ‘

A questien was ssked n to the penalty for espionage.

My recollection about that was substantially ocorrest. The
penalty rorla eriminal offense is & maximum of 30 years, ex-
eept in the sase of direet scamuniecation with an enemy;} and
that of course 18 wtomthﬁd from the mandatory death
sentence in the aase of spies.

Mr. Justice Blask. Is there any indfcation that Artiele
82 in reference to spying requives that he be considered
so.sunicating with the ensmy?

Colonel Royall. Yes, sir.

Kp. Justise Blask. And the thirty-year penslty to whioh
you refer could be imposed, even though it wabe net for the
purpose of oa-ununha with the enamy?

Colonel Royall. I think it 1s a quesiion of direet com-
aunication. Fhe elements of spying--and 1t might De that
thia will be helpful to the Court in considering the arguments
and questions defore lunch--ave stated pretty clearly on page
157 of the Menual for Cour ts~Kartial.

1 suppose Jour page numbers are the same. It is under
the 824 Artiels of ¥War.

¥r. Juatice Black. That is correct.

Colenel Royall, And it is diseussed also cn page i8.

Mr. Justice Jackson. What ia the source of the defini-

tion of apying?

e AR L L -




¢

67

colonel koyall. ihe acurce of the definition of spying

1a the accepted rulas as Sodifled by cthe ..econd Hagus Conven-
r.iyn and 1a carried in a publication :nown as fules for Land
Warfare, pudblishsd by the War Department, and as adminiatered
by military courts-martisl over a period of years. I under-
stand that that ia the basia of that definition.

Nr. Justice Jacksen. Lo you rely on any part of that
Treaty as of aid to your clienta?

€olonel Royall. HNo, air. I do not think 1t 13 binding.

I do not think 1t is bindiag to the effeot that 3t would

Oreate a orime if one did not exiat. But it 1a persuasive on
the definition of the word “"apying,” which is & word that must
be defined, Mnullo i1t does not contain the necessary elements
for ita ¢wn definitien. . ;

Nr. Juatice Blaock. So far as Artiole 82 is concerned,
ia there any necessary relationship between the fuct that one
enters the sountry and the offense charged here?

Colonel Royall. I do not think so.

Nr. Justice Black. 80 that ao far as that section is
ecnoerned, it is the same as though there had besn no inva-
sion, as though they had not entered as they did.

Colonsl Royall. I think it could exist without that.

Mr. Justice Black. And it exiasts as to a oltiien or a
aon~-oltiszent

Colonsl Royall. I would think so, air. I do not know
of any distinstion.

Nr. Justiocs Black. And the claim is that it has refer-
ence to anyone who is around a plant, lurking around a plant?

Does it go that far?




Colonsl Royall. No, sir. I think it hus got to be an

actual military establishment. It becomes eapionage when 1t
rolates vo industrial plants.

Ur. Justice Plack. Is thut the position of the other
slde?

Colonel ioyall. I do not think so. hey talk a lot
about total war.

Mr. Justice Jackson. Thoe Hague Convention defines spl.s.
1t apparently ineludes both aoldiers and civiliens, because it
refers to soldiers and civiliana ocarrying out their mideica
openly, and so forth.

Colonel Koyall. Perhaps Hr. Justice Jaockson did not
understand me. That is what I intended to say to Mr. Justioce
Black, that it might apply to either.

Mr. Justice Jackson. I got exaetly the oppoaite impros-
sion,

dr. Justice Frankfurter. Assuming that there is some
dissretion in the Commander-in-Chief in determining whether or
not to convoke a military commission, shether or not I:boro is
the existence of what you call jurisdictional facta, the faet
that ao-called spies were landed DY enomy war vessel rathsr
than prowling around in the streets of a ity might make &
differense. From the point of view of the fascts and circum-
stances it may make all the difference in the world if people
are landed by U-boata from an snemy country.

Colonsl Hoyall., Of course you have to conoeive that he
had soms slement of discretion cherej but 1 do mot believe
his discrotion goes far onough to disregard the absence of an

esséutial clament where that abssncs affirmatively appears on

tre record.
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9w Mr. Justise Blask. If there iz jurisdletion with refer-
enes to one who enters, would there or not be constituticnal
Jurisdiotion in referenss to one sho was a oitizen and who was

lurking around an industrial establishment. What -oﬁld that

have to do with desermining the uul/.»oﬂ'ut of the power to
order a commisasiont

Celonel Royall. I do not think it would have any effect,
unless there is a larger dlaareticnary power in the Exeoutive
than we are willing to conoede. If Lt 1is sors of s judgment
baged on a 1ot of sircumstanses without any restriotions as to
the exast legal defimitions, it might have some sigaificanse.
But I do not eancede that %o de the fast.

iir. Justice Prankfurter. I put to one side the appearance
on the face of the record that the circumstanees in issue had

nothing whatever to do with tha sondust of the war. The
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Attorney General stated that 1t might be that they had no
relation to the condust of the war. Nevertheless, the Presi-
dent, as Commander-in-Chief, can call a military commission.
Putting that to one sids, will you please 1ell me why I am
wrong in uom& ths practiocal outeoms of she argument you jJust
made sl the answer you made to Mr. Justice Jnluog that the
only say to determine whether or not the President ss Commander-
in-Chiecf had a right to o .avens a military coxmission is for

us to examine the whole proceeding before the military ccamis-

sion on the meritat

Golonel Royall. I do not think you have to do that where

A R T R A

taere la & stipulation which makes 1t arfirmatively appear

that an element is lacking.

4ps Justice Frankfurter. W%ould you mind reading exaotly
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that portion of the stipu.ation which, in your view, negutives
the axiatence of this fact?

Jolonel Hoyall. ‘lhere la, iirst, the fauoct as Lo where
vhey landed, on Amagansett Eeaach, lon, Island, and P:nte Vedra
Beach, tlorida. ihen thers 1a a stipulation pn page 7 that
that was in the area designated as The Eastern iDefense Command.
fhen there is a stipulation which I read to uhe Gourt transfer-
ring the fastern Defense Command from The Theater of Operaticns.
Then there is the Lestimony, incorporated by reference in the
atipulution, pages 2745 to 2758 of the typewritten record,
being the teatimony of Colonel sSherrill.

Nr. Justice irankfurter. What is the point of that?

What is the subsuance of §t?

Colonel Royall. The subatance of it is that it was
transferred from The Theacer of Operations bscause it was
thought that it more properly belonged in what is referred to
as the Interior Kilitary Department. _

lir. Justice Vrankfurter. You referred to that, I believe.

Colonsl Koyall. I think I summarized that eorrectly; and
he referred to soms Army publicetion which defined ths funo-
tions of the various theatera of operation.

Referring to pages 2745 to 2758, there ia nothing there
that cannot be disclogsed, 1 am sure. uUme of his answers is
thia (reeding):

"A Pleld Service Regulations defines a theater of
operations as an area of the theater of war necessary

for military operstions and the administration and supply

incident to military operations.”

that is what 1t was transferred out of.

Mr. Justice Heed., Lo I understand that all of the Rastern




il g S M St o
eyt
o P N s

71

Seaboard was tranaferred outt
GColonel hoyall. 7That i3 correct. He said it was done
lurgely because of the supply situation. ihen he said (read-
ing)s
"¢ It is true that the sdminiatration and supply
really pertain to the Zone of the Interior, 1a it not,
baok of the theater of operaticns, and that the .one of
the Interior has the job of puttinyg the supplies up to
the theater of operacions and cn ths front?
“A  That is right.”

Then he says that the theater of operations is nsarer
the righting than the Interior.

Nr. Justice frankfurter. Who was the highest military
offiolal who made the designation that this was not within
the Theater of Operations?

Colonsl Roysnll. [ think it was the Secretary of dar.
it was the Way Department.

Nr. Justice FrenkPeriery. The President defined it to be
within the Theater of Opsrationa?

Colonsl Koyall. It is a long exsmination. I do want it
all before the Court, and I will be glad to read it. (Heading):

*"Q What is your offioclal positiont

%A I am on duty in ths Op-raticns Division, Aar
Department, Ceneral Staff, in charge of the North Amerioa
Theatre Group.

*Q And particularly in charge of Che Eastorn

DLafense Commandt
“A That is ons of the subdivisions of my theatre.

Q ILwill show you defendant's Exhibit L and invite
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your atteantion to that portieon of it which contains a

gertain letter, 'aubjut:v Defense of Continental United
Staies,’ the letter being dated Mared i8, 1942, and ask
you if you are familiar with that (handing a dooumsnt %o
the witness).

"4 I am, yes, sir.

"Q The sesond paragraph of that letter reads as
follows;

“'The name of the Lastern Theater of perations
is changed to Eastern Defense Cosmand. The Eastern
Defense Command will not be a Theater .or Opsraticns.,'
"W1ill you explain to the Oommission just what the

reason for that order 1s and the effect of 1it?

‘A Pleld Bervics Hegulations defines a thester of
opsrations as an ares of the theater of war necessary for
-1litary opsrations and the sdministration and supply
incident to nu.itarg oparations.

“Now=~

"Questions by Colonel Dewell:

"Q  Will you state the paragraph and paget

"A  Paragraph 2, page 1, Pield Service Regulations.
That 1a the definttion of the theater of aperations.

“The order of Marah 18th, changing the Eastern
Theater of Operations to Defense Command, was fasued
besause-~

"Q 1t i1s the reverse of that, I believe, isn't it?

"A 1 beg your pardon?t

*Q It is the reverse of that, isn't Lt?

A 1 think not.

°Q You saild changing the Theater of Operations to
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ulense Commnaid 't

Yo .Bat i3 shut . sala.

"ishe Jud. e advocale lLeneral. ihut is correzct,

“"IThe Attorney uenerul, { think Lu will be easler to
let him continue on with nls testimony and then you cun
eross-examine him.

‘Questions by the Judye advocate .enerel:

« Y u may .o ahead.

"h the term 'ithea.sr of Operautiona' ua pertaining
to the eastern part of the Uniied Stutes was ‘cnansed to
that of the Esstern lefenas Command on March 18th, because
«xpsrience hud indicated that the aupply establiashments,
vraining centeras, ports, and so on, should operate under
the iar Jepurtment rather than under the Commanding
do:.e¢ral of the hastern United Statea. That was the pur-

pose for making the change."

Hr. Justice Frankfurter. W%ill you read that aentence

agein?

volonel hoyall {(readin,):
"a  The term 'fheater of Operationa' aa pertaining
to the eastern part of the United States was changed to
thut of :he laastern Lefenss Command on Mureh 18th, be-
cause oxperience had indicated thut the supply establigh-
ments, iraining centers, ports, and so on, should operats
under the dar Department rathor than under the Ccamanding
Ueneral of the :astern Uni.ed statea. Thut was the
purpose for making the change.”
Hr. Justice Frankfurter. vo l infer from that that this
change made with reference to internal managerial matters?

Colonel foyall. 7hat would so indicate. (Continulng
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eadin, /¢

. %o far as the tactical situstion ia cancerned,
is ihere uny changet

"A  Not &G all,
"¢ In a taotical aonse is that scill & theater of

op rationa

"

e,

A Yos, I think ac. ihe Theater of Jperationa, as

1 say, 13 a term that lncludes more than tactical opera-

T

tion; and the purpose for changing the name waa to
eliminaue only uhose parts which hud to do with supply

estadliashments und adminiatration.

[

S Ia that the aituation with the other defenas

IR TS b
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ocommands?

“a /hat 1s ths aame.

S e

"e Is that the situustion in Alllkﬂ,' for example?
"A That is correct. 1hat is a defense command also,
Q hut 18 av the present time a theater or oper-
ationa?
13 "A  Well, operations ure being carried on tnere.
i "Q the Japanese are right there in poasession of
aoma of the Islanda?

' ]

A Same of them.

e im0
AT

"ihe Judge idvocate uenerul, ihut is all.
" uaestions by the Attorney ceneral:

"Q dhat is the dofinition of 'Lefenae Command®?

S L

Is it defined in your book therst

|
|
.1

"A 1 have & aafiniiion here, wnich defines a do-

13 fense commandi as a territorial agency deaigned to co-
ordinate or prepare and to initiate the exec.tion of all

Plans for the employment of urmy forses and inatallati na
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in defense against enexy action in that portion of the
Unived :tutea lying within command boundaries.

"1 mignt aay that each of the defense commandera has
troups, both ,round and air, assigned to him for the
purpose of carrying out this misslon of operations against
the enemy.

. i vake it the Bastern Defenass Command comes
under thu. definition of Defense Command, doas it not ?
' "A Yes, #ir, it does.

"G Wan Amagansett Eeaoch & part of the Theater of
Cperations?

"A  Pu-t of the bastern Defense Command. We use
that terminology, sair.

"Q bkrom & tactical point of view?y

"A  Tuotically, yea, within that area.

" agd 1t tactically a part of the Theater of
Jperationa?

"A 1 must repeat again, the ters 'Theater of
Operations' La merely a definition which includes supply
and administration installations. ¥%e droppsd thit and
adopted the other term. However, tactlical operations
in the astern veienae Command were juat as effective at
Amagansetl Beach ss at any other point,

", And Just as effective after thism letter nas
isaued ag before it was 1lssued?

‘a Yas .

",  dow about Florida?

A Flofidn is alao part of the Zastern pefense
Command .

#q and from a tactical point of view, there was no
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wifrerence in ilorida than there ‘as belore twe letter

waa lasued?

a None whatsoever, no, sir.

Yy I am referrin,, »f o urse, to the letter of
Hureh 1H.

A 1 underatand. Yea, sir.

"ihe Art rney General. (ross-examine.

PCROZS-EXAMIBATION
“"Wuestions oy (olonel Dowell:

& Colonel, you huve reud the definition of a
theater of opsrailions from the Field Service Manual?

"R Yes, air,

"¢ waa that term properly applicable to what ia
now callsd the rastern vefense Command?

‘A ¢o much of i¢ except for that part which applies
to adminlatration and supply, which huas been eliminated,
and that ia the reason for changin, the title,

W It is trua that the administration and supply
rceally pertein Lo the cone of the Interior, is it not,
back of the theater of operationa, and that the Lone of
the Interior has thae Jjob of putiing the supplies up to
the theater of operations and on the front?

"a  vThat is right,

"Q Now, the iheater of Operations ias nearer the
I'ighting than ia the interlior?

‘A Yeus.

"Q ithe determination wus mude that the supply
situstion in the iastern Defenas Command mnde thut more
properly part of the uone of the Interior than the Theater

of Cperations, because of the supply functions involved;
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"a Yhat is right--.rainin, activitiea and thin.s
of that kind,

" 0f courac, if there is any fighting whish iakes
place in the Zone of the uerior, that bec mes a militury
operation. s understand that. That ia true, but would
that make it a theater of operationst

"A. well, 1 think so. Aa soon as fighting took
place there, yea; izmediately thst becomes factual.

" sherever fighting was going on?

A Yes."

Mr. Juatios Prankfurter. Is 1%". fair to auy that the
Theater of Operations as used in that Lestimony is operacion
by the United d>iates rather than operation by Lhe enemy?

Colonal noyuil. Ihey say tho enemy oan make it a theater
of operations.

dr. Justice Frankfurtor.. ‘he enemy can make anythiny
a theater of operationa?

Colonsl Royall. By an acuék, yes; 1 think thut 1s trus.

Mr. Justice Frankfurter. Ihen, from the point of view
of the Preaident's oconstitutional pewer, would you say thst
the scope and soncent of his power is that which this councry,
for its own purposes, has deflined as a Theaver of Operation
ratier than the hostile aots of the enemy?’

Colonel Koyall. i would judge that the definition of the
sar Department would be concluasive in the absence of some
attask by &u enemy .

My . Justice rrankfurter. Over night Lhe definition might

be knooked into & eccked hat; i meun the act of the ensmy.

Colonel Hoyall, The uct of the enemy ocan change anything,
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L supposs, int> an actual battle fronc., It sould happen on
the Missisalppi, or in Colorado.

dr. Justlce Jagkson. Might 1t not be defined as a
fheater of liperation for one purpose without being a cone of
Operation, as used in the definition of spies in The Hague
donvention?

Colonel hoyall., Yes; I think that is sonceivabls.

%r. Justice Juokaon. So that it is s question of ssarch-

ing arcund for the most technical definition or taking The
Hague Convention's temm?

Colonel koyall. I think the diatinotion is in our faver.

¥r. Jusctioe Jasckaon. You take the broader one?

Ualone) royall. I think Theater of Opsrations is broader
than wone of Ipcrations. 1 think ione of Operations means
restriction to actual sombat opsrations. I think 1t fs a
nurrower dafinition. But I do not have any oriterion to judge
that by, becauss 1 do not think any court has ever drawn that
diatinction,.

Mr. Justice Roberts. iou wore golng to complete your
dlescuassion of the stipulation.

Colonal Koyall. The only other thing in the stipulation
what 1 have in mind 1s that the whole Uniced States is divided
tnto sin. lar defense conmands. Every part of it is. There-
fore the designation of it as a Defense Cormand hae no signif-
jcanes at all. Thet does not prove that it is a Zone of Oper-
ations. If it does, then every part of the United States 1is

of course potentlally, in the event of attack, a Zone of

Operations.

Ar. Justice Frankfurter., You agree wi h that, do you not?
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walonel poyall. rocentially 1. could be; yes, sir.

i:ut i 40 not believe that until that event has happened any

S S

R

proclumution or wny Congreasionul wotion can daprive the peaple

o1 that area oI ithe right to the civil courts.

Sr. Juatlce KFrankfurter. (he determination of whether
or not that event haypened lays w vast variety of modes of
sttack npei: Lo the enemy. Y~u 35 not hauve to have the landing
of’ u tank rorce or an alr force or a whole division. ~hutever
m&y be the lnatrument that furthers the military purpeses of
the eneomy, roughly speskin,, may become a means by which he
is operitin . Jo you agree to that?

¢ lonel Hoyall. No, sir; i do not concede that. I
think that is Loo broud. .(hu«l 1z not s military operation.
{t may have some effect upon the wilitary results, dut a
military operution means a buttlefield. ihat 1; the primary
= jﬂ meuning of 1t. [t may be enlurged a little, but it cannot be
enlarged Lo cover our whole industrial ocut,ut. Persuading
p a man to quit work in a plant may affect military operations;
but I do not concede that such a men can be tried by a mili-
tary commiaalon.

#r. Justice ‘rankfurter. iuppose a persoan in the mili-
tary service of the enemy depoaits & chemical in the Glena
kartin plant, whaereby the whole thin, explodea: ®ould you
{4 aay that that enemy at that point was, within the lawful
constitutional Judgment of the President, so engaged in a
military operation aa to be triable def.re a military commis-
alon¢?

| Colonel hoysil. . would drsw the line perhaps more

; nurrowly than would someone elae, but i would probably eay
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shat che limit of definition is fsrrower. In thut ,articular
instence all i would say 1s thal that is much more directly
connected then are the facts of this caase; but even then I
would not say that that wea & zona of military operations.

Br. Justice Frankfurter. If a uerman d:vision murched
on the (ilenn Martin plant, that would be u» zone of military
operstions?

Colonel hoyalli. .here is no doubt about thut,

¥re Juacice crankfurter. ohat kind of u distinotion do
you have in mind?

Colonel Royall. :he distinction Lis one of military oper-
ations and induscrisl in.erfsrence.

kr. Justice irunkfurter. May I suggest to you that
that makea the distinction turn on the antiquicy of the mode?

Colonel royall. 1 can see ihat point oI view; and that
18 the total war theory.

Ur. Justice Frankfurter. 1 have not used those words,

Colonel ioyall. Noj; you have not, sir. But the total
war theory is that anythin, that uffegts the war effort ia
& part of the war., There has got to be some limit on that,
or wve have very few conatituiional guarantess left whea we &0
to war,

Myr. Juatice irankfurier. How about destroying all the
grounded military planes?

Colonel Royall. comewhere between those two cesea the
line should be drawn, in our judgment.

¥r. Justice Jaokson. .he Eritish solilers who burned
Aashington may have committed crimes which should have been

punished under the law of the vistrict of .olumbia at the
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tige, dbut chey might also have been subject to military oper-
ations at ihe same time. I do not get your assumption thut
bzcause theas uhings might have been proaecuted in the oivil
cour.s, where the same set of .ota also bring the purties
wlvhin the Jjurisdiotion of mil.luq operations necsasary to
reslst tueir effopts, they might no. be dealt with in a mili-
Lur, tridbunul.

Colonel hoyall. I did not mean to make that assumption.
i d: noc .ake that position, because 1t certainly is true that
4 violation of militury law may also be & violution of the
crimina. law, and the Jurisdicitions are not excluaive. 1 do

not urge it for that purpose.
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“r. Justice Jackson. Then, all we have la the guestion
whether your peonla wore asubject to military law, and the
question of the Jjurisdiction of civil courts has no part in
this?

Golonal Royall. It has this part in 1t: It 1s parsuasive.
It 1s persuasive of the meaning of the szone of military
operationa. dare Congress has solemnly end ocarefully leyis~
latod for acts which it never had to leglelate for, if mili-
tary operations include everything that might affeot the war,
and it 1a persuasive that Congress drew s distinction between
the penalty during war and the penalty in peacstime ror
sabotaege and for various typss of espionsge. That is not
oonclusive. I do not mean to oonvaey that impression. BPut 1t
is persuasive. Thore must be some bedy of law which 1s not
military, and congressfonal action is persuasive on whore that
line could be drawn.

Mr. Justice Prankfurter. Could Congross authorise a
nilitary ocommiasion for pracisely the aotions charged in this
proceeding?

Colonel loyall. I do not think ;o. becauase they arse net
by the constitutional inhibition that I have previously zen-
ticned.

Mr. Justice lrankfurter. [Io you say that as to éhnt which
Congreas can turn over to the military commission, the
Coﬁnnndor-in-chiot can determine on his own?

Colonel Royall. No, I would say that Congreas could
authorize him to determine it on his own acocount, but until it
has done 80, he haa not that right, because the Constitution

glves that right to Congress. article 1 relates to the legls-~

lative power.
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May I, not seeking to mveid any furthsr inquiry, advert
to another feature of the case, whioh seems to us to be pare
tioularly clear and to remove from the realm of eontroversy
udon oonstitutional grounds questions sbout the power of the
President?

A military commission is dealt with in the Articles of iiar.
1t 15 dealt with in articles 81 and 82, and I have read to you
Article 15.

article 38, which Sppears on page 21ll--and, of course, you
will recall that chess irticles of ar are congressional ensct-
menta--reads as follows:

."The Preaident may, by regulations, whioch hs

may modify from tims to tims, preasribe the prooadurs,

‘tnoluding modes of oreof, in cases before courts-

martial, courts of inguiry, allitery Sommisaions,

and other military tribunals, which regulations shall,

in 80 far as he shall desm practicable, apply the rules

of evidenae generally recognired in the trig] of orim-

inal oazses in the district courtas of the United Statea."

That s the first thing. The second thing 1e this:

"Provided, That nothing sontrary to or incon-

sistent with theaass articles shall be so preacribed."

It i3 our contention that if we conceds that the President
had a right to appoint a cozmisalion, and {r we concede thut
these men have committed offenses which might be trisd by a
comaission, yet the order in this case is invalid and the
comnission illegal, becauss thers has been an express violation

of that congressional senactment. That violation has occurred

in three general ways.
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In the first place, the order of the President itself 1a

absolutoly inconsistent with three provisions of the Articles
of War.

In the second placs, while the article of war gives the
President the right te prescribe rules, he has scught to
delegate a portion of that right to the military commission,
contrary to the provision of the statute.

In the third Placs, the ailitary commission, assuming to
sot under thit delegation, has itsels presaribed rules which
are contrary teo law.

The first of those positions is the olearest to us. I
call your auttention again to the languaget

"Provided, That nothing contrary to or inocn-
sistent with these articles shall be so prescribed."

In our brief we discuss thres violations of that provision.
The first relates to ths vete by which a death sentence can be
imposed, the second relates to the requirement of a formal
preliminary investigation before trial oan be had, and the
third relates to the method of revisw.

The respondent has contended that Article 38 does not mean
that all the provisions of the Articles of War shall apply to
military ocomnisalonsj the respondent contends that it morely
regns that those provisions shall apply to military commissions
where military comuissions are mentioned. The difficulty with
that is that nons of the artioles oXpressly mentions nilitary
commissions, oxcept Artiole 46-1/2, which in Steelf would be a
sufficlont mandate from Congress without Seetion 38.

Therafors, if the view taken by the prosecution 1s correot,

that proviso would have neo weaning at all; 1t muat apply te




1 something. In other words, the language
“rhat nothing contrary to or inconasistent with these
artioclea shall be so preacribed”
must refer to somothing, and we gay it refers to the Articles
of War and the procedurs outlined therein.

.o sesm not to be the only ones who had that opinien,

beceuse the President in his own Order said:

"Under tho Constitution and Statutes of the United
| States, and more particularly the Thirsy-Eighth
Article of War."
The prouoqutlon must have thought that that was srue
besides the President's thinking so, because they had the

Attorney Uenoral designated as a trial judge advocates. Ve

; : think so, bacause the language is perfectly clear that the

i‘i procedure must follow the Manual of Courts-lartial and that
no procedurs ocsn be presoribed for the Military Commission
that does not follow the Articles of War and as aonstrued in
the Manual for Courts-lartisl.

The Chief Justiece. You have not told us preocisely the
way in which this Commission and the rules under which it
procesds departed fros that.

Colonal Royall: I am starting to do shat now, eir, dut
I wanted, first, to make olear that in our opinion Artiole 38
d4i1d mean that the procedure had to comply with these artioles.

Artiole 43, page 212 of the Kamusl, says!

A "No person shall, by gemeral court-martial, bde
convicted of an offense for whioh She death penalty
As nade mandatory dy law, nor sentsnoed to suffer

¥ death, sxcept by the concurrence of all the members

e S C——
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of saild court-martiasl present at the time the vote is

takken, and for an offenss in theso articles expresaly

made punishabdble by desth; nor sentenced to life imprison-

ment, nor to confinement for mors than ten years, exocept
by the aoncurrence of three-fourths of all of the membors
present at the time the vete is taken."

In other words, under the Articles of War, which we raofer
to in Article 38, there must bs a unanimous vote for the dessh
sentense, or a three-fourths vote for a sentence of inprison-
ment for more than ten years. The Proasident's Order says:

"The cencurrence of at least tvo~thirds of the

Meadbers of the Commission present shall be necessary

for a conviotien,"
which is thoroughly inoonsistent with the Forty~-Third Article
of War.

The Chief Justice. Under that provision, the Commissfion
could condemn the men $o imprisonment. '

Colonel Royall. Well, it happens that with seven members,
two-thirds and three-fourths do not work cut the sams. I shall
have to go back to fractions.

The Chief Justice. Pus regardless of that, if they dia
not impose the death santence, it would be valid.

Colonel Royall. UKo, sir. Three-fourths is required for
ten years' imprisonment, and the President’s Order says two-
thirds. That may be the sams thing for ssven, but I do not
think it 3s; I think shere ia one difference.

Mr. Justise Jaockson. !ot; have to have a fraction in

either case, and I do not know how you could have a fracstion

of an officer.
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The Chief Justioce. You could not unless Jou dizmembered
him.

Colonel Royall. I was under the impression that 1t teok
five in one case and six in the other, and I think perhapa I
aa right sbout 18, I thought perhaps the Chief Justice had
computed it and I was wrong.

Mr. Justiee Jackson. Yeu raise the question at this stage
of the proceeding, in any event. JSuppese you have a unanisous
decision agsinst you, no master what the rule is that 4 appli-
cable.

Colonel Royall. I think that is a fair inquiry, bus 1
belisve there are two good answers to 1%.

Mr. Justice Jackson. Theam, you are twice as well off as
1 thought you were.

Colonel Royall. One of them is--and $hig &o arfisen in
this study of constitutional provisions--that shere thore has
been less than a unanimeus verdict, and the Question has arisen,
the courte have said in those instanses--in some instances; I
de not lmow whother 1a all-~that although thers was s unanimous
verdict, it did not eure it, becsuse it was impossidle $o tell
08 a practical sffect hew the resuls aross, from the faot that
the cormissicn knew or the jury knew, in that case, that two-
thirds was enough, and the natural human tendansy was to join
in when 1t was useless to protest. That has been pointed out,
and it is one anawer. It is a very prastical answer. Whether
or not it i{s fundamentally sound, I do not know, but I rather

think it 1a.

Tho other answsr 1s this: that by this method of procedure=-

and we have this statemont in our brief; I do not think 1t ean
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be succassfully denied--this matter 1s to be transmitted
diroctly to the President. The defendants will never know
what the finding of the Commission is, how the Comnaission
voted, or anything elae; therefors, we would not know any more
about it 1f we walted than we do today. It is not a Question
of knowledge; it is a question of the ability to asgert our
rights, and knowledge is preraquisite to it. The point is that
We are worse off under the requiremsnt for two-thirds than if
& unanimous vote wers required.

Nr. Justice Jaokson. But you would not know the differ-
ence if you oould not find out.

Colonel Royall. Whether wa knew the difference or not,
it would be a difference, and that 1s a substantial righs that
has been viclated. The enly thing knowledgo has to do with it
ia the time when the right must de asserted, and we would never
know whethor we oould assert it or not.

The Chief Justice. Would you know in tﬁo ordinary case
of & court-martial? I do not qQuite follow you on whether you
would know in an ordinary ocurt-msrtial.

Colonel Royall. Mo, sir. In an ordinary court-martial i
is customary. I think 1t 1s in the Manusl. I alwaya speak a
little dudbiously when I refer to the Manual for Courts-Martial,
but 1t 1s eertainly the practise to advise defense ocounsel of,
at least, the result before the review. That 18 not the plan
here.

The Chief Justice. You find something in the Order of
the Presidont which cuss off or ostops that practioce?

Colonel Royall. Yes.

Now, the second matter of oxpresa violation 1s Artiole 70,
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whioh appears on pages 219 and 220. Without reading it in
detail, for it is rather lengthy, it provides for formsl
investigation befere charges are preferred or filed.

) iir. Justice Hoberts. That 1s, of a person subject to
milisary law?

Colonel Royall. Yes.

Mr. Justice Roberts. These men are net subject %o
milisary law; military law spplies %o the armed forces?

Colonel Royall. MNilisary law applies to the armed forces,
bud Artiale 38, if it has any meaning st all, as far eas that
Proviso 1s concerned, adepts for military commisstons the pro-
oesdure which is presoribed for court-martial. Osherwise that
language has no meaning st sll. I do not recall the languags
absut military law in shere.

Mr. Justice Rodbertas. Yes. I was wrong abont it.

Colonel Reysll. We are not concerned partioularly adout
the charges, because they were preferred by a persen sudbjeot to
ailitary law; bus this is Santamount to either a grand jury
investigaticn or an investigation by a committing officer.

Mr. Justice Jackson. Is there not a differense betwsen
& court-martisl snd a miligtary commission? Under a court-
mrtial, are not these provisions we have had ocited primarily
for the protection of our own msn in the armed services, to see
Shat they do not get an unfair deal and shat thoy have what we
sonsider, under milisary circumstanses, due process of law?

A military commission is for deteraining a matter of this kind,
and it sesms $0 me that your positien is somewhat inconsistent
when you say that these men are not sub jeat to military t$risl

at all apd mon oontend, cn the otker hand, that they are
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sabject to the regulations of cowrt-martial.

Colenel Reyall. There is no umuiiou; there. If they
are not audjeet %0 military S$rial at all, the sase ends there.

¥r. Juatlice Jaockson. Yes.

Colonel Royall. Bu$ Af they are subjest te military tris},
it does not follew--

Mr. Justioe Jasksen. That you are entitled $o a regular
court-martial.

Colonel Royall. The polamt is thas ﬁuﬂ is no inconeistency
in the posision because it is sll bDased on the assumpiiocn and
mst be based on the assumpiion, wvhich we do not want to espouse,
that you will deeide the other gquestions againast us.

What you say, Nr. Justice Jacksen, migh$ apply as an argu-
ment in faver of making s differease between uuhn‘ and aliens)
but the unfortunate part is--er fortunate for us--thad the
statute 1s rather explicis on 1t and says that nothing consrary
to or inocensistent with these articles shall bs presoridbed for
military cemmissicns. Be, Cengress might have made tha$ din-
tinotion, but it has not done se. That language means nothing
at all unless 1% mesns that the rules for martisl law apply to
military commiseions.

Mr. Justice Prankfurter. I em not saying that there i
not force in your srgument, bBut I wonder if Shere is that
compulsion about 1% that you indicate might bs read %0 be
distrivuted insofar as you deal with cewrts-martial, nething
inconsistent with sourts-martial and she Articles of War shall
be permitted. Inasmuoch as Article 43 explicitly deals with
courts-martisl, and we are hers not dealing with a court-martial

but with a commission, there 1s not any hesd-on collision.




You might argue persuasively, but there is not that eompulsion.

Colonel Royall. I thimk thers is, for this reascn: that
there are no provisions in the Articles of War dealing
specifioally with the procsdure or’-uuu-, commissions.

Ny. Justice Frankfurter. From wvhieh cne may drav the
inferenss Shat the Pnlﬁ.&.nt 1s not restrieted, in the sase
of commissiens, %e the provisions fer sourts-martial.

Colonsl Royall. Thea yeu weuld have to say thas this
language has no meaning.

Kr. Justisce Frankfurter. Yes, it has, Becsuss if he
ssts up & courte-martial, you ceuld mot apply any eof the fuess
to Artiole 43.

Colonel Reyall. But Artiele 43 relates te 1l of them.

My, Justice mm«._ Ceurts-martial, gensrsl or
special.

Colenel Royall. And military coumissions. Artiele 38
relates %o all of them.

Nr. Justice Prankfurter. Yes, Artisle 33 dees) Dus, es
I say, Shere 1s no inconsistensy in dealing with a matter.

Golonel Royall. Well, I s8S1l think that the inferemse
Lo that unless the language theve is dssigned Ret e yefer %o
ailisary semmissions, it has ne meaning.

Rr. Justice Reed. If you are eorrest ia thas, there
seuld be ne oscasion te mentien military cammissions at all)
they would simply fellew the epuwrt-martial regulasions.

Oelonel Reyall. Bo, noj thsre are some things en which -

you osuld have a previsien which weuld net be abselutely eon-

tradictory of the Articles of War. I ds net kmew well emowgh

So dlscuss what the Possibilities are, but that esuld arise«
Bowsver, passing tShat prevision, Artiels 70, uhieh deals

SR ST L



with preliminary investigation, we eame to Article 46. In

skat- there i3 an even mere sxpiiols centradistion.

The Chief Justioce. The proviso iat

*saas nothing eonSrary te or inconsistens with these

artieles ahall be s¢ preserided.”
Weuld you imslude the regulation of ssurts-martial,
courts of inquiry, ud milisary sommissions?

Golenel Reyall. Yes:

n.muummtu. Iz theve sxything in the

Articles of Var st explisitly preseribes that unanimisy ie
requived I.h the ease of & cemmission?

Celonsl Royall. Ne.

Xy Justise Fraakfurter. Thevefere,
provisien that wnsainity is vequired, is
betweea that previsiea of the Presitent’
umwmoam.mnmmn

Colsnel Reyall. Apars fwem Avticle 38, ne, sir.

X, Justiee Preskfurter. Thevefere, inassuch s theve 18
asthing which dsals with cenmiseions, except the right %o sed
umm.mmumnmwnuum
-namnu mpdut that camissions may impese oF

mnu.tmn«n-a mumwam

Colensl Reyall. mummmumumuuys
I

simse there is no
shere eny insensistensy
s Order and sxyihing

whieh I adeple anu-htumouuuu-n.
muxmum.-.mu--ncm. I believe

Mommnmorm-mahsmtahnm

nhuuto—lltlmo-ianw.
« Justise Rederts. fhey mentien it i pasaing dus
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-Mr, Justies Byrmes. Dees 4% Net seem %o sontemplate &
differense? Article 15 prevides that the previsiens of these
artioles shall mot be senstvuad as depriving military seme
missions of sencurrent Jurisdiction i yespest to ;ttuuo
that by the statute or the law 6f wer my be trisble by
military cammissiens, Veuld Mt thab ceem %o sentemplate
that nothing centained in these artisles applying te gensral
seurts-marttal should apply %o military eemmissiens and the
exesuticn of the pawe>» of “.' Prisident Se previde or preseride
regulations? '

Colenel Royall. I do meS Wlwk, siy, thet that fellews,
for \his Fessens Wt 19 2ot & methed of precedure. Avtiels
38 deals with presedure. Thie is jurisdiction, I think you
will fiwd that Artieles 23 and 37, on pages 208 and 209, do
vefer te coertsin metters of preseldure W mlitary s~
missicns whieh would furthar militate agsimst the pesitien I
sm taking. Mewever, I s821) thixk Yhat the implieatien s that
ailitary cemmissions bave £0 ast ia cenfermity vith the Naxual
for Courbs-Martlal, .

Mr. Justice Rederis. Artisle 46 dess refer o thai.

Celenel Royail. I was osming to that. The lash eme of
the sonfliets is Aviisle 4. ¥have, 1% seams So me, we have
not ealy a divest and axpliei¥ eentvedietion but one shich is
sest material. Artiele L6 sayeid

"Under such Yeguiaitons as may De pyeseribed by

the Presidentd every nnn ct t9ial by general souri~

marttsl o7 military comiiasies Pessived by a reviewing

or seafiraing authorily shkLl We efovred by bin, befers




Judge Advocate General. Mo sentence of a court-martisl
shall be carried into execution until the same shall
have been approved by the officer appointing the ocourt
or by the officer oommanding for the tims being."

There is an explicis direction to refer it to the Judge
Advocate General or to a stafs Judge advooate before she matter
1s detormined by the reviewing authorisy.

Article 50-1/2 fn she second paragraph says:

"Before any record of tyial in which there has

b;on .dju.dso.d & sentence requiring approval or son-

firzation by the President under the provisions ef

Article Ii6, Artsole 48, or article 51 1s submitted to

the President, such reserd shall be oxamined by the

board of review.”

Then it sets out and preserides specifically what the
board of review shall do, and that inoludes & review of the
legal sufficiency eof the matter; in other words, 1% is a method
of appeal. ,

Fotwithatanding thas fast, the President's Order expressly ,
provides that ’ ‘

*The record of the trial including any judgment er

sentence shall be transmisted direotly %o me for my

action thereon."

That, we say, 1s in direct violasion of Artislelf and in
direot violatiocn of Article 50-1/2, which refers %o Arsicle Lé.

Fot only is thas true, but the President bhas designated
in his Ox;dor a8 the prosecuting offioer the very person who
urder Articles 46 and 50«1/2 would have $o review 1%, theredy

making, as a practical master, compliance impossidle if he




should in his discretion refer it to a reviewing suthority.

If ne d3d so, 1% would not cure the defect, because it de-
prives us of a right of appeal or a right of review, and this
Order expressly deprives us ef it.

Er. Justice Prankfurter. Arsisle 48 refers to Article L.
Presumadly Artiole 4§ calls for eonfirmation not By the
Fresident at all but deals with & ceurt-martial. Article L8
sayst )

"In addition te the appreval required by Artisle

45, sonfirmation by ths Presideat 1s required in the

fellowing sases bdefere the ssntense of a sourt-martial

is ou-plod into sxescution.”

Se, t.hnt means that Artiole L6 exocludes er deals my
vith situations vhare ths President does not some inte play st
alle Am I right or wreng abeut thas?

Coelensl Royall. I think you are wrong; but let ms see,
first, if I understand ecorrestly what you say. Artiele 48
provides for an additicnal review; it does not dispsnse with
the necessity of Arsisle US.

Mr. Justiee MM». e, my point is that in addisten
So the appreval required dy Arsiole 4, confirmation by the
President $s implied; therefere, Artisle L6 does exelude een-
firmasions dy the Presidens.

Colsne)l Royall. I do no% think se, sir.

Nr. Jussise Frankfurter. lay I suggest thas you read it
egain?

Colonsl Royall. Arsiole 4§ provides for sonfirmasion in
oVery Case, as wp censtrue 1%.

Mr. Justiee Frankfurter. Yesa, bBut by shom? IS provides
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for a confirmaiion vhen the President shall suthorise
apprepriate regulations wheredy a senrt-marstel is %0 be
"received by a reviewing or cenfirming authorisy” and "shaly
be referred by him." What 1a the "Mim"? _

Colonsl Reyall. By the reviewing or sonfirming authority.

kr. Justiee Pramkfurter. Therefere, the President ts s,
80 far as Artisle US 1a ssasernedt

Colonel Reyall. BNo,

Mr. Justice Prankfurter. The President may make regu~
lations previding fer reviev by himself? That Coes not sesa
to me to de sensidle. 7Then I go Baek %o Arsisle L8:

“In additten o the apprevel required by

Artiele U6, confirmatien by she Prestdent ts

required # o o

Thet would mean shet if the President is So eonfirs by
Artiole 46, he L3 slso required %o senfirm by Arsiole 48, 1n
addision. .

Golomel Royall. I think this is trues I hink Arsiels 46

requires confirmation in ell sases.

Nr. Jussice Praskfurter. Must ovori sourt-mrsisl ge so
the Presidant of she Uaited States?

Gelonsl Roysll. No, enly those under Article L8,

Mr. Justige Prankfurter. All »ight. Then, Artiole 4§
deals with thoso that do nos ge.

Celonel Roysll: I do not think se. I think $hag
Article 46 deals with all, and Avtiele 48 eays whioh of them
shall require approval by the President.

Mr. Justice Frankfurter. But 1if they already require
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approval by aArtiole 46, why do you again require approval by

Article 48t

Colonel Royall. It is merely nﬁiug specifie which ones
he has to approve. If Artiocle 48 applies, and that refers to
Artiole L6 slso, shat does not dispense with the necessisy of
sending it to a resviewing suthority.

Nr. Justice Frankfurter. Does the scheme of the legis-
lation muke it such that we are here desling merely with
court-martisl where you have intermediate tridunalst

Colonel Royall. It says in Arsiele 4B shas

"{d) Any sensence of death, exceps in the casss

of persons convicted in time of war of murder, vape,

mutiny, desersion, or as spies; and in sush excepted

cases a sentense of death " ve carried inte execusion,

subjeos to the provisions of Article %50-1/2."

That also refers to Artiole 50-1/2.

I think that is correst. I have it en beSter authorisy
than I am=-from Colonel Dowell.

Whichever 1t is, 1% has to comply wish Arsiels 59-1/:, ‘
and Article 50-1/2 requires a method of review, and the
President's Order dispenses with the nssessity of that methed
of review.

Mr. Justice Jaskson. If you had a review, and the
reviewing authority set aside the finding or the sentease,
eould the President reinstats it?

Colo;ul Royall. I do not shink so.

Mr. Justice Jackson. You think that he would de bound
by is?

Celonel Royall. Yes, though I am not esrsain abeut is.




I now underssand that he sculd refnstate 1.
Mr. Justiee Jackson. If he oould reinsiate it, then

She reviewing authority is merely advigory %o him?

Colonel Reyall. Artiele 50-1/2 provides for two types of

review. One is review of the legal questions involved. We
are deprived of that entirely.

Mr, Justice Prankfurter. In Artiele LB de you possivly

seme undey m«uvnzd d, ths requirement for review and eon-
firmatien by the Presidemt, whieh you read? It could net be
anything else sxceps 4.

Colonel Heyall. It dees 3ot seem se.
Nr. Justsice Frankfurter. Suppese yeu Yead nbd!vigtoa d.

Celonel Royall. Yes, we came under 1i8.
My, Jussise Prankfurter. Why?
Celonel Reyall. Bedause 1t says:

"Any ssntenee of death, exeept ia the cases of
persens cenvisted in %ime of war of murder, rape,
mtixy, desertiem, or as sples.”

By, Justise Framkfurter. "Im time of war"?
Celeasl Royall. "In #ime of war,” but "in such

exespted um"-mh;oh 1s our eass--"s gentence of desth my
be sarried into exscution, subjeost te the previsions of
Article 50-1/2 & @ o"

Kr. Justice Prankfursér. Read the rest of 1%.
Colensl) m. "e-upon confirmation by the cemmanding

geasral of mmum'nou or by the commanding gensral
of ths Serritorial department or division.”

Br. Justise PrankfurSer. Do you not see that this case

ssuld net pesaidly got that kind of eonfivmation and geuld not
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posuibly ceme under Yhat?

Colensl Royull. Well, 1% esuld, yes. If 1% f3 ina
military sene, it could, and that is a prerequisite.
¥r. Justies Prankfurter. Whe is the cm' md
of the arsy in the f1e1d whers nis Beok placet
Colenel Reyall. I de nmet Xnsv the names of the gonerals,
1 have net ged.thal far aleng. Thsre is, of seurse, a general
who commands this sres, but I do met kmew who hé is.
Xr, Justise Prenkfurter. As I say, study may shid lighs .
" om 18, but I am Just rateing the question whether the whole
miter of cenfirming and reviewing dees not relate %o offenders,
effenses, and oiroumstanses ether Shan those ix this ease.
Colemel Reysll. If Artiile L dees met s3ply So this case,
then I say that &% weuld pus dask under Arttole 4.
¥ro Justtee Reed. If you ave under Avviele 46, and the
case 1s tmmedlately seat %o the President, why canmot the
President send 1% %o the reviewing effisert
Colonel Reyall: HEs ssuld do that in his diseretion, it
$his gives us a right of review as & malter of right, and we
eould nes know whesher he exereised his disoretion until teo
late to do us any geed.
Mr. Justice Reed. If Arsicle LS applies, you would assuse
Be would fellew 8%, It ought te be referred by bim before he
acts thareen. '
Oeslonel Royall. Xe says Rers thas
*The reserd # & # ghall be drengmigted directly to me

o 8 o"

Nr. Justiee Reed. Yes, and then under Article 4§, having
been transmitted by him, 1%




‘shall be refarrsd by him, before he acts thereon, to
his ataff jwige advocste or to the Judge Advoeate
Jsneral."

You say that he cannot refsr it to the Judge Advocate
General bacause ths Judge idvasate densral 1s a prosecuting
officer.

Colonel KRoyall. That is righte.

The Chief Justice. In othor words, ths detention would
not be unlawful ungil every attempt had heen msde to carry
into effect the conviction without reserting to this method
of review. Of course, your writ is addressed to the unlawful
detention. All your other points are out of the case. Then
you say the detontion was unlawful until the President ordered
the carrying into sxsoution of the sontence without the review
presoribed in Article L6.

Colonel Royall. The answer is twofold. Article 50-1/2,
shich I was just preparing to read, saysi

"Before any reoord of trial in which there has

been adjudged s ssntence requiring approval or con-

firmation by the President under the provisions of

Article 4§, irticle 48, or Article 51 ie submitted

to the President, such record shall be exanined by

the board of review."

They examine it before 1t gets to the President. We
think 1t 1s of material import to deprive a man of his right

of appeal. This deprives him of his right of appeal.

Mr. Justice Reed. He 1s not deprived of his right of
appesl 1f this is a void statute until someons who s asked to

hear the appeal fafls to do it. He camnot do 1t at this stage
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of the procsedings on

any theory baecause we have not any ocan-
viotion,.

Colonel Royall. Ne, but the Order haa slready dbesn

isasued :aupml:.ns with the right of Feview.
Mr. Justice Reed. BRug Jou say Shat thet is voidable.
Colonel Roysll. That 1s right. If the Order is velq,
then the whole detention is unlawful,

Mr. Justice Resd. ‘Then 1t has sceomplished nothing in
She etate in whioch it stands.

Colonel Royall. The Order would not be vold in part; it
would be void entirely, it seems to me,

Nr. Jmttge Resd. Do you mean the Order for the trialt?

Colonel Royall. The Order of the President.

¥r. Justice Resd. The Order direosing trial?

Colonsl Royall. Yes, it would be void.

Mr. Justice Reed. Because he presoribes an unlawful means
of appeal?

Celonel Royall. That is right,

¥r. Justice Reed. If that is void in his Oorder, why
weuld it destroy the rest of the Order directing trial by a
stemmission subjeos to the applicable rules of law?

Colonsl Roysll. Well, sir, bdecause I do not think that
Shat 18 capabdle of segregation; that is an inhorens part of
the mhole precedure. I do not think you could Sake a part of
this Order and shange it unless the other part remained in
effect, unless they are olearly asparabls. That, of oourse,
18 o matter that arises frequently in the case of statutes.
I believe that that 1s such an integral pars of this Order that,

if we are correct about it, the Ordor itself is void--pot merely

the master of review, but the entire Order.
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In addition to that, wve make the point, whish I wvon't _
] argus at any length, because it is covered in the bdrief, with
reference to the rules of evidence pressribed by the President
and proof vhich would coavince & ressonsble man snd vhich the
President of the Commission thinks wouid c&:umo & reasonable
man., We have discussed that, and I won't go into that any
further.

Then ve have the Commission itselif delegated to make
rules, vhen the l'tltnh gives that pover to the President
(Artiole 38). Of course, ve understand that any sourt has
an inheront right to make rules in the absence of a specific
atatute to the contrary, and it is oondceivable that a military
commnission might have that authority unless a statute said it
d14 not. .

This statute says the President shail prescride the rules,
and ve contend that he had no right to delegate something that
vas expressly oommitted to him. Not chly did he delegate it,
but he delogated it to the Commission to mako rules as the
action roquires) not rules in advance of the hsaring--ths
record shows that they vere not made in sdvance of the hoaring--
but rules made during the hearing. That cculd change the

reQuirement from tvo strikes to three strikes after we got at

the bat. .
i The Chief Justice. Does it sppear what those changos
vere?

Colonel Royail. Yes, sir. I say “changes.” Rules vere
made.

The Chief Justice. I mean shange of proocedure.

Colonel Royali. Change of procedure from vhat would be
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the ordinary procedure.

One of them arcse early in the hearing, vhen we asked for
the right of peremptory chalienge of cne member of the
Camission, vhish is presoribed by Artisle 18, and that vas
denied us,

The other 1s a matter which differs very zateriaily Crom
the common lav rule of evidenss by admitting oonfessions of
one of these defendants, not alone on the abarge of oanspirvacy
but on all the substantive charges, oonfessions made in the
absanoe of the other defendants and after they were in appre-
hension or apprehsnded. '

That vas a very material fsotor in the proof of this case,
as thw record viii shov.

The Ohief Justice. Was there a rule govering the
introdustion of confessions before this modification, as you
say?

Oolonel Roysil. There was no yule at all made until that
situation arose during the trial.

dr. Justice Roberts. That was a ruiing rether than a
rule, vas it not? It was not a rule.

Colonel Royall. Probably not.

Nr. Justice Roberts. It was a ruling on evidence.

Colonel Royaii. It was prodably a rule on evidanse,
Hovever, of courss, the matter of the challenge vas in overy
respect a rule.

Nr. Justice Jackscn. Was your objestion to the oonfessian
upan the ground that it vas not admissidle as against the
other parties or on some ground that the oenfession was not
voluntary?
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Colonsl Roymll. We did objest to one or two on the
ground that it vas not voluntary, bdut the objestion I am speak-
ing-of is the objeotion an the ground thst it was not
aduissibie s» against the other parties.

Nr. Justice Jaokson. You oisim it bound only the party
who made 1t?

Gotenel Royail. That is right, sir, exsept possibiy an
the question of conspirecy; and that was the essential part of
the proof in this case,

Nov, those, may 1% plesse the Court, are our contentions.
xm:umxuu:morm-natumth-omrtucx
nad pllmd. but that is immaterisl, of course. Ve tried in
cur briefs to sover thess varicus contentions as best we oculd.

The Nilligan case, 1 am suve, is famiiliar learning to
every mamber of this Court. It 18 the basis of ocur position
bere, Ve think that doth the majority and minority opintans
fully sustain cur viev,

The distinotion detveen the Nilligan cese and ours, if
one axists, mist do on the ground that Milligan was a oitisen
orummmtmowtmumnnma since
the Niliigan case. Those are the distinotions that the
Attormney Gensrel makes, and pessibly there are some more.

Ve think that the Milligan case, Vhich has been lav for
sevanty-five years, is still l1av today and that these peti~
tiocaers are entitied to trisl before a oriminal court, Just as
the court in the Niiiigan case granted.

I won't say anything more abeut that, dut I do mention it
beasuse I may vant to deat with it in reply to the Attorney
General.
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