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»n ARGUNENT CN BRNALY OF TNR XESPONDENT
? yi'1 THRE APTONNRY GENERAL

The Attorney Generel. Nay it pieass the Ocurts ¥he
United States and the Germsn Reich are nov at war. That seens
to be the essential faot on which this case turns and to whish
all of our arguments villi be addressed.

The othor essential faot, as is oleariy admitted in the
stipulstion, whioh itseif as cne of the stipulated faots
adaits the averments in our ansver, is that these patitioners
Are eneaies of the United States who have invaded this ecountry,
and that they are nov asking this Osurt for the rights guaren-
teed by the Pifth and other Amendments to the Censtitution to
protect them in the trisli by a military court from varlike
acts caloulated to destroy the country under vhose Constitu-
& tion they are now olsiming these rights,

b i Ve vill show first that alien ensmies--and Xr. muul
Roed asked the status of these perssns--have no rights to sue
or to enter the courts of the United States under these
slrcuastances, both becsuse of the President's proolamation
and because of the statutes governing the oase, and also be-
cause of the very ancient and ascepted common law rale that
such enomies have no rights {n the sourts of the sovereign
vith vhich they are enemies.

Hr. Justice Reed asked Colonel Royail with respect to the
status. The essential part of the status of thase petitioners

5 18 not whether or mot they are citisens. It is sdmitted by
Colonel Ruyall that six of them are not oitizons; and ve
contend that the aota of Haupt, tho soventh, showed that ho -

too has forfeited his citisenship.
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Hovever, that is not the essential factor of the status.
The essential factor of the status is that ail of these
perscns are enemies of the United States. 8o in judging
their rights to come into court, ve meet the 0aso on the
threshold to detsrmine vhether or not under this proclamstion
and under the 1av they have any rights to file this petition,
In judging that ve should consider mot their oftisenship,
vhiah seems t0 be irrelevant, dut whether they are enemies of
the United Btates, osught in the sot of invading the United
States, and nov requesting the courts of the United 3tates to
help thea. Under that status I think it is very olear that
they have no rights.

Before going into a discussion of the common lay rights
of snsmies, it seems to me important to remember the nature
of the writ of habeas corpus itself as it is defined in
Halsbury's Lave:

“The writ ¢ & ¢ 13 3 prerogative prosess for
securing the Liberty of the sudject by affording an
offective msans of immediste resief."

Again, Halsbury points out that it viii not be granted
after convisction by & duly constituted oourt sartiai, the
proceedings of vhich have in due sourse bdeen confired by
campetent authority. )

Now, it 1is true, as is mentigned by Bilaokstone in the
early days, that the comman lav prinsipis that enemies have
no rights to the courts has under certain circumstances been

relaxed. VWe have recognised that relaxation in Amsrioa.
Under certain circumstances, in other words, vhere, after the
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deglsration of var, it is found that an alien has lived bere
many years as & matter of privilege, the court may grant him,
undu; certain oircuxstances, sccess t¢ the ccurts; but it seems
pretty clear that that is a matter for the disoretion of the
sovereign and does not g0 to any fundamental right of the
alien.

In other vords, -the right of the alien to & habeas sorpus
in ordinavy times of peace, such, for imstance, as his right
to test deportation proceedings, is clearly distinguishable
and distinguished from any right that he may have in time of
var, for var vipes cut the rights of the alien in that regard,
although, under the dissretion of the sovereign, he may, for
convenience and for the purpose of internal organisation, be
grented a right to use ths courts for certain iimited purposzes.

The Ohiesf Justice. He would have his right to defend
himself? That is recognised evea in a ocourt martial.

The Attorney General. His right to dsfend himseif vould
depand cn the statuse or the common lav.

the Chief Justice. I suppose if he were indicted in the
oivii courts he wouid be allowed a defense.

The Attorney Qensral. I think it is perfectliy clear that
a statute could de passed--

The Chief Justiss. I mean undsr the atatute as it otands
today is there any questicn that an alien anemy, if he ia
Acoused of a orime, may dofend hiuwself?

The Attorey Genersli. FHo.

The Chief Justice. Or in a oivil suit may defend the
suis?

The Attorney Generel. No, But I think s statute could de
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passed undery vhioch other jurisdistion could be taken for the
trial of any alimn. ,

The Chiaf Justioce. No such statute hes deen passed.

The Attorney Generel. Neo sush statute has deen passed.

The Ohtef Justice. Vhat I e oowing 6 s this. Is the
vrit of habeas oorpus anything more thaa & mods of defeass,
snd is cne wiio sesks & ¥ris of habess corpus testing the
validity of his triai,even though an aiien ensmy, in the sam
status as an slien ensmy who comes into ecurt and sesks to
recover & judgment in & oivil suit? I belteve there is s
case pending in vhish the Departzaat of Justioce oomtends he
May do that.

The Attorney Gensrvel. I think that makes a very good
distinction. In other words, vith referense to & case vhere
he comed in to plesd im court on & commercial suit, that would
dspend cn the statute that has desa passed after the declare~
tion of war or some Ezecutive Act of the President or bdoth.

In & vrit of habess corpus it is perfeotiy ciear that the
alien enemy is not entitled to the use of the writ exoept to
doternine the basis jurisdictionsl fast of vhether he is an
aiion enexy. Vhen I say that that seocms to me perfestiy
alear, I am sposking of ali the apprehsnsions under the
Presidsnt's prooclamation in this war and in the other var,
directing the Attorney Genersal to fssuo warrants apprehending
dangerous siien ensmies. If 1t vere not for the var and the
offoct of the var on the alien's right to & petition, he vould
clearly be entitied to have the questicn of whether or not he
vas dangercus determined and, if there vas no evidence that

he vas 8 dangerous alien enemy, to be releasod,




Our courts and the English courts have consistently heid-.
and 850 has the House of Lords--that vhere apprehension is made
during the var, under similar sircumstances, the petitioning
alien--and not necessarily an alisa undsr the Engiish lav.

' Under the common lav, known as the Defense of the Realm Act,
it may de a petitioning sitisen--has no right to test the
grounds of the Home Seovetary in making the apprehension; and
vhere the Home Secretary mskes & retum that he 414 bave such
feasonable grounds, the courts won't go behind thet. In one
case the question vas raised in a habess and in another case
on & motion for partisulars.

It seems to me, therefore, thet that is & holding that
mwtumputameromummuu
of fast whtch he novmaily scould raise in times of pesce wiil
ROt be permitted to him in times of war.

Mr. Justice Prankfurter. Mt the arguusat, as I appre-
hend it, 1s that on the fase of these papera, these petitioners
are outside the category, exeluding them from the right to
resort to the courts. As I understand 1t, that is the
argunent that Gelonst Royalil makes. Thevefors, it is a 1ittie
different from the English lav, where the Homs Secretary said,
‘I bave reasonable cause to beileve that these are dangerous
perscns,” and the House of Lords said they would not go behind
that.

If the Home Searetary had said, "I detain this person,
Sithough I thiak he 1s not a dangerous person,” on the face of
that yetum the Home Secretary, I take 1t, would be ocutside the
statute. I am not muggesting that that is this case. That is
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the argument of Colanel Royall, if I understood it. Is it not?
The Attorney General. Yes, but I think in order to
determine uhat rights these petitiocners have, vhat must de
sondidered is not anly the statute and the prociamation, but
the gensrel common 1AV rights whioch apply to enemies in time
of var. All I am pointing out is that whea war is declared
the rights of enemies to Telief in court is largely dspendent
on the dissresion of will of the sovereign.
" Po put it in & different vay, it wss suggested here that

. the procismation, aithough not in so many words, declaring
aartial 1av, exercises the same powar that the Presidsat has
mmmmmmm. on the ground that to a lesser or
greater extent, the President has biosked off those oircus-
stances under lhnl invaders of the country--slien invadsrs
of the countyry ~3hail not have application to the oourts.

You can say positively that the Presidant has said that
tiey shall be trisd by military tribunal, and negatively it
follows that they shall mot de tried by a oivil court. He has
said both. In the dommisaion ordering the trisli, he has said
that they shail Be tried Dy a military tribunal. At the same
time he has diocked off trial in the courts.

{ How, the Question is whether or not the Presidsant can do
that under the prooiamation and under the statutes and under
the general principle that in cases of wvar the rights of an
‘m«mumwo of tha sovereign.

Nr. Justice Prankfurtsr. MNr. Attorney Genereal, may I ask
whether, assuming there had beon no generel proolamation, but
serely the order censtituting the commission, you would not de
hare making substantially the same argumsnt?
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The Attorney Generei, Yes. I think what the proolamatica
edded to the 1av 1s this. IR the firet place, 1t expressed’
a & policy of the Executive Bransh of the Govéimaeas.
Under President Viisom'’s prosiamation, and today under
E‘ the President's procismation, confusion exists in the minds of
the court, particulariy zow, as to whether s» not aliens have
any right in ocourts wnder those proclamations. The dstovmina-
tion by the courts, as has been said Wy many ceurts, viil
depend very largely on the pollcy which the President has
expressed vith reference teo his handling of ailen enemies,

If 1t bDecomes perfectiy eisar that nothing i the procls-
mation prevents those easnies long resident in this oountry
from having their normal rights to sue then the courts wiil
pernit them to sue. o

If, on the other hand, there is suything fourd in the
proclamation--1 am speaking now of the gsnerel men-'t_un
under vhich silens vers apprehendsd immedistely after the var--
that ths President in that prosiamation, by omitting the same
clause as was in the prooismation--I think it was in 1916 that
Prosidont Vilson signed it--has changed his polioy with respect
to alion enemies, then the courts will prodabiy follow the
express poiio: of the Presifent in determining whether or not,
under the proclamstion -do under statute, alien snemies have
any right to sue.

I think the proclasation has a sesond effsot, ¥r. Justice
Frankfurter. I think that if under the sccpe of the Miiligan

case, vhioh, with your permission I will discuss & 1ittls later,
thers is any neceasity for the declaration of that state of
facts to ocour to vhioh not martisl lav but military sotich may

TR e e e e TN

Yo B e pe T A U I




112

‘e appiied, then that the President has found by the proslama-
‘tion that that state of faots does exist-~and the oourts, of
sourse, vili be very refustant to £° behind the declavation
“NOMIMM&&MSMQI‘MM%MH
are uch military sivoumstaness that the conditions in the
&rea in vhieh the fasts of the invasion oesurred maks it
pertinent to Sy the petitioners ia & mititavy seurt.

mmmn&.. hose, of ccures, ave we veyy
different questions, - It might vell be that, a5 Commander in
OChtef, the rgnmn has powers se ¥y offemderys under aiiitary
AV, numm;mrmmm-nmuum
defendants, ve are not thea sonsernsd vwith any questien of
Aliea ensmies e vay or the other. The questiem, I take i3,
has application oaly 1f we cems %o the somslusion that the
Fresident had 20 such power. Then the questien wouid de
mmm'mﬁmmuu-mmymm
enamien.

The Attormey Generai. Yes. .

The Qhtef Justiee. Ve ressgaise that andinarily the
mmmmuunﬂn-ﬁpulnm.utnm.
Pesoguins that sourte ave opea %6 & mam eharged vith an offease
$o defead himseif. uommemmm“to
him, evem in & eivii suis, to defend himseif, Under those
otrcusstanses ke has that appertunisy.

I come Mk o my question. If ve come to the oonsiusica
that the Presidemt has not the power to try them, under
sireumstanses itk these, W & nilitary sommission, the
Queétim Vaem 15 Whether e shuid Aveat 1% mave Iile the
defense of an siien fewad 1a $his seuntyy or whether we shoutd
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treat it Like a suit to get affirmative relief.

Of oourse, its cnly object is defensive. I do not knov
of any suthority in this oountry vhich disposes of that
Quoestion. I am not quite sure that the 2ngiish cases are,
even in prinoiple, controiling.

The Attornsy Generel. There are certain cases vhich I
should 1ike to disouss, I think that is a perfectiy fair
statement. Then the question 1s, Is the right to a vrit of
habeas corpus in the hands of an enemy move similar on the ane
Band to defending & orime--

' The Chief Justice. Vhere by sssusption he is entitled

to make & defense and to inciude in that defense the fasot, if

it 1s a feot, that he 1is being tried by & laviess tribunal.

The Attomey Genevei. That is the question. In other
vords, is this writ of habeas corpus the type of reitef vhich
during var the ccurts give to enemies

The Ohief Justice. The anly effeot being, ve vill assume
for the moment, to make a defanse, whish he is entitied to do,
and vhich ve vill assume for the moment is a lswful defense
and a valid oms.

The Attorney Gensral. 1 shouid csre to make it different.

The Chief Justics. We have to make sil those assumptions
in order to make it effective.

The Attorney Gensyel. I should Like to make my assumptiom.
!hnxyoﬂutofitutomnﬂhllmhuluutm
trial to & civil trial.

The Chief Justice. Which he is ontitied to have if the
President cannot try him by military conmission, such as in
this oase.
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The Attorney Oeneral. But again 1o% me say that the
offeot of that is not $0 ¥ipe cut the defanne of he petiticner.
It Feslly 15 to relegate him to that type umuunud:;a
in t1n0 of var is velegated for snenies of this couatsy.

Under the cases vhich I Mave eited in my brief, idat seems
to me, therefere, to point to the faet that a writ of hadeas
i ocorpus in the hands of an eneny during Var $ime is dented te
i Nin by the courts on the analogy of the commervoial sases
nmrmuﬁ“dhorﬂnlm.%u
the Ohief Justice suggested, ¥e permit even %0 eriminais to
defend themseives. .

In other words, 1t sesms 10 me that the amalogy of the
oriminal defending himseif through the Writ, o go through the
tecknique and hit st the heart of the thing, is not, perhaps,
vith due deference, Gquite an exast analogy as is the type of
tribunal vhioh the enemy eiaims he is entitlied te.chodse, It
may be that & sitisen--welii, I should pot say citisen--thas a
non-enomy 188 far greater right to assert his Jjurisdiotian ap
time of ver than an enemy.

Nr. Justice Black. If thet is true, then, who wiil
dstemuine vhether or not he is an ensny?

5 The Attormay General. I assume that the questien ia
direoted to who wiil determine in his petition for a writ of
habeas corpus wvhether he is an enemy?

Mr. Justice Blsck. You classify thenm and say that there

" 1s & difference betveen an enexy and & non-alisn and you say

51‘ the enemy might inciude & oitisen. What I msant was, Suppose ‘

' the man vho is charged 1s & oitisen, and you stremiously insist

that he s not an ensxy of the country; is that faot to be
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tried by a military commission or by the QOourt?

The Attorney Generel. I think every court or commission
determines its jurisdistion. Now, the question &s to whether
or not it has final determimation of that jurisdistion, and
that cannot be questicned, is the very essense of this case.

Nr. Justice Roderts. You say 1% cannot be questionsd?

The Attorney Generel. That is the guestion before you.

The Chief Justise. Undsr your argumsnt.

The Attorney General. Under my argument, and we ave
dealing with the effect of the proelamation and the 1aw and
the statute as to vhether or not, at the threzhaid of his
case, he can exeroise this right.

uxormumzntommthtmx:
vith that first step. Mhen we got Beyoad that step we than
discuss vhether or a0t the Commissiom is properly esmstituted,
and I viil avgue that 1t is properiy semstituted and that it
has jurisdiotion over the persons and that it has jurisdiosion
over the offenses.

xvmmmmzmhmnnmuu
affects this decisicn exsept & eertain dietum im the Mititgea
oase vhioh seemed to me profoundly wromg.

1 vili then, in oloaing my argumeat, 89 into the gQuesstsion

ummrmcmmwommmmu
eu-umu-m:mnmunmnu.omunm

zot teobnically obey those, whether, under the writ of habeas
sorpus, this Court can go back into thas triatl before &
Ailitary commission and deterwine those objecticus msde to the
manner of trying the case. -

Nr. Justice FPrenkfuster. Do I understand, in viev of whe

ST SO U M T
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Jou have said, that even though we weat to full langth with
you on the question of alien exemies, ve vould stiii have to
rm'ﬂn qusstion of the jurisdiotion of the Commission as to
one of these petitiners besause he is a oitisen, theugh I
underetand that the argumeat ia that the very oircumstances in
comtroversy have revoked his oitiseaship?

‘The Attomey General. Nr. Justice Prenkfurter, I am very
giadyou asked that questian, bessuss I think, in my opening,
ia ansver to Nr. Justice Resd's question as to the status, I
said that the status was the atatus of doing an easny and not
m-um«um-uuun um.exmma
wtmuuummmrnmumm

1t is perfectliy clear that whea wvar breaks out ail
persons yesiding in Germany who go on residing thers, and
after & yeasanabls time they de Rot make any effort to isave,
vhather American aitisens or net, becoms ensmies of ‘m.
country, aad that has alvays been fundamsntal lav. VWhea war
breaks out and the oitisens of America, vho have a &ty in war
to sems bask to this country, fail to do se, they ave elassed
vith eaemies.

The dsfinition of status of an enexmy is not iimited, nor
can it be defimed by the status of oitisenship, although
citizsenship very cisariy, and in same cases conolusively,
proves the fast that he is an enexy. rormm.num
are enemiss, Lut that does not sxolude /the Ac{un}t enentes
because there very cisariy couid be Americans ¥ho are also
ensnies.

Nr. Justice Jaokson. When an Amerioan becomes an enexy
bmnmb’o_utu‘tmn.
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The Attormey Gemsrel. I would not Limis it, Mr. Justies
Jackson, to tyeasoa. IS seems to me 0 be tbe prastisal
definition of the vord and Mot & theoretical temm. AR enemy
1is scmecne whe joins the ammy. ' - ’

Nr. Justise Jeekson. I undewsteod me‘ there vas ne Jein-
ing of the aymy in this sase.

The Attorney Gensval., Thare 8.

Np. Justise Jucksem. I may be mistaksn on the faets. If
he joined the army, that slearly would eomstitute treascn,
would it not?

The Attorney Genevel, Yes, bus what X was going to say
1s this. lmoumnmu-unu-mmtwjom
the army you lost your oisisenship, Thewe is mieh & statute,
but for the moment eiiminate that: I take 1% thet an Amerioan
vho joins the Germam Avny immediSeiy Lesomes an enemy. Thas
donstitutes the dasis of the orime of treason, but the faot of
joining and fighting makes him an ensmy.

Mr. Justice Jeoksoa. Ee Lloses his eftisenship sutomatic-
ally, vithout any deoree of the sourt?

The Attorney Gensrel. Under the statute he loses his
sitisenship.

Nr. Justice Jacksan. Without any judgment of any sourt?

The Attorney Gensreli. Oh, yss. There is nc gquestion about
that at ail.

Nr. Justise Frankfurter. DBut suppose the question of fast
orjoummmumunmnummornqm.m
the face of the papers, vas an Amerisan oitisen. %Thewe is a
problen, is tiere not, that is raised by such & persen, and the
question of fact 1s so intermingled vith the legal questiocn of
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deoiding it one vay or the other? 1Is not the position of cne
vho i3 an American citiszen, on the face of documsnts, in &
different catogory?

The Attorney General. I think 1t is.

Nr. Justice Frankfurter. I vanted to inquire as to the
ccnceded oircunstances in this case. Is the situation of the
s0-called American citizen in that category, vhere the faots
of sllegiance to this scuntry's esemy are in dispute?

The Attorney Generei. I think ths faots olsariy shov
that he LlLost his sitizenship.

Nr. Justice Frankfurter. The facts are open to ust

The Attornoy General. The facts are here.

In that oonnection, perhaps it would be appropriate for
a8 to Pefer to the appendix to my brief, for the convenience
of the Court, and perhaps you vould Like to refer to the pages
in following the argument.

Pages 63 and 64 are convenient references to the statutes.

You will find on page 65 & reference to the Annex to The
Hague Convention, which, by the wvay, is fournd in the statute--
the adoption of the Convention--and, in passing, I think
Colonel Royall said there vas soms questicn as to vhether there
vas such a thing as ths lav of war, but it ie very olear that
there is.

It 1s intereosting to note on pags 65 that the Annex to
the Convention refers particularly, in psregreph ¥, to the
tanguage, "To oanduct their operations”--that is the law of
armies--"in acoordancs vith the lavs and customs of var.®

Ooing through this appendix, on page 66 ve have listed
those artioles of var which ve think appropriate.
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On page 69 ve have quotod a ssction from tha Treding
With The Enomy Act, and on page 70 the Bationality Ast, vhich
has particular referencs, Mr. Justise Frankturter, to the
poti'flmr Haupt.

Than, in Appendix II, ¥s have noted scme of the history
of military trials of belligerents, bscause, after alli, ve
have to go bask into the history of mititary trials in order
to judge as far as pOssible vhat the law of var 1s. That
covers the Revolutionary Var--

The Ohief Justise. I Suppose you mean that theve is a
1av of wvar which may apply, even though you find no spesifio
provision in the Articles of War, to authorise this particular
prosecution? .

The Attorney Gensrel. That is precisely what 1 mean,

Nr. Chief Justice. Ve must loock first to the statutes. Weo
£ind 81 and 82 are helpful to us thewe. That is an Aot of
Congress making the Artioles of Var.

Then ve Lock alse to the common 1av of war. Now, some
of that commcn ilav has bean codified and expresased in The
Hague GConvention, but much of it is comman iav, vhish certainly
existed long before the Oonveation whioh codified it in the
SERS sense as our codifications of lav; and for that common
1av ve must fock to the history of military tridunals and
military commissions in order to determine the types of
ailitary offenses vhich are cognisant undor ailitary lav
during war.

This part of the Appendix touches very brisfly--I am
lomnhnutlldemrmxtytodomunm:omm
on {t--on the Revoluticn, the Oivii Var, cases after the Oivil
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¥War, and the World Var,

The Chief Justice. I want to 8ot olearly {m mind what
you are arguing. I understand from what you have said that if
ve should oame to the comolusion that th;u men are not sples,
oven under Artiole 82, that does not olose the case as far as
you are concomsd?

The Attorney General. Not at ail.

The Chief Justice. You are saying that there is pover to
pmm“mhltlﬂdpﬁnﬂhhtiﬂ“mmumm
enoniss of the United States, according to some rule or other,
I suppose you vould call it the lav of var?

The Attorney Generel. Yes.

The Chief Justice. And the President may institute that
prosecution vithout authority from Gongress?

Tho Attorney General. Yes.

The Chief Justice. BSpesific authority?

The Attorney Genersl. Yes; and, Mpy. Chief Justice, l.n
this case I say he has that spesific suthority,

In cae of the qussticns of Mr. Justice Prankfurter's ko
raised a possible thought in my mind. The declaretion and the
conduct of war are obviously placed by the Constitution in the
hands of Congress and of ths President. There can be no
Question about that.

Hov, thare might conceivably be s conflist betwveen the
Exocutive and the Legislative. There might be & oconflict, for
instanoes, vhere ths Congress, under its exprese authority, has
passed repulations for ths government of spies and vhepe the
Prasident, not acting under those reguiations,but under his
pover as Commander in Ohief, has directed the manner in vhich
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sples vould be tried, contrary to the wmanner set dovn by the

songress., There & confliict would arise.

H-vever, the strength of our oase i8 that the actlons of

the Preaident here, Ve claim, are completely under the

ssecif o asuthority of Congress and that it ia a coordinated
act of ths Unlted States Governmeant.

1 do not want to labor this one polnt too far, but a very
interesting exami.l¢ 18 the Milligan case, to vhieh I wiil come
back. In the Milligan case you Wilil remenber that Congress,
by the Aot of 1863, provided the method by which certain
porsons arrested by - the Executive, by the military, should be
tried. What the Milligan case really held vas that the
statute had not baeen followed in the trial of Mililigan, and
Laarefore hia petition should be granted.

I am not at all sure that the Government in that case
could not have arguad vith soms force that in time of var an
act vhich prevented the President of tho United States and he
Commander in Chief as a soldler and as a commander from dealing
vitn spies in his ovn vay vould have been unconstitutional.

Curiously enough, that question was nsver, so far as 1
wnov, raised in the Milligan case. The Gourt, aithough
gividad on other issusa, vere compietely of the opinion that
.na statute should be folloved.

Hovever, ve have no canflict in this case. In this case
the President is acting not only under Ais conatitutional
sovwars as Commander in Chief but also under thoss atatutes
-amzitting hin to set up commissions for the trial of offenses
a-u 5% the law of var, during the var, vhich authority 1is

epoclif tecally given him by Congreass under the Articles of Yar.

e e T e o —
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Hov, oontinuing vith this reference to the Appendix, on
page TB--

The Ohief Justice. By "those statutes® you msan the
Articies of Wart

The Attorney Gensrai. Yes, tut I keep reforring to it as
statutes.

The Chief Justice. I asked you in order to find cut
vhether you had scme other statute in mina,

The Attomsey OPann.‘l.. Yes. I say that because it is not
ajlvays realised that that is a statute.

In the same manner I spedk of offenses against the iav of
var, because otton'nl are totally different fyom orime. The
reason they are made offenses is that they interfere with
carrying on the var. The essence of & orims 1s that a xan has
committed an act considered oriminal against the Government of
the United States.

The offense here cognizable to the Nilitary Coamission
is not that any orime kas been comnittsd, dut that these men
vere interfering vith vaging btattls, both defensively and -
offensively. Therefore, I am careful to uss the words “an
offense against the lav of war," because then that goes into
the heart of ane of ths issues here.

In other vords, the faot that statutes exist vhich make it
a criainal offense to do the acts done here does not prevent
thoss acts from constituting the basis for an offense against
ths lav of var, and that is best iljlustreted in the spying
cases.

The Chief Justice. Thens are offanses or acts vhioch,

undor ths usages of var, are subjest to punishment or penaity
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and tveatuant as prisonsrs of vawt

The AStomey General. That Ss eorvest. _

The Chief Justiss. In other vords, undsy the uSages of
Var, ouF mem Who are fighting axd who are captured have &
status as priscnsys, dut mo pxaishment may be imposed wpsa
than, exsept for diseipiinary reasons; but you say there is
another statute vhish, under the usages of vay, may summarily
dsal wvith them, evoa to the extent of imposing and infiieting
the desth ssatense, and that is what you mean by "offenses”?

The Attomsy Gensral. Yes. Of course, the lav of war
covers both the military in your own avay and soldiers on tw
other side, and I take it that you were spsaking of soldisrs
ca the other side.

The Ohief Justice. Por example, tale & case that is a
1ittle different from the one ve have. BSuppose & regiment of
msn, oQuipped with uniforms of the United States Aruy,had deen
seen in Long Island as parechntists. Would the lav deal with
then any differentiy? '

TheAttorney Ganerel. Nr. Ohisf Justice, I do not mow.

. Parechutists bdeing a rethor modern branch of the army--

The Ohief Justice. Perhaps you overicacksd cns thing.
They were drossed in the uniform of the United States Awmy.

The Attorney General. Oh, that is perfestiy clear. I am
sorry. 1 did ovorlock that. It ssems such & matter of degree
that it is no different in this case. Somevhore in the drief
ve instance the case of disguised parachutists, as you said,
being siniisr to this very case. In other vords, one of the
fundamental things sabout the lav of war and the severe penaity
vhioh is ayplicable to spies is that ans of ths most dangerous

e S A R B A S
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typaes of offensive varfare--

The Chief Juatice. lNow, they would be spies, if wve for-
got the 82nd Article, and be punismhable by death, according
to usages of war?

The Attorney Gensral. Oh, yes. I do not think the 82nd
Article is exclusive. PFrovlers, for example--

The Chief Justics. We have no statute of the United
3tates declaring that to be spying, have ve?

The Attorney Gensral. No, Kr. Chief Justice, but I take
it that--

The Ohief Justice. And ve have no proclamation by tho
Executive saying that it is an offense againct the lav of var?

The Attorney Generals Except the proclamation defore
you.

The Chief Justice. Of course, ths present proclamation
vould not apply to that situation, so that vhat ve ars faced
v ith here is the question of vhether an aot such as I have
described can be procecdsd against suxmarily in any vay except
by the civil courts.

TheAttornsy Goneral. May I iliustrets that more foroibly
by another possible consideration? I take it that vith
respaest to tho sabotage here--

Ths Chief Justioce. Do you think they would fali under
the sabotags statutes?

The Attornoy General. HNay I illustrate that, becsuse I

think it is a very suggestive question, if I can carry it on
a little further?

The Chief Juntice. Yes.

The Attorney Gensral. Thore is a sabotage act, Now,
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these men did not ococmnit sabotage. That ias ciear. They
buried their stuff.

At vhat point is there even an attempt to coxmit sabotage?
1 do not Imov. I do not suppose an attempt to muirdar could be
proved by purchasing & gun and empunition. I think the Hora-
book cases are pretty clear on that. I do not know, therefore,
1f these obvicusly military offensive measures oould be punish-
able in a aivil sourt on the theory that this vas an attempt
to commit sabotags. I am simply suggesting that doudt. I do
not mesn to put myseif on record as giving an opinion.

I think the {1tustration is & good cns, becauss it shovs
that an offense against var is a totally differeant thing from
a orime, mﬂ.mtmtmotwwtmumup-
the swiftness, the surensss, the severensss of the typd of
punishment applicabie by commissions~--1s meant %o dsal vwith
situations whish should not during the wvar be dealt vith by
the eoivil courts.

Mr. Justice Frankfurter. Would a nscessity for sesrecy
be assigned to the situation?

The Attorney Gensyal. I think that would be true. Precs
sically it wouid eater into it.

Mr. Justice Prankfurter. Ia this case dooumsnts vere
impounded as an aot of security.

The Attormey Oernwral. I think that is trus. It certaln
would be Srus in the trial of such a case that it would be
aecessary to spply secyeoy.

Kr. Justice Prankfurter. Bo that the nature of the
offense and ifabearing upon the conduct of wapr NAY suggest or
may coumpel the one who has coemand of the var, in his judgmn
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to use cne ode of dispositicn Tethsr than the cdinavy methods |
vhioh are adopted in times of peace?

The Attorney Oensral. I think that is very true.

Mr. Justice Bisck. To carry cut the observation of the
Chief Justice & 1little further, it would probably be closer
to this case to give this mu.. Suppose there had bdeen some
landings. Several months thereafter a citisen vas pioked up
on the street and it wvas charged that he belonged to that
group. Vhere would he be trisd?

The Attorney Genersl. Vell, that is this case,
Mr. Justice Black. That is this very case.

nr. Justice Black, Tbs questicn vould be vhether this
citisen--ve vill assume that he protested his innocence--
should be ermuy.uume_summmuomuw
a ocurt. That is this case? -

The Attornsy General. Yes, eXcspt that I do not admit
that he is a citisen, but that is Eaupt's case perfectly.
Hsupt landed, mu--mmmwmnsm.m
was arrested in the internai part of the ccuntry. '

Mr. Justice Black. As far as jurisdictica is canaerned,
let us assume that thare vas 8 denial that Haupt had dons thas.
In the quastion of Jurisdistion 1 assume it 18 s guestiod not
of wbat oan be proved. nthtmtnsmMm

that the citisen had 1ived hore, would he stiil be tried bF

court nartial?

She Attornsy Gensral. Yes.

Hr. Justice BisoRk. wmsnmmtmnmv
the order, but msmmwmmunopmcw
rying to interfere vwith vork in &

smMWu«mﬁdt
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‘defense plant, and it vas said that in some way he had
‘recaived instructions from & foreign country, Under the order
wvould he be tried by a court martial?

Tho Attornoy General. It 1s right on the edge. When I
say 1;: is on the odge, let us take a case vhere oleariy I
vould admit that he vould not be tried bl court martial--

Mr. Justice Frankfurter. But this citisen vas a member
of vhat might be called an invading party.

The Attorney Generel. That was not Nr. Justice Black's
caae.

Mr. Justice Frenkfurter. That is this ocase.

The Attorney General. Yes.

Nr. Justice Bilack. Do you think that 1s determinative
of the juruaicuon?

The Attorney Qenerel, Citizenship?

Mr. Justice Blasck. Of the faot that he came in and hovw
he ocame. 1 am asking you about jurisdiction.

The Attorney Gensrel. For the purposes of this cass I
do, dut I think that the territorial jurisdicticn under vhich
the President and ths Congross oan estabdiish military lav is
today--and I vill get into the phress vhioch seemed to be
objecticnable to Colonel Royall--based very much an total war.

Hr. Justice Biack. In other vords, as I undsrstand your
argument, it is based on the oancept of total war, authorizing
an order something iike that vlﬁoh vas issued in Havaii, vhare
the courts are olossd entirely?

The Attorney Genersl. Mr. Justice Blaok, it seems to me
that it 18 based not only on total war--and I do aot think

that that phrase includes this sort--but that var todsy 13 so

- TR e b LR e e 3 S et

e e Sl s et 5 i G A2 1 3 FHL S B T R L T



i
4

I PO O Ty T o

R TB AN

o - e A L S T T
o iid R e e e e LEEo) TnT =

8vift and so sudden and so universal that it would be absurd
to apply a dootrine Like the doctrine in the Niiligan case,
vhore they said that Indians during the Civil Var had not
recently been invaded. The faots existing in 1863 do not
today oxist, and a bomber may drop & bokb t:omorm cn Chicago.

Can it be said that there 1s no ares of varfare,no area
of military operaticns in Chicago under those oircumstances?

1 think not.

The suppositicus question vhioh you asked me With refer-
ence to a person vorking in a plant I think wvould to e cortain
oxtent depend on the nearness of the act tovard var. I think
cortainly that if production vere consciously stopped by
enomios of the United States in the intorior of the ocuntry
that vould come within the same type of faots that I beliave
this case to be under, vhich vould justify the application of
military lav.

On tho other hand, take & case & 1ittle on the othor sids.
I do not belisve ve could try in military tribunails thosp
perscna recently indicted in the Distriet of Columbia for aots
of seditian.

Nr. Justics Jackson. Why not under the theory of total
var? Wwhere do you drew the iina?

The Attorney Genoral. That 1s the question, Mr. Justice
Jackson, vhich always comes up in argument at a oertain point,
and that is vhere you drav the 1ine,.

Nr. Justice Jackson. That is the Questicn that this sort
of thing prosents.

The Attornoy Generel. It does.

Nr. Justice Jackson. Where is the Lime?

i A A et
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The Attorney General. 1 do not imov vhers you drav ths
line, but 1 knov that you drav it vhere invaders invads the
coast of the United States against & patrol vhich is directed
against that, and the orders of the patrol, and it is an
admitted fact, are to prevent an invasion and to be on the
lookout for submarinss. There can be no question of dreving
it there.

Mr. Justice Jackson. That is your case for a military
tribunal?

Ths Attorney General. Yes.

Mr, Justice Jackson. All in that?

Ths Attorney General. Well, not all in that, but it 1is
the essence.

Mr. Justice Jaokson. VWithout that you would not have any.

The Attorney Generel. Whers do you drav the line of an
1ilegal strike that hinders production? I would havdly think
that that vould oome in the sams category.

Mr. Justioe Jackson. Where would you drav the line?

The Attorney General. I ocould hardly--

Mr. Justice Jackson. Would you say that they would be
trled by a nilitary tribunal?

The Attorney General. I do not think they oould.

Nr. Justice Black., Suppose ths chargs vas that they vere
acting undsr the direction of a foreign ccuntry. It would be
tried vhere under this proclamation?

The Attorney Goneral. That would tip it over. That oould
be tried not under thisproclamatiocn, but under a proclamation
covaering those facts.

The Chief Justice. Suppose it vas ordered tried by a
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milltary commission as part of the var power of the President.

Do you allov any scope in his judgment or is 1t reviewable by
a court to see whether he exercised his judgment properly?

The Attorney Goeneral. I discuss that in my brief and 1
say this: that it seems to me, vhere the matter is ao vital
as the life and defense of the Goverament of the United States
and its people, that any court would hesitate to say that the
Commander in Chief, having exercised his judgment as to vhat
was necessary for the defense of that country and those peopla,
ves considored unresasonabls or improper in his Judgmont.

Phe Chief Justice, I have in mind vhat vas said by the
Court in this Sterling case. They said thare that there vas
no basis on vhich tho procjamation of martial law ocould rest,
but it vas intimated that there vas considerabls scops for the
Government to determine vhether it vas sufficiently dangerous
to necessitate 1it.

The Attornoy Genersl. Yes., I vould like to renind the
Court vhat the Court has said in that connection. 1 aa
referring to pages 51 and 52, and particularly 52, of my brief.

In Moyer against Psabdody, in 212 U. 8. 78, vhere ths Court
refused to inguire into the necessity for the deciaration of
martial lav by the Governor of Colorado--vhioh, after ail, is
vary similar to this cago--ir. Justice Holmes said thiss

*When it comes to a decision by the head of the
State upon a matter inwiving 1ite 1ife, the ordinary
rights of individuals must yield to vhat he doems the
necesaities of the memsnt. Public danger varrants ths

substitution of exesutive prosesas for judicial proceasn.”
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The Ghief Justics. The case of Sterling I think Ltmited
\ that langusge, 414 1% not? .

: The Attorney Generai. The Sterling case said this. I

E think Mp, Chief Justice Hughes vrote that opintes. It Limited
‘ it to & certain extant. 7These are ail matters of degres,

) Nr. Ohief Justise, it seems 0 me. The Ohief Justice in the

] Sterling sase saidy ]

" "fhe asture of the power also nesessarily implies

z that thare 1s & pernitted reange of honest judgment®--I
think in tine of var perdaps that limited renge of
honest Msmcumm;mntmunm-
‘ "as to the measures to be taien in meeting foree with

:i force, in suppressing violsmce and vestoring order, for
wvithout such iiberty %o make {umediate Gecisions, the
pover itself would be useless.”

Certainly there 1s & rengs Dehind whieh the Court wilfl
ROt g0, and such Messures, 0omceived in good faith im the
face of the emsrgansy and directed tovam quelling the disends:
fall vithin the discretion of the Rxecutive.

] 5115 m
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Mr. Jusiice rrankfurter. Uo [ understand from the Very
candid anawer of volon: 1 noysll that the circumaiances in this
case at leusc in purt u:s these, Lhat an enemy ship oi wur
cume into our satars snd Oroucht ak lesst some membrra of uhe
enexy :nillcux:y establis.menc under direction by the enemy
authorities, fur the puruy se > carryin. rorwara tue enemy's
war w.th this cocuntry?

ine attorney ueneral. hal ls sorrect. L zhinx 1t L
unnecassary Lo draw tne line. will come back to my lacts
and sk you Ln declds tae Sasé on those factae.

¥uy I very urlefly review -ham?

¥r. Juatice ! .ack. dave we the righu ti review +he tacts?

.he Attorney (eunersie. - nink you have. i think Lhe
petition con.ends chat you heve the ripght Y review certuin
jurind.lcuanal uoti, and i think you have & right to review
very few, but 1 think it is uppropriate, wlch the stipulution
having besn made, that the record may be trested in the aame
way an though the witnessea had been emiled to sourt and
restified for the pur,;oses of thls amotion.

it ia certainly not inappropriate for me to refer to zhis
fact. L take it dwt under certain circumstances facts before
@ military commisaion could be brought before = habeus sorpus
proceedin; as deallng «ith & fundamental jurisdictional ques=
tien. I take it that certainly under certaln cirocumstances
that esould be done and bas been 4one.

4ich your permisaion I am Loin, L0 very briefly review
she {acte.

he chief Justioe. ¥Xr. plddle, wa have aat beyond the

usual hours of the Court. se thought we would con.inue until

hulf pust 5.
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The attorney veneral. All the racts are not spelled out
in the stipulation, but they are all in the record. MNost of
them are in the answer or the stipulation.

On June 12 of this year one subaurine landed or samy
githin & few hundred yards of mg-nun. Beagh, Long Island,
and & rubber boat sook four pers ns froa that submarine and
landed them on that beach. she rubber voat brought with it
voxes of explosives.

1 might add here that practically all of thia has appear<
o4 in the papers, 3° 1 am not glving away any very confiden-
tial information.

' yne things wers buried and thess men got &vay and, about
a woek later, were arreatsd by the FeB.l. and turned over to
the military authorities.

on the 17th af June four men--and Haupt, as 1 remember,
was in the latter axpcdiuon--h.add on Ponte Vedra Leach,
Plorida, from a submarine, in & rubber boat, and buried boxes
of sxplosives, time fuses, timo clocks, and other explosive
material at that spot. They then went snland to Chioago and

chey were later arrested and turned over to the nilitary
authorities.

rhe svidense before the Commission has olossd. ihere
will be no further avidence. 1Ihsre will bs arguments, but as
far aa the evidence 1a concernsd, it 18 alcsed,

The evidencs consists mainly in the confesaions of all
eight of the persons who 1andsd, including these seven
petitioners.

The Chief Justice. That ia made & part of the record

befors us?t

The Attorney General. That 1a aade & part of the regord.
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1 should have pointed that out. The faots that the ressrd is-
cloasd 1s pars of the atipulation defore this Court, —

Eagh ons of these defendants signed wery long and details
confessions, all of which were iatrodused om the record,offer-
&, and ths Commission permitted them %0 Do received in ovi-
dence as nmmt all of the other peraons on the eonspiraey
charge and presumably for all charges.

Every defendant--and I do not thiak it is inappropriate
to say thls--tock the atand before the Commisaien and audstan.
tially testified to what they had already stated in ths con~
fessicns, and any qusstion about the sonfessions being edmis-
aible or not goos out of the window. The case is 80 complete-
ly sustained by the direct evidenscs of the defendaants tham~
selves that any teshnioal question of whethey the Cemmission
should or should not have rouo'-d the rule as to confessiens
in the common law, under the proelamation of the President
vhich permitted them far zreater latitude with respest ® o
introdustion of evidence, is hapdly worth arguing.

That svidense showed that thess men had Been trainsd ia
s asbotage school in May of this year. Thsy had all dem
thers and they had been trainesd specifically for the purpese
of coming to the United States, all chosen as persons caleula
ed to be competent in sabotage, because they had lived in
Amerisa for several years, and they were chesen fw that very
position. ' 'l " .
The svidence showe thal: m,. wore shown certaim plsas -
and designs, and that She types of objests which they were
inatruoted b dynemite and 8o deBkwuy, and the objeets S

selves, wers studied, and then they were taken to various
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railroads and looks und canals and aluminum planta in order
to be Lrained sicoifically in the asthod of beat handling
thelr explosivea whan they came to thia counur:.

she evidenoce also showa that this school was conducted by

a Llisu.enant of the Jermany Army. [here la no questlon about

«hat ut all. ey all say that. de vwas a ilcuienani of the
uerman Aray and he cord.c ted this school and caught the men
how to cormit sabotage.

1 take 1t that i} there is any evidence, it is sufficloent
for our purposes. it is not a question of conflict. If
there la «ny wvidence it las suifisient to suataln the charges,
1f va 50 into the oviden:e st all.

‘here 1s evidence that every one of these men wus asslyn-
ed o a unit in the .aerman Army. he petitioner Burger, [ r
instance, himnelf 1a & member of the verman i.rmy, and so
;clnirin;. shere ,a no cueation about thut at all. xs 1 say,
chere ia svidence that the othars were ussigned to ihe army.

Mr. Justice Byrmes. I dislike to interrupi you, but may
. ask as o0 the statusm of Haupt? 4s io these other pelltion-
era who entersd thut school, did they tLes.ify that wien enter-
in, the school they pledged allegiance to une serran Govern-
ment?

The attorney veneral. Naj they did not. :he petitioner
Burger itatliled thatl he pledged ulieglance t> the govermment.
there ls no evidense, i balleve. in nauplL's teatimony, or in
~he evidencs with respect Lo aupt, thet he took any apecifice
pledge. 1th-re ls aviaence to thia effuct, Mr. Justlce Hyrnes,
thut Heupt and every one of thaas defendanta aixned a concruct

under the provialona of whilch Haupt'a tamily would be pnid a

certain amount of money during, his agtivities in this eabotage
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nork. Hut it 1s not clecar, nor Js there really uny evidence

specisrically as to ihe olher .arty .o the con.ract. kut 1 uo
no. believe 1. 1a questioned thut they :ere employed by ihe
versan vovernment and paid by whe vaerman lovernment. In other
words, 1L svems t0 me & fair inference frum the other evidencs
that these men were eaployesd amd puld by the German Uovernment.

Huve [ answered your uestion?

&r. Justice Byrnes. *het 1 wanted W know was whether
when they ontered the sch ol they were reculred to pledge
vllejisnce Lo .he government.

hr attuoraey ueneral. Jfhey took an oath ot secrecy, but
1 do aoi think there was any plcdge in the senae thut it would
come under the ataLutes.

ihe Chief Justice. whut 40 you me~n Dy belng assigned?

the Attorney Ueneral. ihere is evidonce that the defend-
unt kEurger, +ho wua the last to .ake the stand and who took
the atand lmmediately before ihe case waa closed, testified
that Lhe Ueruan [leutenant in charge of the school stated to
him, Eurger, Lhat cvery one of the olher defendants, including
naupt, had been assigned to uniia of the German army.

:hat evidence was objected to very acrongly by tolonel
hoyall on the ,round that 1t was a deslaration which was not
efleative againat the other defendants sxcept Burger. Buat we
¢iuim, of coursa, thst under the President's proclamation
»ith reapest to the adanlssion of evidence which wa believe
to b¢ valld, the evidence was properly admitted, just as the
«vidence of tha conieasions was properly admiuted.

i am refarring to the rresident's commission or precept

settin , up tn:- .ommlsslc., just in pasaing, in which Lhe

cr.asaent directed that such evidenoe shall be udmitted aa
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woudd In wne opinfan of tac rpesldent o5 Lie commisalon nuve

probative value to reusonsble men.

+h" Loselsalon wdmi.ced ali cth.l eviden e spalnsat all uhe
defendants, und 1 .eke it LhRui the udmm1BBlon asasumed thut it
had probative valus to Lhe musbers of Lue Lommission. . he

evidence i~ uhls:
"Questions by the sttorney uereral:
" Pete"~-
ihat 1s Burger, the wilpess, and one ol whe putiilonera.
de was the ane who wus in Lhe army, you will remembepr--
"¥cre you tola shortly bsfore leaving Lorient'--
‘hat sas the submarine base in .rance from which the sub-
murines loft--
"or leavinig wermany that in order to protict you members
of tha group who were not Gearman soldiers they l"nd been
asslgned to various units of the German Army in order to
carry out chelir pro;ram?
"A I do not get that qu.silon."
Ihen the qusation was resd by cthe reporter, and the wit-

ness anawored!

®A Not in Lorlent. 4t the school} I was told; yes,

air.

"Q At the achool you wers .ola that avery member
of both groups had been aasignad a nwsber in che German
Army?

“A I do not know ubout numbers, but they were
assigned to the Usrman army.

"Q They were all uasaignod t the German Army tefore

coming over?

"A p{T I
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"Q All eight of them?

A I imagine so; yes, sir,
"Q Who told you that?

"A Kappse.®

The other svidsnce showed that Kappe was the Lisutenant
who wae in charge of ths achool,- .

In that conneotion thers is a dlacussion of the citisen-
ship of both Burger and Haupt in Appendiix lj of our brief,
starting on page 84. Burger was inoluded in that disouasion
bacause 1 think at the time the brief was written counsel for
the petitionsr Burger had not agresd that he was not a citizen
having joined the German irmy.

1 should like to came back for a few minutes to the
question of their rights to sue, wvhisch I had touched on in ths
opening part of the argument, Lhe rights of the patitionors
to & writ of habeas sorpus.

ihere is avidence that they were given methods of com-
municatin, umong themaslves in the United States, and there
1s evidence that they were given methods of communicating
abroud. It is wrue thut they stated that they received in-
structionas that they were not to make any reports, but, never-
thelessa, that is aimply & plece of evidence and would not ex-
clude the not un-normal aespumption from the evidence alraady
siven of a method of secret writing and the names which Lhey
had with Lhem. 'thc evidencs would no¢ exclude, as I say, ihe
not unfair assaumption that they were to use the technigque of
communication for other purposes. lt seems to me that is a
fair assumptione.

Mr, Justice Jaokson. o you take the position that they

were part of the combat force?




ihe Avtorney General. They wers persons waging war,

provling around the fortifieations.

Mr. Justice Jaskson. If they were part of the sombat
force and were ecaptured or aurrendersd, to what extent are
they prisoners of war?

ihe Attorney Usneral. We 40 not for a moment base our
case on the fast that they are spies. Ke contend that persons
coming in behind the lines, concealed under those oircum-
stances for the purpose of aabotage, olearly ¢ ome under the
law of war and that they are punishable by the most severs
penalty. lt is not based on any artisls, but dased on the law
af war.

Mr. Justice Jackson. 3Suppose they were met by members
of the patrol and they shot members of the patrolt

The Attornsy Gensral. Yow mean, Lif they wero drsassed
in the uniforms of their army?

Mr. Justice Jackson. Yes.

‘he Attorney General. But they were mot. In other words,
that type of going bahind the enemy line dressed not as a
soldier does not only go to spying dut goes to aimilar offenses
which are technically descoribed as apying.

ur. Justios Jaskson. Do you have a ocase on that?t

The Attorney General. I will refer you, Mr. Justice
Jackson, to page 31 of my brief which covers ths rules of land
warfare. The rules of land varfarye are 8imply a aummary of the
military code made for the benafit of the Army. It is a sum-
mary of the statutory and common law of war to which I have
referred. It deals with the rules of land warfare (reading):

"3L8. Hostilities committed by individuals not of

armed forces.”




i wm referring Lo the codification.

"Persona wno take up arms '--

/he Chief Jusilce. are you reusdlns from  our bricf:
& attorney .eneraul. Yea, your donor, trom pug: 31.
{{onuinuln, readin,}

“Parsons who ake up arms and commi: hoatilities
#ithoui havin. complied with the condiilons preseribed by
the luws of warfor recoynition ae belligerents are, wnen
cap.ured by the injured rarty, liable to punishment as
wur criminals.”

Thut ips exectly what thcae pernons diu, and it has nothing
Lo 10 with spyin.. {Continuin, readiny):

“351. Wen and vodles of men, wno, wthout being
lawful belli erenis asdsfined in Paragraph 9, nevertheless
commit hostile acta of any kiid, are not entitled to Lhe privie-
leges of oombatants. If captured, they have no right to ve
trestod ams prisoners of war. ~hey may not, however, aftar
being captured, be summarily put to death or othsrw.se puniahed,
but may be brought to trial before military coomisalon or
other tribunal, which may sentence them o death or sush other
punishment aa it may considsr proper,"

armed prowlers are not the same aa oples. Ihey ure in
the same general clusaification. (Continuing reading):

"Armed prowlers, by whatever names they may be called,
or persona of the snemy territory who steal within the
lines of the hoatile army for the purpose eof robbing,
rillin,, or oi deatroying bridges, roads, or o.nals, or
of robbing, or destroying the muil, or of cutting the

celegraph vires, are not entitled to be treated as prison-

ers of war,"
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‘hAege nersons stole over our linea,

kr, Jus.lce uoberts, ere they armed?

The sttorney uenaral. . hey cere not armed; no. : take
iL, unaer tne suaw of wur, +hether they wore armed ir wnarmed,
if they 4o behind the lines .nd Lry L. dynamite cenind .he
lines, th-y would oe considered rowlers.

1 fuppose in acme senac Lhese men were wrmed. .he, -cre
not armed witn side erns, bui they were urmed wi.n exploaives.

fne chie! Justice. shis la merely a depurtmental promul=-
ation :aving the lorce of adminiatrative rules us Lo what the
lew of war it ’

ine Attorney General. 1 tuks it they are un sttemii of
the Army Lo codify uh. law of war.

Jhe Chief Justice. Iz L1a . depurtmental matter, ndot un
Act of vongresa¥t

The A\:tomoy Lenaeral. lio; not an Aot of con; reas,

The Chief Juutice. J suppose it would be »n acministra-
tive rulln; suoh as certaln departmenta of the government
promulzate?

dpr, Justice lioberta., It is like & Lext book, is 1t not:

rhe Attorney wenersl. It 1s more ilke thut; yes. .t i»
uaed as an adniniatrative Lext bnok for the guldance of per-
sons engsged in edministrative work. I do not know Lo what
extent they are bound by these requiremsnts.

In our dinscuasion of theae o[fenaes agalnat th. law of
war I think it a;propriate at this time to call attention to
Article 15 on page 206 of the Nanual for Courts-dartial.

Thia is a statute, of course. 'his, by the way, ¥r. Chief

Juatice, 1a referred to on page 32 of our brief, but the

article is not quoted there, s7 I am golng to refer to the
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art.cle 1taeldf, .t Ia i+ nd an .. &3 f the .wnual for
~tia-tarting, «ri s nesaad, you wiid ‘r@, "J.rlsdiction
w0, xolusive,’ “raning e
‘e Lrovislons of inasa srticlss eanferrin, Juris-
diction upon Sourta-mertial srei, no: be ssnz.rucd s
degrivin, xili.ery eramianione, orovost esurts, sr ouher
wilitary .ribunais of concurrent Jurisdietion in reapect
I oiferders or -.ifeuses chat by scucute or by the law
of sar Le .riable by s.ch milicury ocommisalons, provost
¢courta, ar ovher rilitary ribunals.”
i wniak it s u rather interestin. fact that it does
no. end up si1th .cOurn-marunl, nor does it even mention
“hems, 1 think the reuson for thut is that military comnis-
3:onae «ere alwuys tnoce mili.ary b.dies whicn wore chosen Lo
‘ry s;.cclial offenses and that, rouzhly spesking, courts-
m.rtial were Lo Lry oifenses committed by membar. of the
#rmy . d Navy--cne army in ubis caae-- in time of peace, and
Lthut commisalszns .nieh reslly grew .ut of the astions of
vaneral ‘infleld lcoti in sexieco have alvuys bsen conaidered
ua seclal tribunals, particularly applicable :o apecial |
#iuira Of Iagt which sure not sdequately covered by the
ATC clea of '.':ur, by the statutes, and wnerc you have to ;ind

ta. :tfense in the law of wur, s thu: tne comrlasions were

elrays considered rather sy eclal f:r tint reason.
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I think that when 1 begin to analyze the . rticlas of War
about which Colonel Hoyall has arguad with respesct to com-
missions, that thought thst commiassions urs vary special
bodies and have slways been treatsd as special bodins will
be carried out through the expresaions {in the Articles of War
which deal with court-martial in genersl tarms and whieh, 1in
our oninion exclude sommissions from the genaral provision
with reapsot to ooqrt-nnrtinl proceedings ap'licables to court-
martiel.

br. Justice Blask. Is there any source te which we ocan
go to find w recognition of that?

M. Justice Robertas. RBx Parse Vellandl ¢ham refers to
it briefly:

The Attorney General. I think I can glve you some souroe
materisl; there is some in the brief. 1 am sure we can find
1t 1f wo have mors time. There are some historicsl roferences
in ths brief. And that oase, by the way, Nr. Justloce loberts,
in specific language recognises the law of war. The Lourt
in that oase uses that very phrase, 80 that the Supreme Court,
es far baok as that, recogniszed the law of war.

Mr. Justice Resd. Is there a distinction between the
law of war and martial law?

The Attorney Oenersl. I am very glad you asked me that,
becsuse I think one of the basis misaconaeptions of the Nilligan
case is the confusion between martial law and tho law of war.
I take it that for the purposes of this argusent this rough
division of the three types of martisl law §s suffiolent.

Martisl law 1s that law which is entirely oreated by the

commanding officer who, having ousted the civil courts from




Jurisdiction on account of the pressing nesds of the invesion,

or whatavar it may be, supnlants the civil law by martial law.
¥Kartial law, therefore, 1a a creature of the soldier. it i3
executive military laew.

1 do not mean by that to imply that thers cannot be lasser
forms of martiul law, as has besn here suggested before, and
a3 mnight be ahown by the President prooclaiming that s certain
type of law will apply. “ut that, strictly speaking, is not
military law. ‘hen we use the torm "martial law” correotly I
think we mean a law which supersedes and supplants tha ordinary
lew of the land snd the courts.

The law of war has nothinz to do with martial law, because
martial law can f1ll seny needs that msy be deemed necessary from
ths circumstances.

The law of war 1s ths well sstablished law of nations
existing for many hundreds of ysars whioh is found in the
history of militsry tribunals and military cocmmisasions and in
the textbooks and 1s occasionally referred to in the atutuiol.
as wa see hara, as Nr. Justice Roberts suggestad, in the
Vallandi zham oase.

Hilitary law, I assume, is the kind of law which ia
applied to the military, and usually applied through the means
of courts-martisl, applied in peace as well as in war. It is
the law which affects the soldiers; end I think an understend-
ing of that makes the term in the }illigan oase more clearer,
ga I will have the opportunity of pointing out tomorrow.

The Chiasf Justice. How much more time do you wish?

The ittorney General. It s a littls hard to tell,




Er. Chief Justlice. I think I ean finish in an hour tomorrow

1if I hava a chance to and up after Colonsl Royall has made
his argument. You have been very generous to us in the
matter. { do not know how long I have taken.

The Chiaf Justice. "o are not dispossd to limit the
argument.

“he sttornsy Ueneral. You ars very grasious, Mr. Chief
Justice. If there are certain points that you feel have been
thorcughly covered, 1 would be inclined not to argue on them
@t all, but only argue those points where you have some doubt.

The Chiaf Justice. I think you bettsr use your own
Judgment: about that.

The Attorney General. Do you wish me to continue now?

The Chief Justics. I think we can go om for another
half hour.

The Attorney General. Thoss, then, are the three types
of law that should be distinguished.

71th the Court's permisston I will go back very brierly
to the originsl question of the right to sue that the
petitioners may have, pointing out that I base Ay argument
on the faot that thoy are alien ensmios, and there 1s no
Question of citizenanip.

Nr. Justice Jackson. In other words, they are snamies?

The ittorney Oeneral. Yea, sir.

Mr. Justice Resd. Are there any decisions which suppors
the positirn you take as to their ineapacity to appear in
court and sscure i writ of habeas eorpus becauss they are
enamina?

The ittorney Gensral. The imorican cazes to this oxtent

*83093 UlwyIeo




suppert 1. They support i3 en proceedings breught by ensmies

who kave besn apprehended under the preclamation. The courts
conceive that that is a proper way of questloning the sentence
of whether or not they are enemies; dut the Presidens, under
his exeocutive power, under the Trading With The Enemy Act, and
his Proclamstion, acting through his Attorney Gsneral, appre-
hends and sends to internment for the duration of the war any
alien, any onemy who, in the opinion of the President, i»
dangerous; and that disoretion cannot be reviewed. That, of
course, is not a direct suthority for saying that the writ of
habeas corpus cannot be used under thoss oirocusmstances. It
seems to me to 1llustrate the authorisy.

Hr. Justice Frankfurter. You stated a moment a go that
you rested your osse on the ground that these men are eneaiss.
hould it bs proper to say that they sre enemies who are sngaged
in ccmbat or in prepsration for combat?

The Attornsy (Gemsral. I thought I had suggested that.

I will agree that they are fighting onemies.

My. Justice Frankfurter. A moment ago you said that you
rested your case on the fact that they are enesmies.

The /ttorney General. Yas. I think that iz s very good
peint; and slso that they had landed in ths United States and
had landed only for the purposs of fighting for Uermeny and had
gone to Jermany and had resided thore for a substantial pariod
of time.

Mr. Justice Prankfurter. They were active instruments of
warfare?

The Attorney (sneral. Yes, sir. I do not think we have

admitted any conclusions from facts, but we have admitted

certain faots.
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Mr. Justice Jackson. It has been said that thay had
no intention of :ighting, bhut that thay were trying to get to '
this country and this was thelr only means of getting hoere.
How far have we got to draw conclusiona?

The Attornsy General. I think 1f there ia any evidence
that sustains our oonclusion that they are enemlies, that is
all you have to find. You are not goilng to balance the
evidence and decide the case on 1ts merits. "hey sald they
did not want to do any harm, that they took this means of
getting eut of Germany. 3o there is confliot on that
specifically. There 1s no confliot on the fact that they
were tralning for this purpose, and thst so far as the pur-
po-'o in the aind of the J:rman Reich was conc?mod. the
purpose was to send them over hers and put them on the shore
from a rubber boat from the submarine. There is mo question
sbout that. Tho only conflioct is the intent in their minds.

N¥r. Justice Frankfurter. If they were before a sommon
law jury, the jury might sither bellevs their story or dis-
believe it and, disbelieving 1t, find they were human instru-
ments of war?

The Attorney Oeneral. I do not think any jury would
find snything else.

My. Justice Frankfurter. Is that a falir statement?t

The Attorney Oeneral. Yes; it 1s & fair statesent.

In other words, 80 far as the evidence goes, all you are
interestyd in is to see vhether or not there is enough
evidenge to sustain the jurisdiotion of the Commission.

I peint out on ons side that the charges sustain themselve:

and on She other, even if under any oircumstances ths Court

will go into the evidence and, having gone into it, you see
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¥ that thers >a sufficlent evidence to suatain them, it seems

to ze thut having stipulated that reference may be made to
the evidence in tha asnme way as if 1t had bveen offered to

you--ana narhavzs to & certain extent ; have not gone into {t--

*P. dnvtice Hoberts. In the ‘esanls case the district
court ninrtained a hubess corpus on tha marits, 411 1t not?
:kar cosn involved n  srman officer who had besn tried by a
militery commission.

“he ttorney ueneral. [ would have to leok at that. That
waa Juige lanton's case in ehich he sustained the military

tritunal?

#r. Juatios hoterta. Yes. He oxamined the merits on
tha return.

Kr. Justice rrankfurter. Jhat 1s meant by saying he
sxamir.ead ths merits on the return?

¥r. Justice Nobarts. The return set forth tha facts.

dr. Justice rrankfurter. The writ was dismissed in that
cage?

The ..ttorney ‘ensral. Yea, air. I do not lnow whother
Ju-ige kManton -i1d more than this Court is doing.

hr. Juscice lobarts. He said the ocourta were closed.

-he ttorney jeneral. He did not have a proclamatlon
"re Juatica ;oberts, and that would make some diffarence.
rrodbably he would have looked at the doorstep L1f he had had
4 oroclumution.

¥r. Justice lobsrts. He dismissed the writ?

‘he ..ttorpney -ieneral. Yes, sir.

In connaction w:th what I have callad thes threshold ques-

tion, tiz> yuestion of whether the pstitioners can aver get by
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the proclaastion and the common law that does not perait them
to sus as alfens, the ,ct of 1793, which 18 atill 1law, 18, I
think, particulurly important. it is detailed on page 20 of
our brief. "That .ot provides that--

" ‘henaver thare s s declarsd war between the

United !itates ant any forelgn nation or fRovarnment,

or any invasion or predatory incursion is perpetratad,

attemptad, or threuntaned sgainet the Territory of the

United Itatss by any foreiun nation or government, and

the Prosident makes public proclamstion of the avent,

all natives, citigzens, denizens, or subjeacts of the

hoatile rnation or government,being of the age of 1l

yoars end upward, who shsll be within the United

itates and not actually naturalised, shall bae liadle

to bs upprehended, restrained, secured, and removed

as allen onemies."

There you soe the President has tremendous power to start
with over thase parsons and has axarcised it in the ’roclamation

Then the Act goes on to sayi

"The President is authorited, in any such event,

by his proclamation thwreof, or other public acst, to

direct the sonduct to be observed, on ths part of the

United tates"--

That is & very interesting phrase and, so far as [ know,
1t has never been construed. What does Congress mean when 1t
says that the President 1s authorised to direct the sonduct
to be observed on the part of the United States?

It secma to me that that might be broad enough to argue

that Congreass had said that wherse war sxists the President may
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avar ;0o 80 far sa saylns that tha United tates shall try these
parsons not in the civil courts, hut ‘n a military tribunal.
Othorwian tha langungs can havse very littla meaning.

"nen, continulinu:

"on the part of tho United :tataa, toward the
nlions who hrcoma so llahleg’--

in other words, it givaer the President tremerxious power
with reaspact to the muthoda of handling these alians, »nnd he
1s not limitad to ocourts of any sarticular form.

Then it goas on apoarently with sven a brosder aweep:

"ths manner and dagrse of the restrsint to whioch
thay shull be subject”-=-

The very question which 1s before you, the restraint--

"and to sstablish any other regulations which

are found necessary in the premisss and for tha public

sanfaty.”

That stutute of course fronondously strangthened the
sweeping validity of the Proclamation which tha Presidant
might, without tha statute, as Comuander-in-Chief of the
Army, have issued in any event, but which in time of wer
under tha statute, it seams to me, he 18 clearly authorised
to issue, covering svary kind of troathent of these aliens,
including access to the courts.

There 1a a case which construes that in the Mnth
Cirouit as roecently as 1913, in the last war, the Lo lacey
cass, 2,9 1ed. 625, in which the Court said:

"while, 88 to property rights and life and

1iberty, all alisnz domiciled in the United .tates,

or tomporarily thorein, are ascorded the o ual
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o9 protaction of the law, and due process of law, such

is not the case as to alien enemies. Thare is

nothing in the (onstitution or laws of the United

States which in sny way has changed the common

law rule, or restricsted the power of Congress to

snact thes alien anemy law. Power to enact such a

law may at timea be essential to the preservation

of the uvovernment, aend the right of all nations to

exercise it is recognized in internaticnal law."

Let us sssumn that Congress had used the language of
the proclamation as a statute. I osn soe no reason for sug-
gosting that that in time of war would be unconstitutiocnal.
Congress has the power by regulation under the Constitution
itself to provide for the metho. o which snemies may de
tried; and I now say that Congress has dalegated that powey
to the President, and the President exercises it and closes
the deor o0 these enemies of the country coming inte this
Cours on a habeas sorpus proseeding.

Colonel Dowell. Which aot are you referring to now?

The Attorney Osnersl. I am referring to the Aot of 1798.

I said at another point in my argument that the war-
making powsr, the carrying on of the war, was divided between
the Congrenss and the President. There was no conflioct on that
division, sinoe both the Congress snd the President in the
Artioles of War, in the ssatutes providing for commissions,

. and in the Proclamation were soting together.
In the Piret Article of the Conatitusion Congress is given

power to define and punigh piracies and felonies sommitted on

the high seas and offenses againet the law of nations. That
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is in the Constitution itself. 4nd 1t 1is given power to
e10 declars war, grant latters of marcue and reprissl end maks
rules coricerning oaptures onland and water.

This, I take it, 1a a capture on land. I do not know
what alas a ocupture on land would mean. So ths ConsSitution
glves Congress power to pass statutes governing ecaptures on
land in time of war.

6 look to the Aot of 1798 and we find that Congress
has sxarcised its power by a statute. “e take s further
step and we sas that ths President has buttresssd that power
given hia by the Congress providing that he is authorized in
time of war to dirsct ths oonduct to be cbaserved on tha part
of the United 3tetas. Hs has directed thet conduct by
issuing th’'s "roclamation.

I do not think the point should be lahored, but I aipht
add here thut tha same article of the Constitution gives
Congreas power %o make ll laws which shall be necessary
and proper for currying into sxecution the foregoing powers
and all other powers.

The article dealing with the Preaident ism ths second
section of the second article which makes the President the
Commander-in-Chief of the irmy end Navy of the United States
and the militia; and of couras the courts heve always helad
that any powars nscessary or ppoper for earrying out the
functions und powers of the Com-ander-in-Chiaf go with that.

. “t firat tho prisonsrn were under the . N. I. and ware
handed over to the military only when the commisaion was

aligned. ut had thoy been in the handa of ths military they

could very ouviously have held them in any way they wanted,
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not arraigning them or takiny any legal steps had thoy wished
to procurs further information.

Mr. Justice Jackson. I do not think you'hnv- covared
the status of these poople undor international law, have yout?
You have not covered that in your brief.

The ,.ttorney Ueneral. [ think you have noticed the
reference to The Hague Convention on page 65 of our brief?

Mr. Juatice Jackson. Are both combatants end non-
combatants sntitled to be treated as prisoners of war? There
1s a great body of lesrning back of The Hague Gonvention,
of course.

The attorney Oeneral. I take it that it is perfectly
clear that the privilegses of prisoners of war are extended
only to those who are taken as priscners in war, and that any
privileges given by tha law of war or gliven by The Hague
Convention go only to soldiers, snd that they lose those
privileges when they take off their uniforms.

Mr. Justise Reed. The mere absence of uniforms makes
s difference?

The Attorney Uensral. All the difference in the world)
and that runa especially through all the law of war.

Perhaps the statoment as to the absence of s uniform was
teo narrow. Of ocourse it ie an identification. #Mere s man
comes in as n soldier you know him and you can shoot him.
When he sneaks in beRind your lines dressed as a civilian you
cannot shoot him, and éh-rororo there is no reason why you
should imnrison him as s prisoner of war, and there is every

reascn that you should shoot him.

The First article of the Convention states thut the r™les
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Eolf apn7ly not only to armias but alsn to rthe nmilitia wni volunteer
corps fulfilltny the following conditions, rectitiny tham, in
aocordance with luws wni the customa of war. o 1 take Lt

| that it 1s sufficlent in this article of the Convention to

; show that if we are dealing under the law of the Lonvention

| we are properly epplying the laws, rights, and dutiocs of war

: to the oonduct of these pestitiocners snd their operations.

! Nr. Justice Jackson. There is a question as to whather

or not the law of war applies if the uniform is off.

The /ttorney General. It 1s perfectly clear th«t the
law applina when the uniform ia off. Thers is absolutely no
question abaut thst. I think I can point that out. .ith

your permiasion I will defer that for the moment until [ ocome

to the argument of whether the Commission had jurisdiotion of

the defendants, vacause I shall have to say .omothing about the
law of war and that ths law of war very definitely does apply
to prisonera of war who hava taken off their uniforma eni
! thersby Lacome spies or prowlera.
i hud been dealing aith the .ot of 1798. Mr. Justice

, Marshall in the “rown cnsa sald that war gives to the civilian
full right to teke tha person and confincate the property of
the snemy wharsver found.

That of course does not only lay down the rule but it
shows the longth to which courts have gona in Riving little
or no rights to enemées Auring s time nf.wnr.

N action T~b of the Trading with the nemy ict, which has

been ro-smacted since the last war, makes 1t porfectly clear

that thuat .¢t does not add sny rights to alien enemies which

| they 2d net have at common law. That .ot provides that--




nl%

"»othinr in *r= .ct shall he desmad to authorlze
tha arocrcuticn o wny suit or axtior st 1lAw or in
aulty Lt any conrt within the Uniced 'tates LY 8n
enamy or olly of snemy ricr to the end of the war,
axcent a3 nrovided 'n »ction N hereof.”

That relstes to trademarks and 1e not so licnble hare.
The 4ct Aafines “"anamy”’ so aAs to includs An Anemy country;
and that was ths basis of your recent decislion in the
Colonns ¢ se which was decided only a few sonths ago.

You will remember that in thsxt case tha Itslian
.sbassador asked for s writ of prohibition and mandamus,
and the Court denled it in a per ouriam dscision. You first re-
ferrsd to the ct, us i naid a moment ago, as defining s nation
to bs sn allen enamy, subject to tha provisions of the ict,
and rhep sxld th:t t ta nrovision wus innarted in the Act
in tha light ~7 ~has princinle razognized by the Congress and
5y this Zourt that war susponds the right of enemy nlalntiffs
to prosncute sctions 'n our courta.

that is broad lanjusge. [ o not want to ovaremphasize
the “act that ' 1s wepy hpoad, Than nuae an application for
a prerogetive writ not unliks a habpres corpus which is being
asked fnr hers. .ut wlanys the rule haa besn that enemles
in timo of war cannot ap2ly to the courts.

he uhiaf Justice. a will suspend until tomorrow.

( hereupon, at [ o'clock p.m., the Court

ediournsd unt:il tomorrow, Thursdsy, July 30, 134,

st 12 v'elock i)




