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Mr, Justice Black: We will proceed with the case on argus

ment,

The Clerk: Counsel are present. |

ORAL ARGUMENT OF HERBERT S, THATCHER
ON BEHALF OF APPELLANTS.
(Resumed)

Mr. Thatcher: If the Court please:

1 tnink at the close ot the argumentsa yesterday Justics
Reed asked a question, the substance of which was whether each
of these States prohibited an employer from refusing to employ
a potential employee, or an employee, because of his union
H membership, as well as because of his non-union membership?

The answer 1s that Arizona does not; that is, Arizona,
of all of the three States before the Court, in these cases,
as well as all of the fifteen Btates that have passed anti-clog-
ed éh0p laws, alone states only that employers are forbidden td
refuse to employ employees bécauae of non-union membership,
not because of union membership.

In other worda, the employers are free to discrimlnate
againat émployeéa because of unlon membership in that State.

Mr, McCluskey from Arizona will elaborgte on that pﬁint
later.

Now,Acontinuing with the argument:

I had started to point out that in each of these three

States, under each of these thres laws, the prohibition againet
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any type of union security contract 1is absolute. There 1s no
: exceptlon made whatsoever. The prohibition applies regardless
of whether 100 per cent of the employees involved agree upon

i and desire a closed shop - that is the Nebbia case - regardleTs
of whether the Unlon and the employer both desire the closed

or union shop, and, in other words, all parties involved, the
employees, the union, and the employer, all desire the closed
shop relatlonship.

In other words, the State here, for the flrst time; has
injected itself into an area of agreement. Usually, 1n.tnese
labor laws that have been passed, the State enters an area
- of conflict between employees and employers, or between em-
ployers and unions. Here, for the first time, there was
entered into an aréa of agreement, and 1t has proscribed flat%y,
unconditionally, any agreement between the employer and the
unlon, wherein a single employee is required to maintailn his
memberahip in the union as a' condition of employment,

Mr, Justice Reed: Are you correct 1n saying that they
have entere& into an area ot agreement? Had tnéy not before?-

Mr, Thatcher: Of course, the Taft-Hartley Law prohibits
f certain types of union securlity arrangements. It prohibits
. the out-and-out closed shop, and 1% permits the union shop.

But I do not know whether there is any flat prohibition as to

the cuwtomary traditional subject matter of collective bar-

galning.
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Mr. Justice Reed: 1 had in mind a law with respect to
conﬁracts between employers and employees, which prohibits
employees from belonging to unions,

Mr, Thatcher: The yellow doé contract?

Mr. Justlice Reed: Yeos.

Mr, Thatcher: That is not an area of agreement between
unions and employers. That is an agreement between the em-
ployer and the individual employee, who, lacking bargaining
power, was more or less forced to enter into these arrange-
ments,

Mr, Justice Reed: Have there been no agreements of that
kind made between companies and unions?

Mr. Thatcher: Agaln we have the element of company
domination, which does not make for a true union, a true
repregentative of the employees 1n a bargaining unist, That
occﬁrs in no case where there 1s a trus bona fide union,

Mr; Justice Reed: Suppbee there were a law Which approvéd
such agreements between employers and employees, that voluntazns
ily entered 1ntovthem. What would you say about that? Would
you aa& that the State could interfere in that area, to pro-
tect the employee?

Mr, Thatcher: It would have to protect the employee again:
himself, as West Ctast Hotel vs. Parrish and those cases show,

Mr, Justice Reed: As I underatood 1t, you are now argu-

ing that a State could not interfere, gs to the agreement be-




i’ tween the employer and the employes. Do you not finally
get back to the question of whether they could interfere,
80 far as égreements of this kind are concerned?

Mre Thatcher: It does come back to that, yes; agree-
ments of this kind, But thls is the first time when the
traditional practices have been flatly lnterdicted.

Mr. Justice Rutledge: Before you go further: This may
be 1nappr0pfiate at this point, but as I understood you, my
impression was that you sald there 1s no question involved
in these cases of conflict between the State Statute and
the National Act,

Mr. Thatcher: ‘here is not, your Honor.

Mr., Justice Rutledge: I do not understand how you get
rid of the question, whatever lts answer may be, relating %o
provislions of the Taft-Hartley Act, in reference to union
shop, and a possible conflict as to that.

Mr. Thatcher: Well, a separate prividon of the Taft- |
Hartley Act, Section 14, specifically provides that States
shall have‘leeway to pass laws as they wish, concerning the
closed shOp relationship.

Mr, Justice Rutledge: Even though there may be a conflids
with the Taft-Hartley Act?

Mr. Thatcher: Even though that may conflict with the.

T§f§~Hartl Act ofgg%gionnpfiT%Et%ggtgpixn shops. The pro-

1‘38




29

"Nothing in this Act shall be construed as author-
izing the execution or application of agreements re-
quiring membership in a labor organizatlon as a condition
of employment in any State or Terrltory in which such
execution or application is prohiblted by State or Ter—
ritorial Law,"

Mr. Jugfice Rutledge: Do you not ralse problems of
discrimination?

Mre. Thatcher: Yes, we do, later on ln our arguments,
But not under the Commerce Clause.

Mr, Justioe-Frankfurter: What is. the exact provision of
the Taft-Hartley Act as to the closed shop?

Mr, Thatcher: ?hat is 8(a)(3), which says that there
shall be no discrimination regarding hire and tenure, provided
that nothing in thils Act shall preclude an employer from mak-
ing. an agreement with a labor organization, not a company
union, requiring as a condition of employment, membership,
after the thirtleth day following the beginning of such em-
ployment, |

Mr; Justice Frankfurter: Does that mean that the closed
"shop agreement canhot come into effect except thirty days

after?
Mr. Thatcher: That is correct, your Honor. The employ-

ees are free to join or not to Join, for the flrst thirty

daye of the employment. After that, they can all be obliged
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to become and remaln members of the unlon for the term of
the contract,

Mr. Justice Frankfurter: The various State Laws are out-
right in thelr proscriptions?

Mr, Thatcher: Are outright. They do not make any condij
tion for form or mode,

Further, in connection with this question of absolute
prohibition; it should be pointed out that the prohibition
applies, regardieaa of the manner in which unions may func-
tion internally. That 1s, they may be ever so free in
their admlssions or reasonable in their expulsions. Never-
vheless, the prohibition applies, 8o that the point that
they are ;rying %o prevent unions froem arbitrarily refusing
admlsslion under a closed shop relationship is lost, or ar-
bitrarily discharged. That point is not available, because
tnié point4applies, regardless of the internal Operation‘of
the union.

Furthermore, 1% applies, regardless of the conditione
in any parficular industry, as, for instance, the extent to
which industries have become organized, or are unier union
agreements,

Sécondly, 1t should be pointed out that in none of the
three States tﬁat are before the Court 1n these cases, have

there been passed laws which are equivalent to the Railway

Labor Act or the National Labor Relations Act, affording some
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statutory'scheme of protection to the right of self-organiza-
tion and the right of collective bargalning, giving an ex-
cluasive collective bargalning status,

The significance of that 1s that in these three States,
at least intrastate industries, labor organizations must rely
now, as in the past, upon traditlonal methods for their main-
tenance and self-protection. They cannot rely or cannot de-
pend upon any statutory protections simllar to the Rallway
Labor Act, or thd4 National Labor Relations Act. They must
depend upon the traditional means of support; and the prin-
cipal means, as I will show, 1s the union shop agreement,

Now, I do not think 1%t needs any declamatlon whatsoever,
to tell this Court what the uhion shOp coverage maans Lo
the labor movement of this country. I think I can flatly
state that 1t 1s the most vital, the most sacred, of the
1nsf18utions of organized labor,

Mf. Justice Jackson stafed, in his dlissenting opinion
in the Wallace case, Wallace ves. NLRB, that "the closed shop
is the ultimata goal of most union endeavor,"

That statement was quite a correct one, Thpre was no
elaboration there. It was not necessary. But some elaboras-
tlion is necessary her:, 1f this Court is to have a full com-
ﬂi prehension of just what has been prohibited here, first, as

a means of seeing whether the prohlbition is reasonable, and

secondly, as a means of seeing whether any constitutional
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rights are involved,

Mr, Justice Reed: How do you use the term®closed shop?"
That means that you must belong %o a particular unit of a
Natiorial Labor Union?

Mr. Thatcher: The Depariment of Labor has given what
neve become more or less officlsl definitlions of the terms
#closed shop", “un;on shop", "maintenance of membership®, and
go on. Wehave filed an economic brief here, in which thoase
definitions are set forth.

Also, leading commerce and labor writers have given
these definitions,

A closed shop 1s where an employer goesAto the union
and obtains his employees through the union; They must be
members at the time they are employed. That 1s the usual
aignificance'of a closed shop,

Mr. Justice Reed: A hiring hall?

Mr. Thatcher: A niring hall wduld be a type of closed
shop, yes, where they are drawn directly from the union,

Mr, Juetice Reed. You use "closed shop” to mean that
the unlon furnishes the employee?

Mr. Thatcher: Your Honor, in these cases, for our pur-
poses, since the 1Aws outlaw any type of closed shop, unlon

shop, maintenance of membership, preferential shop, any of

those types of contracts, I use the term "closed shop" or unidn
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shop" interchangeably; in popular conception, the term "closed
shop" has'now grown to mean any contract whereunder an em-
ployee is obliged to become and remaln a member of a unione.

Mr, Justice Reed: "A" union, or f"some! union?

Mr, Thacher: The union which 1s either the certified
bargalning agent or the representative of the employees in
the plant.

Mr, Juétice Reed: That 1s the way you use thq term?

Mr. Thatcher: That ls the way we use the term here,
in this argument.

As I have sald, we have filed an economic brief, along
with our principal brief, and in this economlic brief, and in
our principal brief and in the record, both in allegations in
the complalnta.in the Arizona and the Nebraska cases, and in
the testlmony ot quallfied witnesses in the North Carolina
casé, we have shown that unlon securlty agreements have
traditionally been utilized by labor organizations for the
following five purposes, and are indispensible to the accom-
plishment of these five purposes:

Firﬁtm the union shop 1s a means of protecting the ex-
letence of a labor organization, once organization has been
achiavéd; as a means of preventing supplanting of the union
members by non-union members, whethef that supplanting comes

about by outright discrimlnation, as 1s possible in the itra-

state industries, or whether it comes about by a gradual
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turnover in the plant.

At any rate, a prime purpose of the unlon shop 1s %o
prevent the supplanting of the majority status by the injec-
.tion of non-union members and to preserve thé existence of the
organization, once organization has been achleved. That 1is
the first functlion of the union shop.

Second, and more or less as a corrolary of the firet,
it i1s an indispensible means of achleving full equallty of
bargaining power, whereunder ever employee in the bargalning
unit is a member of the bargaining agent, and participates in
the affairs of that bargalming agent. It 1s the only means
of assuring that all within the uhif are members of the
bargaining group or bargaining entity.

Third, the unlon shop has long been utllized to remove th
cut-throat wage competition of non-union emplo&ers. Not only
in the single éhop or single plant, but in an indusstny.

As I will elaborate on later, the 1injectlon of even a
single non—union member into a shop has a tendency towards
undermining the established wage rates and established cone
ditions. | |

Fourth, the union shop 1s the only means of insuring
gome equality in sacrifice, that is, of insuring that all who

participate in the benefits of collective bargaining, the

work hours, wages, and working conditions, shall contribute

to the costs of achieving those benefits, The costs are

¢
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not inconslderable.

It is to prevent the so-called "free rider' from tagging
along in a shop or in a plant, accepting all the benefits,
without making any contribution, either financial contribu-
tion, or contribution through participation in the affairs of
the organization.

Fifth, 1% is utilized, and it has been utilized tradi-
tonally, fof this very constructive purpose, of freeing the
union energies\from a constant striving to ma;ntain atatus
and to stay in the shop, and to free those enérgies for some
constructive. use, for some cooperation with employers, in
conducting the affalrs of the business, or the affalrs of the
industry.

As our economic brief shows, in industries where the
union shop has long been in existence, in the Garment In-
dustry, particularly, we find that there a remarkable degree
of cooperation has been achleved between the employers and
the unions; that 1t is only'becguae of the freedom that the
union shop gives to unions, to devote themselves to these
constructive purposes, that the union shop is 1ndiapensible.

From this very brief exposition of the principal pur-
poses of the cloagd shop or the union shop -- and we elaborate
on this 1n our economic brief -- we think it is obvious that

there is something more involved in a prohlbltion of the

closed shop agreement than the mers making of a contract;
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something much more involved than the making of a contract.
We asgert that 1t involves the exerclse of a right which all
experience has shown is indispenslble to the right of self-
organization or the right to jJoin unions, in the flret place,

Preliminarily, it must be shown that the right to form
and malntain unions, the right of employeee to form and main-
taln unions, is an exerclse of a fundamental right. We assert
specifically the right of assembly. It 1s not some natural
right, although 1t does partake of a natural right. It is
strictly a concommitant of the right of assembly, of working
people to form unlons and participate in thelr affalrs,

Mr. Justice Frankfurter: How does this statute make in-
roads on that?

Mr. Thatcher: By prohibiting what we will show to be an

of which that right is ineffective.

Mr, Justice Frankfurter: But the right 1itself is not.
You say that the momentum of the right carries consequences
with 1%.

Mr. Thatcher: That 1s right, your Honor. That is rlghtw
It has been a long Journey to establish that the organization
of a union is a right protected under the First Amendment, butf

1t bhas now been reached, we think, by the statement of this

Court in Thomas vs. Collins, that constitutional rights are

exerclsed by people 1ln thelr everyday affairs; that 1t/ 1s the
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small secular cause which is embraced under the First Amend-
ment, and that economic rights, as well as political and
religious rights, are embraced under the First Amendment.

Workingmen exercise the right of assembly in a very real
and practical manner when they form unions and participate
in thelr affairs,

Mr. Jugtice Reed, I do not quite grasp the Thomas vs.
Collins argumente

Mr. Thatcher: In Thomas vs, Collins, this Court said
in so many words that the right of assembly under the First
Amendment does not merely embrace some great cause, the ad-
vocating of some great secular cause, it embraces small se-
cular causes, it embraces the asseﬁblage in economic affairs,
as well as the assemblage in political affairs.

Mr. Justice Reed: The right to have a union?

Mr. Thatcher: The right to have a union, yes.

Mr. Justice Frankfurter:. As 1 remember it, Mr. Thatcher,
there was no opinion of the Court in Thomas vs. Collins. It
Was one of fhose unfortunate situations where five members of -
this Court 4id nos agree, 8o there was no opinion of the Court
in Thomgs ve. Collins.

Mr. Thatcher: . I did not note any dissent in any of the
opinions, from the proposition that workingmen.exereise a

right of assembly in their forming and maintalning of unions,

1 414 not note any dlssent from that proposition, or that
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Constitutional rights are applicable to small causes and
in economic affairs, as well aé political.

| The true value of the right of the workingmen - and this
is applicable to our whole approach here - is best seen when
we realize that under the Constitutlion, the founding fathers
created a soclety of free men. As long ago as Holden vs,
Hardy, 169 U. 8,, 1895, this Court observed that an individual
employee as a practical matter had no economic voice in his
affairs. That was elaborated on in the Tri-City case,
where i1t was noted particularly how individual employees were
helpless in thelr deals with an employer, and that a union
was essentlal to the maintenance of adequate wages and work-
ing conditions.

In Pollack ve, Willlams, as the Court noted, through
Justlce Jackson, "When the master can compel and the laborers
cannﬁt escape the obligation to go on, there is no power below
to redréas and no incentive aﬁove to relieve & harsh overlord-
ship or unwholesome conditions of work,"

Thege facte, and the general nature of the labor organ-
l1zatlon as an assemblage of workingmen, each exercising in-
dividugl rights, dictate that no Government, under the Consti-
tution, can flatly proscribe the right of workingmen to form

unions; that that is a right protected under the First Amend-

ment,

Mr. Justice Reed: Is there any question that? Is there
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any question of the right of unions to organize?

Mr. Thatcher: Your Honor, there has been no explicit
pronunciation by this Court that\the right of workingmen to
form and Join unions is a right protected under the Flrst
Amendment.

Mr., Justice Reed: I assume that thls Court approves the
right of unlon men to organlize. Has anyone guestioned 1t?

Mr, Thatcher: No one has questiocned it in any of the
briefs here so fars

As I said, all we have are expressions from thls Court,
such as in Jones & Laughlin, that the right of employees of
ofganization 18 a fundemental right, and the expression in
Thomas vs, Collins, = two Circuit Courte very recently have
expreaély stated that the right to form and join unions is
prqtected, under the First Amendment. I 4o not think there
is any quarrel with that prqposition, g0 we will proceed from
there.'

The question, then, is whether union membership, as a
conditiqn of empioyme@t is, in the absence of some statutory
protection such as we have in the National Labor Relations |
Act or the Rallway Labor Act, a necessary and indispensible
element of the right of self-organization, If 1% 1s, then
we assert that that right is impalred under the principle that

"You destroy my house when you destroy the prop that sustains

my house.!
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Mr, Justice Rutledge: Let me ask you another question,
which may be relevant at this point:

Do you contend 1t 1s a part of the right of free assembly
-~ that 1s, including the right to form unions -- for union
men not to work with non-union men? And that these statutes
force them to violate that "right®? .

Mr, Thatcher: That is precisely our point, your Honor:
that union§ cannot function. All history has shown that
unions cannot functiop without this right to refuse to work
with non-union employees; that that is the only way of main-
talning standards and working conditions. I will go into
that in somewhat more detall,

But that 1s out premlse here, that absent some statutory
protection -- and remember, these laws affect all ocperations 1
the State, so whether the Wagner Act or the Rallway Labor Act
1s 1n exlstence 1s immaterial, so far as the constitution-

ality of these laws is concerned — we say that the only pro-

tection, then, which labor has, to protect its fundamental righ

to organizé, is the refusal to work with non-union members,
Mr; Justloce Rutledge: Could you make a difference there
between ocutlawing a contract, to serve that right, and a stat-
ute which would forbid striking?
Mr.Thatcher: Each of those three laws not only has %o

do with the right of contract, but also states that the right

to work as a non-union member shall not be impaired,

n



Mr, Justice Rutledge: So this does not impair the righﬁ
to work, even though there 1s not a contract, a formal agree-
ment?

Mr. Thatcher: Now, the only types of cases that have
arisen are the types of cases which we have here, where a
contract has been breached, or where an employer has refused
t0 hire a non-union employee'for reasons of his own. We do
not have a case where there is a prohibition against striking
because of a closed shop. We have a case on certiorarl
here from Tennessee, where employes ha&e been proscribed from
picketing to maintaln a closed shop arrangement, ln protest
of the hiring of non-union men, but that situation is not
now before us. Itlia on certiorarl and has been passed,

As Justice Rutledge has just noted, fundamentally the
union shop or the closed ghop 1s nothing more nor less than
a group of employeee who, having assembled together into
a labor organization for thelr selfswotection, refuse to work
wilth any employee who 1s not a member of that association,
and who refuses to comply with the rules of employment laid
down by that aséoclation, elther by the assoclation 1tself,
or by the association in agreement with the employer, That
1s all that a closed shop or union shop is: refusal by

union workers, members of a union, to assoclate with, %o

R S U R I e R A B Rt

oymen
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Mr. Justice Frankfurter: This staﬁute would not affect
a voluntary withdrawal from employment where there aré non-
union people? A case wneﬁe you would say "All right, if you
do not want the unlon people, you go out and get your non-
union people, we Just will not work for you," Do yoﬁ think
these statutes cover that situation?

Mr, Thatcher: Yes. I think where 1% says that no persoj
shall be dehied the opportunity to obtaln or retain employ-
ment because of non-membershlp 1n a labor organlzatlon, that
would hit that, 1f the employer, 1ln aéquiescence $0 that with-
drawal, should dscide that he has to dlscharge, ormt hire
the non-union employee-.

Mr. Justice Frankfurter: No, but he does not dischérge
him, The unlion men walk out. They éay, "You do what you
please. We will get Jobe elsewhere."

Mr, Thatcher: The employer wants to continue his busi-
ness,

Mr. Justlice Frankfurter: But suppose he stocks himself
full of non-union people. Suppose ail the union people walﬂ
out, and he then goes out and tries to recrult what 1s col-
loqulially called "scabs', It would become a closed non-union
shop as a result?

Mr, Thatcher: Then we have a breakdown, of course, of

all collectlve bargaining, and we have an actual destruction

of unions, That is our point, If that type of situatlion 1s
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permltted, where the employer can freely hire only non-union
employeesa, there is a breakdown of all collective bargalning.

Mr, Justlce Frankfurtsr: That presupposes that the econ+
omlc factor 1s such that that 1s the situation, and that Fpat
would héppen.

Mr. Thatcher: As a praotical matter, your Honor,

Mr, Justice Frankfurter: As a practical matter, they
could all bélong to the union.

Mr. Thatcher: Yes. If there is one dissenting member,
as I will point out, that dissenting member may very well
adversely affect the wage standards of the group,

Mr, Justice Frankfurter: Me may, or hé may not. There
may be no one dissenting member,

Mr. Thatcher: Then we have no problem,

Mr. Justice Frankfurter: Then we have no probleme That
is my poeint.

S0 that all this 1is predicated on certaln presupposlitionsg,
as inherent and unchanging in economié situations. Is that
right?

Mr.-Thatcher: Not as lnherent; as has developed over the
years, ever sinoce unlons have been in existence.

Mr, Justice Frankfurter, Maybe the.position of unions hap
changed in the course of the yearse. Maybe their influence

and thelr attractive power, their magnetic influence in gettin?

people t0 join without any compulslons, as you have suggested,
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should be considered,

Mr. Thatcher: Well, we have not found that true in the
agricultural states, or in the South, your Honor, at all. We
have found that it 1s absolutely necessary to utillze our
traditional methods of embracing all employsees in the bargaln-
ing units in compliance with the age-old economic princlple
that 1t 1s necessary to extend organization.

Mr., Justice Frankfurter: That has not always been true
in the history of unionism, Mr. Thatcher, as you very well
know.‘ You suggest that the closed shop has been the picture
of unionization in the English-speaking world, but that 1a no%
true, is 1t?

Mr, Thatcher: The closed shop relationshlp has been
very much in the picture in the English-speaking world.

Mr, Justice Frankfurter: I dld not say that 1% has not
been in the plecture, but it has not been the picture.

Mr. Thatcher: It has Eeen paramount in the picture; as
our scondmic brief shows, and as the hlstory of collective
bargain;ng shows, traditionally all craft organizations had a
rule requiring thelr members not to work with non-union em-
Ployees. That 1s the closed shop. That rule was enforced,

Mr. Justice Frankfurter: Is that the history of all
labor organizations?

Mr, Thatcher: That 1s the history of all labor organiza-

tions,
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Mr.Justice Frankfurter: Of all of them?

Mr. Thacher: With few exceptions. But by and 1arge,
yes. |

Mr, Justice Frankfurter: Then the question 1s: How much
the "by and large' 1s, and what judgment should be exercised
with reference to the "by and large!,

" Mr, Thdcher: I think when a large body of men that
traditionally exercised this right, needed 1t and utilized
1t to protect their organization, that history 1is very signi-
ficant, and 1t has not been sporadic at all, on the contrary,
in almost all cases, that has been the rule, where it has been
neceasary %o utilize unions to protect the right of self-
organization. And there have been very few exceptibns to
that rule. It has been true in England and it has been true
heres It has bgen true in Scandinavia.

Mr. Justice Frankfurter: But the size of the membership
has not.been a static .quiit& in the history of the trade
union movement; has 1t?

Mr. Thatcher: No, it has not.

Mr, Justice Frankfurter: So that you are dealing with
situat;ons which have placed different authority, or welight,
behind unlion efforts. Does it follow of necessity that that

which was true 1n a stage of weak union conditions, must equald

ly be true for_ever and ever in a state of strong union con-
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ditions?

Mr. Thatcher: The records show, for instance, that only
eight per cent of the employees employed in industrial oc-
cupations 1n the State of North Carolina, for instance, are
under unlions, The stage of union development there 1s very
slight. In the South, union development is not very extensivle
== in Arizona it is notv very extensive, And these are the
very States.that have passed these laws, these States where
union organization has not reached any mature stage.

It is signiflcant that 1t 1s only in these agricultural
States, where lndustrlial workers are in a very great minority,
that these laws are passed; and that 1s the very place where
we need our protections the most,

Mr.Justice Frankfurter: But do you not have to break 1t
down et1ll further? 1In Arizona, does it make any difference
now extensive, for example, the coppér industry is? What abouf
the relation of the copper industry?

Mp. Thatcher: This statute does not take that point
into considerapion. I would say those are the situations
wnich cannot justlfy generalized statutes. If the statute
had some reference to conditions in an industry, that might
be different, but these have not-

Sidnsy and Beatrice Webb, in their great book -- they

are probably the foremost scholars of trade union history in

the English-spesking world -- stated flatly that:
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iAny student of trade unlon annals knows that re-
fusal to work with non-union members 1s coeval with
trade unionism itself."
and then they go on, in that work -- we have referred to it
in our economic brief - to show how virtually all'unione in

Engllsh-speaking countries - and they refer primarily to

Brltain there, with some reference to America - did necessarily

adopt this rule of refusing to work with non-union members.

Mr, Justice Frankfurter: How can that be true, if you
have such a small percentage of unionization in industry?
There must have been a vast number of industries where you
had both union and non-union members working together,

Mf. Thatcher: Of course, organization started first with
the smaller unions and the smaller unite, with the craft em-
ployeea, It extended later, of course, to the mass produc-
tioﬁ lndustries,

But historically, tradiﬁionally, the unlons were first
craft unlons; and each of those craft unions had this rule of
refusing t§ work with non-union members,

Mr, Justice Frankfurter: I am not suggestion that there
was not refusal. I am suggesting that 1t is not a fact that
there were not both union members and hon-unlon employees work]
in the same enterprise -- as a matter of fact,

Mr. Thdcher: Well, as a matter of fact, yes. But not

in any extensive capacity.




Mr.Justlice Frankfurter: I should think it would be in
an extensive capacity, at a $ime when unionlzation, as a mat-
ter of percentage, was relatively on a small quntitative bdsid.

Mr. Thatcher: Then unlone were not secure. Collective
bargalning was not effective*

Mr,Justice Frankfurter: I am addressing myself at the
moment to what the fact was.

Mr. Thatcher: That may have been the fact; but the fact
also was that collective bargaining was in effect, as was
organlzation.

This Court has noted, in the Apex case, and in the Tri-
City case before that, that in order §o render a labor re-
gulation’at all effective, it must eiiminate the competition
from non-union-made goods. That i1s the economic basis for
the refusal of union members to work with non;union members,

The presence of even bnq non-union member in the shop --
unlons found this out by bitter and long experience -- may ,
and often did, lead to first a breakdown of discipline and
inability to enforce the common rule of émployment, and a
descending spiral of wage rates. That is why union members
were traditionally so insistent on working only with union
members, as a mean of enforcing those common rules of empl oy~
ment, laid down by the Assoclation, or the Association and

the Employer, Interjection of non-union elements would

break down the wage standards. Universally that was true;
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First, thls relationship was carried out without formal
contracts. The employses gathered together in unions and
would merely notify the employer that "We have a rule that
we will not work wlth non-union members."

The employer would accept that and would not employ
non-union members. Later, as a meansof mailntainling some
stablility in the relationshlip, formal contracts were entered
into, so th#t it was not necessary to have periodic quittings
of employment every time a non-union member might be employed

That 1s the function of the contract: to stabllize the
relationship. But the heart of the arrangement is the refusal
t0 work with non-union members. Tnevcontract was merely an
incidental elementes

On this question of refusal to work, I do not see very
well how union members could constitutlionally be prevented
froﬁ leaving employment peacefully in a refusal to work with q
non-union employee. If tnatris go, I further do not see noﬁ
1%t is posslible to avoid a conclusion that a making of a con-
tract formélizlpg that arrangement is bad - for this reason:

It seems to me that each time the employees might exer-
cise what 1s their right, to quit employment in protest over
the emﬁloyment of a non-union employee, and the‘employer then
discharges or refuses to hire the non-union employee, a con-

tract is in effect or in substance entered into. In other

words, I thlnk a fundamental question in this case, which I
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have not seen answered in the briefs of appellees, is how

you can have a right - and 1t has not been denied here~ to
qult employment in accordance with the rule of your Assocla-
tlon not to work with non-members, and still not let that

be formallzed by an arrangement with the employer, as a means
of stabilizing employment relationships, so that there will
not be periqdic quittings of employment each time a non=-union
employee 1s employed. That 1s a question which wlll have to
be answered somewhere along the line here, and I have not
seen 1t answered yet.

I think a further historical proof of the indispensibilif
of the union shop arrangemenﬁ %o effective organization, 1is
that the fight against unions has always centered on this
element of the open shop.

Traditvionally, whenever, in periods ;f depression or in
perlods of crises after a war - a prime example 1s ;ne great
Open—snbp drive of the 20's ; the fight against unions is
commehced, the opposltlon to unions has centered always on thd
union shop., It has been condemned as un-American, and all
the rest. I think that is the history, anﬁ it has been true
in eve;y period of intense employer resistence to unionize-
tion, . that that fight has centered on the institution of the

union shop. That is a practical proof, I think, of the in-

separabllity of the union shep relatioslp, and effective union

1zation.

by




Mr, Justice Frankfurter: Mr. Thatcher, what are the
agreemehts between Governmental Agenclies and unions, where
there are effectual agreements? Are they closed-dop agree-
ments?

Mr. Thatcher: Sometimes, yes, your Honor. They are,
qulite often.

Mr. Jqstice Frankfurter: Is there any material on that
in your brief?

Mr, Thatcher: No, there is not.

Mr. Justice Frankfurter: Does 1t vary?

Mr. Thatocher: It varies. I think different concepts
are abplicable, where the Government 1s concerned —--

Mr. Justice Frankfurter: I meant to indicate or imply
no conclusion from thate I was just curious te know what the
sltuation was.

Mr, Thatcher: Thers are in a number ofcases such agree-
ments, between Governmental bodies, cities, states, municipal-
ities, and organizations of municipasl employees.

Mr, Justiee Frankfurter: Is that the norm, do you think?

Mr, Thatcher: Oh, I would not say itnis the norm.

There is this further economic element involved: Our
economic brlef sets forth at length the correlation between
the union shop relatlonship and an adequte wage rate. It 1s

shown that universally “union shop" means high wages and

g8ecurity for workers, "Open shop" means low wages and inse-
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curity. That is a prime economlc fact'of our industrial
history, which cannot be overlooked.

Now, we say -that experlence 1s a great proof of necessity;
Shat 1n the light of all thls vast body of experience, the.
implication of the union shop, 1ts effect in making strong
effective unions and an abllity to adileve adequate wage rates
and adequate working conditions, indicates very strongly that
it 1s a very neceseary concomitant of the right of self-or-
ganlzstion 1tself, absent statutory protections. It has
traditionally, historically, age-o0ld, been used for that
purpose, and 1% has actually served that purpose, and all
history, all economlics, show that.

The fact that this great body of trade union members
have adhered to this practice in the exercise of their con-
stitutional right of self-organization, does give soms consti-
tutional weight to that practice -- we think -- on the same
theory fhat in Murdock vs, Pennaylvanlé, this Court found that
1t was an age-old religious practice to distribute réligious
leaflete from door to door, and therefore an indispensible
part of the exerclse of the freedom of religion 1taelf, not
of free press, but of religion itself - that historically,
traditionally, for ages, religion has been spread bﬁ that

door-to-door distribution of pamphlets, and therefore that it

was an indispensible eiement,

In the Helnze case, H, J, Heinge vs, NLRB, this Court
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rellied on the history of the trade union movement and of
collective bargaining to show that a signed contract was in-
dispensible to good falth collective bargaining, In other
words, 1t 1s the fact that this practice has been indulged
in and engagéd in historically by unions throughout the world
-- gnd 1% 1s not only 1n this cbuntry, but in Britaln, New
+Zealed, Australla, and throughout the English-speaking world -
the fact that the closed shop ormunion shop, or the unien shop
principle, has been utilized to maintain organizations, and
as an effective and indispensible means of obtailning an ade-
quate share in the Joint product of capltal and labor. That
tradition and that practice simply cannot be overlooked in
this case, as the States have blandly overlooked 1t.

There is some further proof of the indispensibility of
unipn membership as a condition of employment in legal doc-
trine.

I‘think a good starting point in looking at the cases
is Commonwealth ve. Hunt, decided over one hupdred years ago,
in 1842, in Masesachusetts.

Chief Justlce Shaw wrote the decislon, There we have
evactly the same type of indictment as we have in the North
Carolina case, one hundred and six years later, There was
alleged an agreement to0 work only with non-union members,

causing a monopoly of employment. As Chief Justice Shaw

characterized the indictment:
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"The defendants, and others, formed themselves 1nto‘a
soclety and agreed not to work for any person who should
employ any journeyman or other person not a member of such
soclety % # *u
that was back in 1842, mind yoﬁ; again showing that the
practice was a dominant one even then.,

The Chief Justice first of all found 1t manifest that
any unlion seeks to be all-inclusive, It seeks to draw into
1ts ranks all of the employees as a means of eliminating the
competition of the non-unlon employees. He further found
that the Assoclatlion, in 1te rule, making membership a condi-
tion of employment, or making members not work with non-union
members, was legitimate and on established principlés. He
did not elaborate. He merely sald it was legitimate on eg-
tablished principles; that at any rate the union members,
the ﬁembers of that Assoclation, were serving legitimate self-
1nteresté of thelr own, Thelfact that enforcement of the rule
resulted in discharge of the worker was found, back in those
days, even,'not.to be unlawful compulsion at all.

Half a centwry later, Justice Holmes, dissenting in
Vegelahp ve, Gunter, fohnd occasion to expressly concur wlth
this reasoning, and he elaborated on this in his dlssent,
8tating that 1t‘was manlifest that unlons must defend them-

selves, as far as possible; and that this refusal to work

was not, as 1t was thought, something wicked. Hs said, "I




56

belleve intelligent economiets have given up that concept,”

He sald, "Similarly, I think that the contention that
i% 1s wrong for union memberé %o work with non-ublon members,
will be given up,"

And he goes on to show that that is in their legliimate
self interest, in that sense,

Coming_ down to the more modern times, I think the &, I
Case case, J, I, Case vs, NLRB, decided a few years ago by
4“8 ' this Court, is of great significance in our whole approach to
this problem,

That case shows that 1t 1s inherent in the nature of
. | collective bargaining that common rules shall govern all in-
dividual employment; that all individual bargaining shall
be superseded by collective bargaining.

There, as this Court recalls, a number of contracts be-
tween the smployer and individwl employees had been entered

into. Subsequent to the making of these indlvidual contracts

i

with individual employees, a union wonan election and asked
for a collectivevbargaining contracte.

The employer objected, saying that he had got these in-
dividugl contracts that he had made, and that he could not
enter into any collective contracts, because he would destroy

rights under the individual contracts.

. This Court said that the individual contract must be supep-
! seded by the collective contract, if collective bargaining 1is
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to have any meaning.

This Court 4id not put it on a question of contract. It
Was not a matter of contract, this Court saild, but a matter
of certainpeculiar féatures of modern or any type of trade
unlon bargaining, that collective bargalning must necessar-
lly embrace all withln a bargaining unit, and that the rules
under collective b;rgaining must necessarily supersede any
rule established by individuals bargaining with employers,
even though those individual contraﬁts might in some in-
stances be more advantageous.

Mr. Justlice Reed: That 1s purely statutory?

Mr, Thatcher: Your Honor, it is true that in those
cases, and 1ln the Order of Rallway Telegraphers vs. Rallway
Express Agency and Rallway Motor Supply, all companion cases,
the right was statutory.

But this is what 1s inportant. These acts, the Rallway
Labor Act, the National LabarlBelations Act, did not create
the right of self-organization or the right of collective
bargaining.4 That 1s a fundamental right, as enunciated by
thls Court i1n the Jones & Laughlin case. That is a fanda-
mental right, not created by Congress. Congress:: .merely
gave exbression %o the philosphy of the trade union movement,
and those were constitutional rights, which the State could

protect as against individual interference, but which, in

themselves Wwere constitutional rights,
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Mr.Justice Reed: Why "constitutional "¢

Mr. Thatcher: Well, as this Court pointed out, in Jones
& Laughlin, the right of organlization is a fundamental right,

Mre.Justice Reed: As to the freedom of the individual,

Mr' Thatcher: Because, without that, the individusl 1s
helpless.

Mr, Justice Reed: Because of the freedom of the indi-
vidual to combine with others.

Mr. Thatcher: Because of the freedom of the individual
to combine with other employees, in bargaining with the em-
Ployer to obtalin adequate wages,

Mr., Justice Reed: How about the right of the individual
not to join a labor organization?

Mr. Thatcher: That was not involved. That is a concept
which I will come to very shortly. That is the heart of
tbié case: whether the right not to joln is a constitutlonal
light coextensive with the rignt of Joining a labor organ-
ization,

Mr. Jﬁstice Rutledge:  How far did your argument go, Mr.
Thatcher? Would 1. invalidate a State Staute, drawn agalnst
the lines of the Tafi-Hartley provisions®

Mr, Thatcher: The Taft-Hartley Act? You mean in
respect to the union shdp relationship? |

Mr, Justice Rutledge: I mean you are asserting now that

this outlaws, in substance, the right to strike, if one non-
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union man comes into the shope. Whether that is the effect
of the statutes, I do not say, but that is about the place
to which you have taken the argument. Now, then, does that
mean legislatlion which would purport to regulate rather
than prohibit the union shop, such as by requiring its establisl
ment only through two-thirds or three-faorths vote, or some legs
prohibitive thing than we have here, in your view?

Mr. Thatcher: Yes, your Honor.

Mr. Justice Rutledge® They would go out the window too?

Mr. Thatcher: No, your Honor. That type of statute
we have not attacked.

Mr. Justice Rutledge: We do not have to, hers, but I
Just want to know where your argument is to lead.

M;. Thatcher: Regulation permlts the exerclise of the
rights under conditlons laid down by the State; as you sug-
gest, a majorlty vote, or a two~thirds-vote. We s8till can have
our prdbction afforded by thé closed shop, but only under con-
ditions laid down by the State.

Mr, Jhstige Rutledge: Some of those prohibltions might go
so far és 10 make 1t substantially unlawful not to work with
a single non-union employee.

Mr. Thatcher: That is a question of degree, your Honore
When 1% amounts to that, then it is unconstitutional, we

asgerte. When it amounts to merely regulation, reasongble

regu;ation, 1t is possible.
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I should make some explanation of the situation in the
rallway industrye. The appellees have dwelt at length on the
proposition that, well, we claimthat union shop contracts
are indlispensible to the adequate functioning of unions,
they say "Well, look at the raillway industry, In that in~-
dustry there are no closed shops by law. Still the rallway
industry .unions are strong and flourishing."

That 15 an argument that we have to meet. The answer
to that argument 1is as follows:

First of all, we have to look back to the hlstory of

the Raillway Labor Act, and the conditions under which that

.Act was put into effecs.

The Act was put into effect by agreement between unlons
and management, Joint sponsorship, before Congress, in which
a vast and a new statutory scheme of protection of the right
of self-organizatlion and the right of collective bargaining’
and the right of exclusivse bérgaining status ﬁaa, for the firs
time in this country, laild down,

Now, the unlon shop was discafded there, for a very good
reason. |

At the time the BRilway Labor Act was suggested, company
uniona'were widespread in the railway industry. Those compan
unlons, those company dominated unions, I should say, oper-

ated under closed shop contracts, thereby preventing legiti-

mate bona flde organizations in vast sections of the industry.

b’
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The unions did not want %o perpetuate that by enforcing
the closed shop, the union shop, so they agreed to a removal
of the union shop and in return, however, for full statutory
protections of all of the rights of aelf-o;ganization and bar-
galning.

Now, 1% 1s only because of these substitute protections
that the union shop was withdrawn, and it 1s only because
of those protections that unlons were able to flourish and
malntaln themselves in the railway indastry,

Mr.Justice Reed: Did I understand you to say that at onT
time 1n the railwaj industry there was a closed shop on some
roads? is that 1&?

Mr. Thateher: In large portions of the rallway industry,
yes, your Honor, Our economic brief goes into that history,
and I should have made reference to ﬁhe testimony of Father
Jer@me Turner before the last Congress, the 80th C;ngresa,
in passing the Taft-Hartley Act, He goesinto this history of
the railway labor situation also,

Mr.iJQstica Reed: To why the closed shop was given up?:

Mt, Thatcher: In return for the right of self-organiza-
tlon, collsctive bargaining, and excluslive recognition® And
the protections under the Rallway Labor Act, I might remind
this Court, are much more full than the protections under the

Wagner Act, particularly at present,

Mr, Justice Black: Did I understand you %o say that
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these same arguments were presented to Congrese as the reason
why it should not pass the law?

Mr. Tatcher: No, your Honore There were arguments pre-
gented to Congress, not constitutlonal, but economic arguments,
presented to Congress by employers, and by impartial observersg
- Father Turner did not take any side - as to why Congress
should not absolutely prohibit any closed shop. Although
permitting é union shop, Congress was attempting to prewent a
closed shope. There were arguments presented as to why that
should not be done. We are not here attacking the Taft-Hartley
Act, because various forms of unlon protectlion are left,
The only thing that 1ls outlawed is the full closed-shop,

After thirty days, under the Taft-Hartley Act, all em-
ployers can enter into contracts with unions, whereunder
all employees must remaln members of the union, as a copdi—
tioh of employment,

Mr., Justice Frankfurter3 If, as an economlc fact, union-
ization was all pervasive in ﬁhe railroad industry, what was
the reason.for‘relaxing 1%t for dealing with an abstract situa-
tion; namely, - why, if there was a closed shop on all the
rallroads, write an abstract statute like that, forbidding it

Mr. Thatchér; As I sald, those are closed shops, and
thls was as to the rights of company dominated unions. The

rignt of self-organization was not realized.

Perhaps I did not make myself clear. At the time the
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Railway Labor Act was passed, large sections of the Rallway
industry were under contract bet;een employers and company
dominated unions, thereby frustrating the right of self-
organlzation in large segments of the indusimy, and rather
than perpetuate that condition --

Mr.Justice Frankfurter: Now, as to the Brotherhoods,
the regular Brotherhoods, were those all closed shop agree-
mente? Qere the agreements with the Brotherhoods closed shop
agreements?

Mr. Thatcher: 1In some instances they were, and in some
they were not.

As a matlter of fact, as our economic brif goes on to say,
even the protections of the Rallway Labor Act have been fouﬁd,
through experience, not to be fully effeétive, and there is
now a very strong movement on foot, - all fifteen of the Rall-
rosd quthernoods or organlzations in the Rallway In dustry,
the four ﬁaJor Brotherhoods, plus the A F of L craft organizatig
in the Railway Industry, have petitioned for a closed shop
relationgnlp in -that industry, as a means of giving full pro-
Tection to thelr rights.

Now, in the First Amendment, the right of asgembly 1is
involved evenvmore directly than by the arguﬁent‘that the
union shop is an indispensible element of the right of gelf-
organization, Any denlal of tné ﬁrinciple of union security

is necessarily a denial of the right of self-organization it-

ne



‘unionizatlion of an organization for the right of organization

gelf. That 1s so for this reason:

Each of these laws, 1% must be noticed - and thls 1ls
quite limportant - in each of these States attacks the results
obtained under union shop relationships, and not the mere
contract itself, The meana, 1%t is conceded, 1s a peaceful
means; and.aa to the making of a contract, in itself, there
is nothing unlawfui or bad about that,

Whast 1a‘comp1ainedAabout in all of these cases, and in all
of these Sdmi®B is the results obtained under a union shop;
namely, that large segments of an industry are organized, that
monopolies are created, that unions become too strong, that
they make excessive demands, that featherbedding practices
are engaged in, and all this is to be prevented by outlaw-
ing the union shop.

Obviously{ any attack on such objectives must be an
attack on the principle of self-organization 1taelf; because
1% 18 the essentlal purpose of self-organlzation, the ne-
cessary purpose of self-organization, to extend itself beyond
a single plant or a single shop to an entire industry.

As this Court pointed out in the Apex case and in the

Tri-City case, 1% 1s necessary, indispensible to effective

to extend beyond a 8ingle shop, to be effective.

Mr, Justice Reed: 1Is there s congtitusional difference

between an industry and the employees in an industry?
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Mr, Thatcher: 1If so,‘the statute would have to be predlc
ated on that difference. If, for instance, we had a situa-
tion where a vast segment of our economy was under orggnlza—
tion, where a strike in that vast segment might imperil
national welfare, there might be some regulatlions laid out,
but to prohibit the means of achleving that organization,
without anyAreference‘to abuses at all - that 13! going after
the means, and not the abueses - 1s, we say, a deprivatipn of
rights.

Mr. Justlce Reed: These Actsiseem to me to be restricted
to employers' actions.

Mr. Thatcher: 1In the case of the unions in North Caro-
lina, the union members, the unlon officers, and the unlons,
were indicted and fined and imprisoned.

Mr, Justice Reed: But 1t is a single entity in the
industrye.

Mr. Thatcher: As a mafter of fact, in the North Carolina
case there was Just one cgntract. There were many contrac-
tors ln_the Clty, and the indictment specifically said that
thereby a monopoly was created, involving that particular
employgr only, That was made a crime.

Now, if that 1s a crime, of course, the whole principle
of self-organization is a crime. |

Mr, Justlce Reed: Let us suppose that you were working

in cotton factory A-

What about all the cotton factories in
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a single county of North Carolina, or in the whole of North
Carolina, or in the whole of the United States? You say
you have a constitutional right to extend organlzation.

Mr. Thatcher: We have a necessary right to extend or-
ganization,

Mr. Justice Reed: And a constitutional right %o have
a closed shop in a singleihctory.

Mr. Thatcher: Opr further. Yes, your Honor.

Mr, Justice Reed: Now, how much furthér do you have
to go in your constitutional argument beyond the single fac~
tory?

Mr. Thatcher: We do not mave to go any furthere But
this case involves only a single factory, a singie employer:-

Mr, Justice Reed: You do not have to go any further,
%o winthis case, or lose it. But do you have to, in order
o eétablish your principle, say that you have a constitution-
al rignt'to organlze beyond the limits of a single factory?

Mr., Thatcher: We do not have to say that., AllL we have
t0 say here is thét we have a right to organize all the em-
ployees of a single employer. That is our North Carolina
case exactly. That i1s all the indictment alleges, and that
ls all that 1s before you in this case, |

The employees of the single employer have been organized

and put under a union shop, by their own voluntary desire,

That has been made the subject of 1ndictment.'
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Mr. Justice Reed: Do you think it is a questlon of the
degree of the coverage of the employeré

Mr. Thatcher: The degree is not relevant to these cases,
no. However, I am ralsing the question of degree, because
the appellees base theilr whole argument on the fact that
monopolies are created, that abuses arise, that unions get
too strong, and so on.

As I said, if that 1ls a valld argument, 1f that 1is-a
valld Jjustification for these laws, then equally would 1t be
a Justification for outlawlng the entire principle of self-organ
izagtlon; because such organlization, seither in a single plant
or in a serles of plants, or in an industry, is indispensible.

I am merely answering the argument as to monopoly or as tp
unlons getting too strong, by saylng that the fact that unions
get too strong cannot in itself afford a justification for
these measures. It necessarily cannot, Dbecasuse then you
are diréetly attackling the pfinciple of organlization if they
are,

There-is an argument, though, which 1s advanced, which
might be peculiar oniy to the union shop relationship. And
now we come to what I think 1g the heart of the casé.

They assert that in addition to this creation of monopoly
in addition %o any abuses that might be 1nvoived under a union

shop relationship, the right to work is denled by a union shop

| arrangement .
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The Nebrasks and the Arizona statutes are predlicated
gpecifically on the protection of the alleged right to work;
and the briefs of appellees, each of them, assert that as a
primary justification for any law outlawing union security
arrangements. |

That argument, I think, 1s the heart of the case, and
mugt be met.l

In thé firat place, it should be noted that none of
these statutes give any employee a right to work st any par-
tlcular job for any particular employer; %that there 1s not
created or attempted to be cregted - nor do I think there
could constitutionally be created - any right to work for a
particular employer at a particular Jjob. The right to work,
in that sense, i1s necessarlly a privilegs. No one has an
absolute right to work at any particular job for any par-
ticﬁlar employer, and that is not claimed under the statute.

Justice Brandeis'stated.in the Senn case:

"A hoped-for job 1§ not property guaranteed by
the Cbnetitution."

and these statutes do not attempt to protect that right

eitherc
Second, 1t should be noted -

Mr. Justice Frankfurter: Would you mind repeating that?

Mr, Thatcher: The quotation is:

"Ahoped-for Job 1s not property guaranteed by
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the Constitution.," -- Justice Brandies, in the Senn cases

Mr. Justice Frankfurter: Why is the non-union worker's
relation to a Job any different from that of the unlon worker9

Mr, Thateher; All I am saying here 1s that no unlon
member or non-union member has a right, an inherent right,
to work at a particular job for any particular employer. That
is a privilege, but not a right,

I cannot go in and demand to be employed by X employer
as a right, whether I am a union member or not a union member,

I am merely pointing out that, in the first instance,
this statute does not try to create.or pidect any such right,
because there ls no such righte It 1s merely a privilege,

Mr. Justlce Frankfurter: For anyone,

Mr, Thatcher: For anyone, unlon or non-union employee.
That 1a the first step only.

| Second, 1% should be noted that even a complete closed

shop eohtract, where you havé to be a union member at the
time of your employment, does not impinge on the right to
work in phé abstract, or in any absclute sense, If, as
we must assume here, membe:7i§ that unlon is open to all em-
ployes'under reasonable conditions, In other words, if the
employee 1s confronted with a choice of joining the union or

not working, and the union is willing %o take him into mem-

bership, and he does not want to Join, he cannot complaln of

belng absolutely depfived of any right to work. He can work
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if he wishes to Join his fellow employeesiln a labor organ-
ization,

Mr. Justice Jackson: Can he assume that? Is that not
about the heart of this thing? Can he assume that on reason-
able terms and falr conditions, he is going to be admitted to
membershib?

Mr. Thatcher: Your Honor, I think we have to assume
that here* |

'Mr. Justice Jackson: What do you say as to the Wallace
case®, where 1t was held to be an unfair labor practice for
the employer not to enforce the exclusionary practices of the
union?

In another case, a man wae fired out of the union when
he went into Court and claimed hls rights under the Veterans'
Act,

In other words, what 1s your answer as to the claimed
abuses, as to whether they afe inseparable from the ciosed
shop prppos;tion? We pretty well understand, I take 1t, the
merits and‘advaptagea of the elosed shop to working people.
But are ﬁhey beyond leglslative reach? Must the legislature
reach them in some particular fashion?

Mf. Thatcher: I say, as this Court has salid, that this
Court is, of course, free to regulate unions, It is free to

goqafter any abuses that unions may indulge in. I mean, as

to the States or the Federal Government, they are free to
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regulate and reach abuses.

Mr, Justice Jackson: . That, I think, they have been dolng
They are tryilng to do it. That, I suppose, ls the clalﬁ.

Mr.Thatcher: The proof in the North Carolina case and
the allegatlions in the dher two cases specifically states that
unions in those States -- and 1t is the fact -- do freely
admit applicants into membership and do not engage in arbi-
trary methods of expulslon,

But, assuming that that abuse 1s possible - and 1t 1is,
of course, possible - we say that those abuses should be
reached, Just as the State of Massachusetts reached those
abuses by this type of a statute,

In Massachusetts they say "Yes, you can have a union shopg
but any union operating under a union shop must admit ap-
plicants under reassonable conditlom and must be not arbitrary
in cexpulslons,”

In other words, there afe protections afforded both for
admissions and agalnst expulslons in Massachusetts, in any
case where.a union has a closed shop agreement,

That, we say, 1s a type of regulation which takes care
ofa possible evil. Even yhougn 1t 18 not an actual evil in
these States, 1t takes care of a possible evil, and still doe%
not subvert the baslc constitutional rights.

We say i1t 1s just excessive and arbitrary to wipe out

wholesale thls traditional institution for the sske of reachin

g
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what might be sporadlic abuses. Those abuses can be reachede.

Mr. Justice Jackson: You say thilsnlis én unreasonable
abugse of State power?

Mr., Thatcher: We say that also, yes. That is our due
procees argument. We say that this case can be decided on
due process grounds alone; namely, that the absolute prohibi-
tione are excessive, where regulation could and has in other
states, accémpliahed the deaired results. We say that; yes,
glr,

Now, the powers of the State tb pass laws, of course,
are different when the First Amendment is involved and when
the Fourteenth Amendment is involved.

Mr. Justice Reed: You allege, I believe, that the union
is open to all qualified persons, and that such organizations
freely admit quilified applicants into membership and inter-
posé no arbitrary or unreasonsble requlirements as a condition
of membership. |

Do you say that anyone who is a suitable person must be
admitted td membership in the union?

Mr.Thatcher: Must be admitted to membership in the union
yes.

Mf. Justice Reed: And he could compel it by legal pro-

cesa?

Mr, Thatcher: Yes, sir. There are decislons, in fact,

where Courts have compelled unions to admit members, in closed
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shop contractes. ‘

Mr.Justice Reed. Regardless of what work there is? So
that if you had a union which had all the jobs in & particulay
factory, it can be compelled to open its doors and admit 5,00¢
extra men who want tocome in? They have then Just as much
right to work as the others? |

Mr. Thatcher: They have as much right to belong %o the
union; but.wnetner they have as much fight to work as those
who preceded them, I would not say.

Mr, Justice Reed: There may be limitatlions as to that,
then, And the employer cannot fire except as to continuity
of employment?

Mr. Thatcher:A We do not advocate or uphold oy attempt tq
defend the closed shop in that area. We say there that the
States have the right to protect themselves, but that they
should 1limit themselves to the possible abuses apd not go
to the age-old principle itself.

Mr.Justice Reed: And they cannot compel a closed shop?

Mpr, Thatqher: Not a closed shop. We have never sought.
any law‘compelling an employee to Join a unlone. We merely
say that 1f the union can induce the employer to the belief
that in ls to hls beat interests to have no turmoil in the
plant, the employer and the union should enter into the agree-

ment -- always saving the right of individuals, to Jjoin that

union, it they want a job. We do not claim that the union
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has a right to be arbitrary.

Mr., Justice Jackson: But if the union has the right or
can assert the right, I should think it would want to fight
to exciude from 1ts membershlp those who are not suitable
personsg. You had that in the Wallace case, where one union
sald, "We are not golng to admit these fellows. They are
fighting us. They want to come in and take us over. We are
not going to have anything to do with admitting them,"

Mr, Thatcher: Then we get back to the majority prin-
cliple.

Mpr, Justice Jackson. Are there not requirements for
admission to the union of prospective members?

Mr. Thdcher: Of course, your Honor, they must be qual-
ifled,

Mr. Justice Jackson: What do you mean by "qulified"?

Mp. Thatcher: Well, to take a particular case, there
is the émployee who is alien;minded- We say there that the
majorlty concept, which has become, as Justice Rutledge saild,
a bulwark of our collective activity, must govern. That man,
if he wants to work there and join the union, must be in
sympathy with us. He cannot work agalnst us. Otherwise, you
agaln break down the collective bargalning process. -+t always
goes back to that.

Mr.Justice Jackson: That 1s exactly what is involved

here- The fellow who does not Joln your ideology: cannot get
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a job.
Mr, Thatcher: I would not say that it would extend so fap
as ‘"jolning the ideology". He cannot seek to tear down your
ideology or disrupt your relationship, certalnly. We say
that the right of the maJority in any unlt 1s paramount %o

the rights of individuals; that these freedoms are freedoms

in an organized soclety, and not freedoms in anarchy 6r dissen
slon.

We say that 1f the majority so desires, the individual
must accede to that majority under the plain concept of major-
1ty rule, which has become traditional.

Mr. Justice Frankfurter: But you are saying something
more than that. Your argument is deeper than thate We are
not called upon to 8it in judgment upon the vaglidity of the
various consideration; that gre relevant to the problem of
the individual, a8 against the group. That 1s not our problen
here. - |

Mr. Thatcher: I think it is*

Mr.JgS?ice.Frankfurter: No. Our problem is: What is
an allowable judgment of the legislature upon those problemg?"

And what you are saying is that the States are forbidden
from saying that unions should attract meﬁbership because
beople want to belong and not because they have to belong,

You are saying that that 1s to be ruled out as a matter

of the American Constitution,
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Mr. Thatcher: No, we merely assert that the right of
individuals to work as non-union workers, shall not be util-
1zed to subvert the majority group in a plant, or in a shop.

Mr. Justice Frankfurter: But in that statement you
are assuming as a postulate that it would subvert, and that
a Leglslature cannot have a contrart Judgment on that. That
is what you are assuming.

Mr, Thatcher: Well, all our history,. all our traditions)|
have been --

Mr, Justlce Frankfurter: 9All our history" covere an
awful lot of territory, Mr. Thatcher. "All our history® is
an awfully big phrase,

Mr.Thatcher: I appreclate that. But all his tory that
I am familiar with, at any rate, and all his_tory that unions
are familiar with, at any rate, shows that the influx of non-
unlion members into an organized shop inevidably tears down the
bargaining unit, the bargaining power, and, eventually, the
wage standards,

Mr. Justiqe Frankfurter: Even assuming that you are
right, it may merely show that the history of the conduct of
the past shows that, It does not show that you may not have
differént conditions, or that there may not be a Judgment as
to different leadership, or different attractions, as to

different public opinion, and that you may not get a dilfferent

resulst,
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Mr. Thatcher: I do not see how we can Judge these
constitutional concepts in the abstract. We have to get back
to some practicalexperience,

Practical experience shows that our right of self-
organization 1ls a constitutional right, necessarily, and ne-
cegsarlly involves exclusion of non-members, as making that
right effective.

Mr.'Jusﬁice Frankfurter: Of course, if it is a consti-
tutional right, then there is an end to the argument, but
that is the whole inqulry heree

Mr. Thatcher: I thought 1t was agreed that there is a
constltutional right of self-organization.

Mr. Justice Frankfurter: That means that you cannot
forbid them to organize. It does not mean anything as to
what consequently shall flow from that, as to people who do
not wﬁnt %0 be organized,

Mr. Thatcher: I think 1t means that you have an ability
to maintaln that organization effectively*

Mr. Jusfice'Frankfurtert Then there 1s the question as
to whethef you can or cannot. malntaln it effectively, and
under what conditionse.

Mr. Thatcher: I do not know what we can go %o, other
than our practical experience along those lines. We cannot go

to abstractions.

Mr. Justice Frankfurter: But these are not abstrations,
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but judgments of the Legislaturee.

Mr, Thatcher: Based on what?

Mr.Justice Frankfurter: Mased in thelr judgments of
economic and social facts. They are not superseding the
constitutional right, but the question is whether you have
the right which you contend for,

Mr. Thgtcher: Once 1t is conceded that we have the
right to self-organization, and once 1t 1s appreclated, as
1% must be appreciated, that the union security exclusion of
non-union mebers is indispensible to an effective exercise
of that right, I do not see how you can say that a Legisla-
ture can supersede that by some abstract judgment,

Mr. Justice Frankfurter: There was nomn who knew more
about labor unlons, not even in the labor movement, or who
did more to promote them, than Mr, Justice Brandeis, As you
probably know, he was opposed o the closed shop,

Mr, Thatcher: Well, 1n.part.

Mr. Justice Frankfurter: All you are saying is that thiq
is not witnin the realm of argument, when you say "In part®,
He thought the closed shop was a very detrimental thing from
the po;nt of view of unionse. It is not my job or my compe-
tence to say whether he was right or wrong. I am merely say-

ing that he was not an abstracteminded man, and yet he enter-

talned that view.

Mr, Thatcher:  Yes, but when he professed those beliefs,
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there was; at that time, no constitutional right of self-
organization. It had not yet been established. That makes
a great difference, because we are procéeding from that premisge
always. We are proceeding from that premise to the premise
of majority rule,

Mr. Justlce Frankfurter: Considering the fact that he
helped establish 1t in the Senn case, we are not unaware of
the thoughts he had on this subject,

Mr, Thatcher: No.

Well, getting baék to the constitutional argument here,
that there 1s no parity between the right of a person to work
as a union member and the right of a person to work as a non-
unlon member: The State gaserts, and it has been asserted
in the briefs here, that the right to work as a non-unlon
mémber is a constitutional right which stands on a parity
with the right to work as a union'member.

Now, there is a verbal parallelism there which 1s helpful
and has been helpful in getting thisnLegislation passed, But
1t lacks precisenesa.

Ag Judge ﬁyzanski comnented briefly in an article in
the California Law Revlew, there 1s a great difference be-
tween the right to work as a union member and the right to
work as a non-unioh member, and each must be considered se-

parately in the lLight of what each connotes. It 1is only in

| 2l

the light of the reasons for and the scope of the right to wopr]
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as a union member that we can evaluate the supposed concomitan
right ot working as a non-union member.

Nowy why has the right to work as a non-union member
been held to have some constitutional protection or sanctlon?
Because, as we have seen, if employers are free to.deny em-
ployees the right to join uniens and work as union members,
thereby the employees will be unable to achisve an equallty
of bargaining power, thereby they will be unable to obtain
adequte wages, working conditions, and thereby the employees
might very possibly become wards of the State, working under
subgstandard wages, unﬁble to adequately maintain themselves

and their famllies-
That 1s the precise reasoning inWest Coast Hotel vs,

Parrish, the precise reasoning which supports a law outlawing
yellow dog contracts, the precise reasoning which supports a

law butlawing discrimination agalnst employees because of the]

unlon membership.
That goes back to the plain due process concept, that a

public good'is effected by outlawlng discrimingtion against
union meﬁhers; namely, preventing employees from combining

80 that they can obtain adequate wages for themselves, and no%t

become wards of the State.
That, in very brief outline, is the constitutional basis

and the Justificatlion for outlawling yellow dog contracts and

glving the status of right to work as a unlon member,




In terms of the rights of the employer, this Court in
the Jones & Laughlin case saild that when an employer denies
employment to a unlon member, he not only is interfering with
a constitutional right of that employee, but is not protecting
é- k any legltimate intersst of his own, when he refuses employ-
ment to a union member,

Now, such conslderations simply are not applicable when
we consider'the right to work of a non-unlon member, or the
right of an employer to say to a non-union member "I will not
employ you because of your non-union status.,"” There is no

possibllity that because of such refusal by the employer,

i

that employee willl be unable to maintain adequate wages in
association withn wobkingmen, a8 an alternative to becomling a
- ‘ ward of the States
| Mr, Justice Black: There 1s a chance, do you think,
that he will not get any wages at all?

Mr, Thatcher: Not if he jolns. the union; 1if union mem-
iaae bership 1s open to him and he joins the union.

Mr. Juéticg Black: Suppose he honestly and consclentioug-
ly belieiés, even as an essentlal religious belief, that it
ls wrong to belong to a union %

2 Mr, Thatcher: That, your Honor, is a different case.
That 1s a case which has arisen constantly in the trade union

movement, There are areas in this country -- Pennsylvania ia

& notable one -- where certain religious sects have a creed
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agalnet jolning unions. And in those States, the unions, as
a matter of practlice, do not require the members of that shop
who belong to such a sect to belong to the union. That is a
very minor case, which does not belong here at all, I say
that a statute which would make such an exception would cer-
talnly be reasonable, No one could complain about such an
exception,

Mf. Jﬁstice Black: Suppose he di1d not believe it on
religlious grounds, but was Just one of these hard-headed
fellows who did not like unions, who did net believe in them?

Mr.Thatcher: Has he the right to subvert the desires
of thse majority of the employses "in the plant, who wish %o
maintain a union, %0 maintain wage rates, and does he have
the right to go in and bargain on his own?

Mr. Justice Black: You say that under those circumstance
even though he believed that, even though he was opposed to
unions, no law could be passed which would protect him in
his right to work?

Mr, Thatcher: Religious convictions gside, yes, your
Honor; énd assuming, of course, that membership in the union
is open to him, and assuming further that the mgjority of the
emploiees in the plant have chosen a unlon and desire to work
under union conditions. Those two things must be assumed

always, and we assume those throughoutinour argument here.

Mr, Justice Frankfurter: You therefore must assert




82

|

i. ] -- and your position is -- fhat the Legislature is not entitle?
f to Judgment, And 1%t would make no difference how strong the
union was?

Mr. Thatcher: 1 would say that 1f the rlgﬁt of this
fellow 1ln that connection had no impact on the majority in
the shop, conslderations of cholce would have some weight,

But where there 1s a direct effect, a necessary effect, of
the 1nflux of any group of non-union members in a union shop,
a union plant, his rights must be subverted to the majority
rights.

We live 1n an organized society, and in an economic unit
JY we have an organized society. The union acts as a government,
there, for the employees; duly chosen by the employees, 1%

é establighee their wages, which are applicable to all.
o Mr, Justice Black: The unilon acts as a governmental
organization?

Mr, Thatcher: No, your Honor. I merely maske the analogy
that in a amaller economlc society, the union acts for all the
‘amployeag, once 1t 1s duly chosen by a majority of the employeés
there, 1t acts for them in the limited matter of wages and

oy hours. Now, since, in that society, majority rules, as in

: our political society, and since, as Jusiice Rutledge has
h stated in the CIO political action case recently, the majority

rule has become the bulwark, indeed an indispensible element

of our collective soclety, when epeaking of trade unions, that
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rights. Liberty is not liberty to be an anarchist, Liberty
1s liberty 1ln an organized soclety, as this Court has sald:
time and time again, Freedom or liberty must always be taken
with the concept of how and where i1t 1s exercised; and
where 1t 1s exerclised in contradistinction to the majority
group, the duly chosen majorit& group, that right must be sub-
verted, particularly where the exercise of that right subverts
the rights of the majority.

Mr, Justlice Frankfurtser: Is it falr to say'that your
argument gets down to this proposition: that this Court
must hold that such a law makes impossible the effective func-
tloning of unionization; that we must so decide that, as an
incontestable fact; and that with such a statute, unions could
not function effectively?

Mr. Thatcher: That is one of the elements aﬁ to the

First Amendment.

Mr. Justice Fmnkfurter: That the Legislatures of ArizonQ

or North Cérolina or Nebraska, or the other States of the

Union that have passed thls statute -- never mind what I think
about thie statute when we are off the bench -- could not reasé
ably think that these statutes would not render ineffective thL

functioning of uniong? That that 1s not an entertainable

b48¢,889Pe0ple who think about this sublect, with duty to le-

—
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That is the proposition.

Mr. Thatcher: That goes to the First Amendment argument,
yes.

Mr, Justice Frankfurter: That goes to all of these thingp.

Mr. Thatcher: Itudoes not go to the due process amendmen},

Mr. Justice Frankfurter: Certalnly it does, because that
is an enteryainable thought, and the statutexnls not without
due process.

Mr, Thatcher: We can argue that there are other ways
of obtalning the legislative objects, by regulation.

>Mr. Justice Frankfurter: But it 1s not for us to tell
them wnich cholce to make, if this is an allowable and enter-
tainable thought,

Mr. Thatcher: Well, as I will point out later, thils
Court has sald, and Justice Holmes has said, that where re-
gul#tion can accomplish desired results, and the extent of
the taking 1s very great, and the evils to be remedisd are in-
commensurate, lLegislatures are acting arbitrarily when they
flatly prohibit, rather than regulate. That is a concept we
have not reached yet.

M:. Justlce Frankfurter: He sald that in all the cases,
with one exceptlon; there was a dissent where it struck down

legislation, not where it sustained legislation.

Mre Thatcher: Well, I will try to get into that in

my pollice power argument shortly.,
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Now, time 1is running short --

Mr, Justice Reed: What about the right of the individugl

%o bargain in collective bargaining.

Mr. Thatcher: Well, as the J. I, Case Company case showsg
that right must necessarily be subverted tovthe collective
rlght to bargain, if collective bargainihg and self-organiza-
tion are to have any meaning. Necessarily, when individuale
can bargaih with the employer, organization 1s destroyed.

Mr. Justlce Reed: Have we said that 1ndividuals cannot
bargain?

Mr.Thatcher: You did state that his right to bargain
individually cannot conflict with the paramount fight of
the group to bargaln collectively, Otherwise, collective
bargaining 1s a nullity. You 4id say that*

Mr. Justice Jackson. We sald that the majority prescribe
the terms and conditions of the shop, the working conditions
and the wages, and that sort of thing; that 1s a function of
the majority, under collective bargaining, and 1t does not
touch the blosgd shop issue. And I should think it fairly
obvious-that you cannot have collective bargaining if you also
have every individual making a deal of his own on the slde.

Mr.Thatcher:. That is the very purpose of the union shop,
your Honor.

Mr, Justice Jackson., But I thought it was stated that

the majdrity can state the conditions of employment, the wages

-
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the things that go with collective bargalning, and then the
individual can come in and work under those conditions, which
were establlished by the magjority. There 1s nothing in that
cagse, 8o far as I can see, that touches the right of the

ma jority to also say that a man who is willing to accept
those conditions which are established in the shop, cannot
be employed.

Mr._Tnafcher: What 1f he is unwilling to accept them?

Mr. Justice Jackson: He cannot work if he 1is not will-
ing to work at the wages and under the conditlions set, But
if you say that he has to be in sympathy with a majorlty of
the union, then you are adding something'to the-case that was
not there, and you are adding something that seems t0 be
entirely at variance ﬁith what this Court said in the Wallace
case; where they required, as I see i1t, some people utterly
oust bf sympathy with the union, who fought it, to be taken 1in,
or at least to be glven Jobs,'under penalty of being guilty
of an unfailr labor practice, under the closed shop agree-
ments,

Mr.-Thatcheri In the Wallace case, as I recall, there
was an element of conspiracy between an employer and a union
to discfiminate.

Mr. Justice Jackson:

With respect to a closed shop

contract., How do you reconcile that philosophy in the

Wallace case, with this contention as to the rights of the
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State with respect to a closed shop agreement?

Mr, Thatcher: That was, I think, striecily under the
Wagner Act; where the employer and the union, in non-compliance
with the Wagner Act, without majority cholce, and strictly
as a collusive matter =--

Mr. Justice Jackson: The Labor Board required the em-
ployer to enter into a contract. The unlon refused to admit
the member--

Mr.Thatcher: I must read that case. Then I could answer
later.

Mr. Justice Jackson: If 1t 1s an unfalir Labor Practiceﬂ
on the part of the employer there, I do not see hdw you can
reconclile that with your argument,

Mr. Thatcher: I have discussed alresdy the 1lnadegmracy

of the claimed justification of monopoly; that is, that if

agreements, then it 1s also a valld reason for outlawing the
entire principle of self-organizstion.

A8 a mattgr'of fact, 1t has been observed time gnd time
agein by.tnis Court, that that monopoly of the sort where all
employees 1in an lndustry are unlion members, is not the sort
of monbpoly which is an evil. It 1is, as a matter of fact, a
concomitant, a corrolary of free competition, %o equalize the

factors that determine bargaining power.

Justice Holmss, in Payne Lumber Company vs. Neal, in
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speaking of an attempt by a carpenters' unlon to extend organ-
lzation nationglly, and in an argument that thatwwas monopol-
lstic in character, stated that such attempt had "no tendency
to produce monopoly of manufacture * * # gince the more
succegsful it is, the more competlitors are introduced into
the trade.

In Frankfurter & Breene, there ls a simllar statement,

that "the right of combination by workers (for, inter alia,

union security) is itself a corrolary to the dogma of free com
petition, as a means of equalizing the factors that determine
bargalning power, #i#u,

Just a word on due process.

Our central argument under due process I willl just dwell
on for a few minutes,

Our central argument under due process 1s this: that here
we have an anclient traditlional practice, a traditional sub ject
matter of collective bargaining, an institution which is in-

dispensible to adequate functioning of unlions, and furthermore

@

which has @any saluropy effects in promoting healthy conditiong
in an 1lndustry and permitting cooperation between an employer
and a union, and so on,

It is something which has existed for years, 1s an age-
old practice, and 1s something which has not in any sense an

inherently evil sspect in i%v.

The justifications for a complete prohibition must indeed
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be strong, and we assert, under the Mahon case and under the
Adams vs. Tanner case --

Mr, Justice Frankfurter: Are you really urging on ue
Adams vs. Tanner, Mr. Thatcher? I put 1t to you in all

candor,

Mr, Thatcher: Yes, for this reason, your Honor:

In Adame vse. Tanner, Justices Brandeis and Holmes dissentl

ed, but in tnat case there was an attempt by the Legislature
flatly to outlaw private employment agencles. It was the
State of Oregog, or the State of Washington, I think -- I for-
get which 1t was, There was that attempt to outlaw private
employment agencles,

The majority of the Court sald there might be evils
springing from that, but they should get after that evil and
not outlaw somsthing which was inherently all right.

Justice Brandeis dissented, but on the proposition that
the evils were inirradicable and inherent and no other way

of reaching the evils could be reached except by absolute

Now; that 1s not our case at all. It is'not asserted and
1%t cannot be asserted that the alleged e#ils flowing from the
closed'snop are 1n;rradicable or inherent in the union shop
relationship, and so we asssrt that'lacking that snowing; or

any attempt to make that showing, that complete flat pronibitig

of the principle is excessive, under any due process concept.

P
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‘Otherwlse, under a mere invocation of the police power and
i | the possibility of some abuse, the State could outlaw any
iﬁﬂ institution. There would simply be no end to 1it.

" Now, labor is the first to appreclate the need for social

experimentatlon by the State. Cf course, as we know, there

was ah era when labor was the largest sufferer, because of a

tendency of an earlier Court %o strike down leglelation on

property céncepts. But we say that there cannot be a wanton

;; destruction of tradltional rights; that there must be a limit;

that otherwlse tradltional rights are at the mercy of an

i exclted populace, to use the language of ex parte Milliken,

Mr. Justice Frankfurter: I suggest that we would be at

IE the mercy of the New Deal if this Court would reaffirm Adams

ve. Tanner, and decide it with spproval,

Mr. Thatcher: As I say, in our brief, we agree with

e Justlce Brandeisg!' dissenf, and his reasoning in the dissent

and his conclusion in the dissent; namely, that where it is

necessary to eradicate an evil, to prohibit an institution
or an activity) such prohibition 1is all right. Justice

s Brandels never went further, and I do not think he would

go further.

dtherwise, a8 I have saild, as I am stating here, there
1s no lnstitution, no occupation, which could not be prohibitef
flatly prohibitied, under‘a claim that there is some abuse

v possible.
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Mr., Justice Frankfurter: He merely thought that the
Leglslature was entitled to think that was the way to deal
with that problem, He did not have an independent economic
vliew on these matters, He merely coasidered, in all these
cagses: what is 1%t that those whose responsibility it is to
leglaélate are entitled to believe about these things? Most
of these mgtters lle 1n the domain of belief,

Mr, Thatcher: If I may dlssent there, slightly, Mr.
Justice Frankfurter:

Mr.Justice Brandeis d4id not put it merely on the grounds
that the Leglslature might think this, He put it on the
grounds that it was a fact, that these evils were inherent.

He went to great palns to dig into what the private employ-
ment agencles were, as -an lnstitution, and what the evils were
and how they were 1neradicable-as a fact.

| Mr. Justice Frankfurter: The Justification for the
Legislature's judgment, - 1t 1s not the business of a member o
this Court to be dogmatic about economic data.

Mr, Thatcher: No, but on the other hand, a mere assertio
cannot bootstrap any pelice power law into a constitutional
law,

Mr.Justice Frankfurter: It certainly.cannot. That 1is

why he marshalled all this evidence, It was not because he

subscribed to it all. How could he?

Mr, Justice Black: Do I understand your argument to

P




92

state that he decided that he did hot want any employment
agenclies; that 1t was bad for the community? That such laws
could never be put into effect unless we declded 1t was a
good thing?

Mr. Thatcher: ©No, not that it was a good thing; 1t was
a matter of what reasonable men could reasonably determine
from avallable economic evidence, from an examination of the
facts and éircumstances.

Now, where .there are hearings and findings -- agaln,
that ia not our case.

Mr.Justice Black: Do they have to have hearings each
time?

Mr. Thatcher: Well, absent that --

Mr. Justice Black: =- no law could be passed by the
Congress or the Legislature?

Mr, Thatcher: Of course:, laws can be passed absent
hearings and findings, but 1f there are no such hearings and
findings, I think we are entitled to show, as we have not
had an oppértuq;ty fo show, Just what is involved in a prohi-
bition;‘and that these evils are not ineradicabie from the
union security principle, and that the principle can be
maintained and all possible evils taken care.of by appro-
priate regulation, as States have done, by regulating the
mode, the type of contract, or the internal operation of the

union.
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Mr.Justice Black: D1d we also consider as a possibilifty
that there might be a chance, through the electorc of the
State, people who vote, that a new Législature would deal with
the law? That 18 possible?

Mr. Thatocher: Thay is right. But agaln, that is a
Judgment of the People, and the judgment must be predicated
upon some reasonable grounds,

Mr, Justice Black: What do you understand by "reason-
able" in that illustration?

Mr, Thatcher: That reasonable men cannot disagree that
such 1s so,

Now, if there are individual libserties in this country
which are to be protected under the Constitutvion, freedom
to engage in an ordinary occupation, freedom to carry on
traditional practicea, they cannot ordinarily be struck down
by A Legislature, There must be some test somewhere, gome
starting point somewhere.

We say the starting point here is in an examination
of all facﬁs, and 1in a Judgment by this Court that reasonable
men could not conclude, on fhe basis of all avallable evidence
that outright prohibition was necessary to reach the evils
which the Legislature had a right to try to reach,

Mr. Justice Black: You are, 1n effect, arguing, are you

not, that we ought to determine whether the economic affairs

of the country and the economic practices of the country should
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continue as they have been, or whether the Sfate Legle~
latures should be permitted to change them? There is a dif-
ference, is there not, between economic a ffairs?

- Mr., Thatcher: - Yes.

Mr. Justice Black: I understood you %0 say that you
placed them all on the eéme bagis.

Mr. Thatcher: No,

Mr., Justice Black: There is a difference, is there not,
between those protections that are absolutely guaranteed,
those things that are gbsolutely guaranteed, and the prac-
tlce of trade and commerce,ln connection with whether they
will have employment agencles, and how many they will‘have?

Mr. Thatcher: That is right.

Mr. Justice Black: Are you basing this part of the
case on the ground that the Court must project the tradi-
tional pattern of busilness in the State, and the Legislature
cannot do away with £t2

Mr, rhatcher: In the absence of some reasonable circum;
stances, Justifylng the doing away with it.

Mr, Justice Black: I thought we had held that one State
had gone very far towards gboiishing any profitable business
at all, Was there not some case in South Dakota or North
Dakota? Green vs, Frazer?

Mr. Thatcher: I am not familiar with it, That again,

though, is a matter of degree, We s8t1ll have: the function
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of thls Court to protect against arblirary interferences.

I do not know on what basis you want to put it, but certailnly
there is not an absolLute and arbitrary power on the part of
Leglslatures, to prohibit as they will.

If they are traditional practices, there must be some
reasonable circumstances Justifying the abolition, Otherwise+
we have no libertlies left, no libertlies or freedoms 1eft.
The very purpose of the Gonstitution is to preserve certain.
liberties to individuals.

Mr. Justice Black: Is it to preserve individusgl free-
doms, or --

Mr.Thatcher: Both. The Fourteenth Amendment has to
do with liberties and rights of a less fundamentél nature,
but nevertheless those rights are protected.

Mr. Juétioe Black: What do you mean by “"fundamental
rights?"

Mr; Thatcher: Rights of liberty, speech, assembly.

Mr,Justice Black: What others are fundamental?

Mr.Thatcher: Well, those rignts‘protected under the
First Amendment,

Mr, Justice Black: What others?

¥r, Thatcher: I éay those are the only fundamental

rights., But there are righte existing under the Fourteenth

Amendment.

Mr, Justlice Black: You do not think an employment agency
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has a fundamental right in that respect?
Mr. Thatcher: It 1s‘not a fundamental right at all, but
1% 1s a right which cannot be destroyed. |

. Mr. Justice Frankfurter: My State of Massachusetts just
rejJected by heavy referendum vote a law like this. It can be
done,

Mr, Thatcher: I know that. But where it has not been
done --

Mr, Justice Frankfurter: If it has not been done, it
could be dqone., Some of theee.laws are passed by referendums,
What referendum can give, referendum can take away.,

Mr. Thatcher: 1In the meantime, are we to suffer, 1f thex
1s no basis for 1t1?

If fundamental rights are tranegressed, are we to suffer?

Mr. Justice Frankfurter: This iis not a Court for the
reliet of all suffering,

Mr. Thatcher: It 1e certainly the court for the protec-
tion of rights.

Mr..Just;ce Frankfurthr: That is right; Constitutional
rights..

er. Thatcher: Constitutional rights, Fourteenth Amend-
ments or First Amendment,

Mr, Justice Frankfurter: On that we have agreed.

Mr, Thatcher: There is one thing more, an element of

confiscatlion, which is involved here., Under the Steele and
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Tunstall cases, this Court has said that unions must serve
all within the bargaining unit equdly; that is, they cannot
; establish wage rates gnd give them to union members, and not
I ' to non-union members.
Now, this statute would foreclose us from requiring that
fJ those who accept those benefits contribute to the costs., It
ls exactly analagous to a situation in which a public utility
or a common carrier was reqguired tb glve certain benefits
| or certain services to some customers for nothing, and to
other customers for the usual rates. In other words, since,
under the Steele and Tunstall cases, we are more or less in
i the status of a carrier or a utility in so far as being requlrec
to serve all equally within our bargaining unlt is concerned,
; we say that then equally we should have a right to require all
those within that unit to contrbbute to the costs of procuring
thoée benefifs. And naturally, a deprivation of that riht
€ amounts to confiscation; just as in the case of utilities,
this Court has held tbat where utilities have been required td
serve a certaln class Of customers for a legser rate or for
! nothing, that amounts to confiscation,
" Mr. Justice Reed: Do you think it would be unconstitu-
tional to give U, S. Steel a better rate than tneiracompetitoqa?
Mr. Thatcher: Not if they voluntarily d1d it; but if 1t

was required by a Legislature, which 1s what we say is being

done here, that is a different story, And in that type of
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case, this Court has held that there 1s confiscatlon involved,

Thank you,
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ORAL ARGUMENT OF GEORGE PENNELL, ON
BEHALF OF APPELLANTS,

Mr, Pennell: May it please the Court:

There are always two sides to every question, I want
to afgue the position of the defendant Whitaker in the North
Carolina case, and also ln the Arizona case, the position
of the employer.

In the North Carolina case, the defendant Whitaker 1s an
employer, and for thirty years has been engaged in the con-
tracting business in that State, in the Clty of Asheville;
and during thirty years of time, before any labor laws - and
in North Carolina we have never had but two labor unlon cases
before our Supreme Court - he elected and chose to operate
a contracting business in which he only employed union workmen

Then our General Assembly comes along and enacts this
statute, which has no criminal provision in 1%; but our Courts
in the companion case, sald -that when the Leglslature of
North Carolina declared it the public poliey of our State,
anyone who violated that statute was subject to a misdemeanor,
either a fine of $2,000 or imprisonment for two Years, but
a minimum fine on the corporation of $1,000, for violating
this Act,

Defendant Whitaker was, along in 1947, doing the same

thing he had done for thirty years. He contracted and agreed

wlth the various labor organizations that they were to carry
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out the contract as in the past, and that he was to employ
his workmen through the business agents of these varilous
labor unions in the City of Asheville,

Upon the maeklng of thls contract, and without proof of
any kind that he had done any work, he was indlcted for merely
signing a contract thst he would select union people, brick-
masons, carpenters, electriclans, and what not, to carry on
his building activities there.

80, we have 1in this North Carolina statute, a criminal
prohibition as to any person making a contract with or em—-
Ploying workmen of any kind who beléng to a union,

Thls case went to our Supreme Court; They held it was a
valid exercise of the police power and in no wise violated
any of the Constitutional inhibitions.

Thisnrecord shows, as to the conditions down in North
Carolina, that we only have gbout seven per cent of the popu-
latlion ﬁho are in unlions,

As to‘Mr. Whitaker, the record shows, so far as the territ
that he 1s 1n ls concerned, that eight per cent of his compe-
titors employ only union labor, and he finds himself in the
positiqn that the State of North Carolina has taken away from
him a privilege of hiring whomever he pleases., If he prefers
or chooses to employ through the various business agents of

these unions, then he violates the law, and can go to the

-chaln gang for exercising that privilege.

18
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So, as a matter of fact, under this record, we certainly
5 have no monopoly in the State of North Carolina, in a man de-

i ciding what type of employeee he might get.

This record, may it please the'Court, furthermore shows l
that union security agreements have resulted in stability of
employment relatlonships in our State. It has promoted
harmony and cooperation between the employer and the employee,
and 1t has eiiminated strife and bitterness, both within the
plant, and as between rival labor organizations, to give an
employer of labor the right to go out on the market, and have
the right to hire union workmen, if he wants to exercise that
right; and, of course, 1f he doea not want to do it, he does
not have to.

; This record furthermoreishows that as a result of Mr,
Whitaker's method and proposal, to hire only unlon labor, he
geta-the type of workmen that he particularly wants, because
of the trainling and the experience that the members of these
unions get, though an apprenticeship system, rather than

the picking up of any type and kind of labor that might come
along, |

This record shows, furthermore, from the standpoint
of the émployer, that the making of these contracts brings
about stabllization, by the predetermination of actual wage

conditions,

An employer in the construction business, knowing and
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realizing that here is a contract that is going to cost so
much to get material out of Proctor, Vermont, knows the
columne that go into this building, and other things, and
he also knows that for a certain period of time he can get
labor at a fixed, established price,

So, the result of it has been, from this employer's
standpoint, that 1t means a great lncrease in productione.

Now, let us take the situation on the other hand.

Thls Act comes along in North Carolina, and says that
a man cannot make any lnquiry as to whether a workman is a
member of a union or not, whether he does or does not belong,
and when you look at it from the employer's standpoint, this
Act has the result for him that he cannot make this inquiry,
and he cannot make a contract to exercise the right to hire
whomsoever he pleases, when 1t comes to the hiring of his
labor,

(At this point a recess was taken for thirty minutes,

after which the oral argument was resumed.)






