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Mr, Chief Justice Vinson: The ocases in argument are
Nes. 27, 47, and 34, the American Federation of Labor, Arizona
State Federation of ILabor, and ot};ets, versus Amerlean Sash
& Doér Company, the Lineoln Federal lLabor Unien No, 19129,
American Federation of Labor versus Northwestern Iron and
Metall Company, and George Whitaker and others, versus the
State of North Carolina,

The Clerk: Counsel are present,

ORAL ARGUMENT OF EDSON SMITH ON BEHALF OF
APPELIEES -- (Resumed)

Mr. Smith: May it pleasse the Courts

When the Court ad journed last evening, I was saying that
my c¢lients, a group of Nebraska businessmen, wre interested
in this litigation because, as businessmen, they do not want
to be subject to the arbitrary dominatien of labor wmicns
which the closed shop and compulsory union membership gives
them,

I want to elaborate cm that a little blt. Speaking for
my elients, I can say that we also want equality of bargaining
power, I suppose there is no such thing as exact equality,
but we want it as nearly as it can be obtained. _

Eqﬁality of Ba.rgainizig power would not permit the preva-

lent practices of featherbedding. No employer is going to

agree to that sort of thing, which we have desoribed at great
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length in our brief, page 44, im the words of Thurmen: Armnold,]
if 1t were not the case that the univnm making those demands |
have more than an equality of bargeining power with the
employer, |

Nebraska businessmen do net want to be put into the
strait;}écket of a complex system of reguiations that unions
1mpése on employers cnee they have established a e¢losed shop
situatien, And I do not have time to desoribe that, but‘ve
have described those briefly in the words of Professer lLeo
Wolman of Columble University, a long~time labor union econom~
ist, ocn page 49 of our brief,

Nebraska businessmen do not want to be subjected to
strikes and boycotts, called for the purpose of imposing com-
pulsery unlen membership., /M i1llustration of a strike for
that purpose has been referred to twice by Mr. Thateher in
his argugent, in connectinn with the Apex Hoslery cease, where
a business employing 2500 employees, with only 8 employees
belonging to the union, was seized by union ﬁombers from other
businesses, and their property, the business property, des-
Greyed -~ wantonly, aceording to the statement to this Court |
-~ for the purpose of imposing a closed shép on that business,
in spite of the fact that enly eight out of 2500 employees
epparently wanted to belong to the unien, |

Nebraska businessmen do not want to be subjected to the

power of the union to arbitrarily put them out of business, as
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was done in the Crumbech case, whiéh has been referred to
already in argument. And the Orumbosch case is no isolated
instance,

In Thurmen Arnoldts R_eaders Pigest arﬁiele he says this: |

"Ip Detroit three wholesale paper dealers are

told by the teamsters® union to go out of business.

There is nothing they-oan do about it, They are not

allowed to hire unlon men; they cannot get their paper

hauled., The unicn has made & deal with somé employers
to eliminate competitors, ILikewise, 65 independent
truckers in Pittsburgh are being foreed out of buminess
in spite of the fact that they are willing to hire

union labor,"

Nebraska businessmen do not waent to be forced by the
pw& of unions to join in monopolles in restraints of trade
of the type illws trated by Allen Bradley vs. Local No., 3.

We have the electrical workers! uailon in Nebraska, and
it 1s a powerful unlon. And in that connectimn I would like
to examine briefly what 1t 1s about the c¢losed shop, compul-
sory union memﬁership, that gives the unicn leaders this arbi-
trary power,

Perheaps a little light: can be thrown on that by reading
from the comstitutiom of the Eleetrisl Workerst Union. It

Provides ~- and 1t 18 quoted on page 24 of our brief -- that

& union member can be thrown out of the union for ersating
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or attempting to create dissatisfaction or dissention among
any of the members, or for working in the interest of an
organization or cause which 1s detrimentel to the union. And
there 1s a provision that noAunion member can clrculate hand
bllls or marked ballots or any of that sort of thig, in
order to influence any member of the unton to vote for &
eertain unien officer or against a certaln unionofficer, or
te vote for & certaln delegate to a unien eccnvention, 1In
other words, the unionts own cemstitutional practically pre-~
vents demooratic proee;ses in that unien, end gives the power
to the union officers,

How,  there are two things I want to mention in conneetion
with this power of the union, They talk about reasonable dis-
eipline, "The union member must, of course, subject himself
to the. 'reasenable disciplinet of the unicn.” What does that
mean? I ecan only illustrate l;y two things, No uvnion member
can oross & picket line thrown up by his uni_oh or any other
unien vhich 1s om good terms with his unien. If he does, in
apﬂ;e of the fact that hig empleoyer wants him to go to work,
the uniem requires the employer to fire him, The union has
control over the employment and discharge of that men; not
his employer.

No unien men can work or accept for work non-union made

goods, any goods that are called "hot.” KNow, we have in

our brief some l1llustrations of those seccndary boycotts from
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Nebraska, pages 40 and 41 of the brief, where the union checke] .
at a truckerst? depot refuses te gilve shipments of goods that

are belng tramnsported over trucklines to the employees of a

trueker who 1is hot ‘s closed shop trucker; and that, of course,

in spite of the factthat the employer wae quite willing to

sign a closed shop agreement 1f his employees wanted to beleng|i|
to the union. Buft the checker there refuses to give the goods

to the non-union trucker because, he says, "If I did, I would

be filed $25 by my union," And that would be a first offense,
of course. For a ocontinued offense against the union, which -
would probably be a second offense of that sort, that checker
ocould be discharged from his job on the demand of the unien,

Naturallys. under those circumstances, the employeest
loyalty although compelles, is loyalty to the union leaders,
not loyalty to the men tht provides them with employment,
vtheir employer. .

Subjecting the employees to this kind of discipline of

the c¢losed shop is what caused the Hartley Comnmittee, after

listening to two million words of testimony, teo say with refer
ence to the Amerisan working men that: "In short, his mind,
his. soul, and his very life have been subject to a tyranny
more despotic than one could think possible in a free
couétry." | |

| Mr., Justice Rutledge: How do you reconcile that state-

ment with the faet of whieh I think we ean take judieial
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notice, that in a very large number, perhaps the largest
nunber, of ocases, In which there have been olections held
under the Taft~Hartley Act ameng employees for the determina-
tion of the question whether or not they shall have a elosed
shoﬁ, the result has been favorable to thq institution of
the clesed shop.

Mp, Smith: One reasomn is that the union never calls
an election unless they are sure they cam win it,

Mr. Jugtice Rutledge: These are eleotions cenducted
under the auspices of the Taft~Hartley Act.

Mr, Smith: The second answer to that is that under the
Taft-Hartley Act there is no unien shop in the usual sense.
Attorneys for the labor unions here have referred to it as a
union shop.

Mr, Justice Rutledge: You are just new making the dis-
tinetion between the elesed shop and the union shep,.

Mr, Smith: Under the Taft-Hartley Aoi;, the union shop
is only a union shop to the.extent that the union can collect
the dues and initiation fees,

Mr, Justice RutBedge: Do they not become members of the
union?

Mr, Smith: In a sense they become members, but the
union hes no control over those men, no "reasoneble discifiine”

aé Mr. Thatcher would say, to get those men discharge for

faillure to obey any union rule, The man under the Tgft-Hartley
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‘Act in the so-ocalled unien shop can ssy, "I will go through
a picket line if I please. I won't engage in this sescndary
boyeott in spite of the orders of my unicn leaders."

Mr, Justice Rutledge: You think that is the reason
that --

Let me finish my question, if you please, sir.

Mr. Smith: Excuse me, .

Mr, Justlice Rubledge: You take that to be the reason
vhy ﬁhese ma jorities have so preﬁ@ndarantly‘ been in favor of
the unlon shop when these elections have been held?

Mr, Smith: That ise&d least a partial reason,

I might add that with all of the iformation whieh has
been eollected in these briefs, and whioh.hgs-been thoroughly
diseussed by the publie, the union members are not all thor-
oughiy aware of the pressure that the union can put en them,

Mr, Justice Rutledge: Well, I am just questioning your
statement as to the universal tyranny of unicns, where union
shops are ascepted by the ma jority of the employers. It does
not mean that the tyranny may not exist in many instances, but
it would take 'more, in view of this évidence, than the mere
e&tement that it is universal,

Mr. Smith: OFf course, Your Honer, that statement was
made in the Oomiftee Report of the Hartley Committee, bhefore
tiae Taft~-Hartley Act was adopted and before it went into

effect,
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Mr. Justice Rutledge: Sti1ll, it does not take account,
it oould not take accoumt, of the experience under the Act
itself, vhich does permit the unien shop, which, for this
purpose, seems to me entirely mnon-distinguishable from the
eloséd shop,

Mr. Chief Justice Vinscn: Your time has expired.

ORAL ARGUMENT OF ROBERT A NEILSON ON BEHALF
OF APPELLEES,

Nr., Nelson: May it please the Court:

I am here in béhalr of the State of Nebrasks, The
Nebrasla suit is an aetion for a declaratory judgment as well
as a suit asking for an 1njundéian against the employer,
Bnder the statutes of Nebraska, when a deelaratory judgment

or any Genstitutional amendment, 1t becomes neceessary that
the state be mande a party.

In answer to & question, I think, that was asked by Mr.
Justice Frankfurthr: yesterday, regarding the notdes that was
required under the statutes of the State of Nebraska, I might
say this': This amendment was enascted through the initiative
power, vwhieh is reserved to the pecple under our Constitution,
The Constitution requires that signatures must be seesured on
a petition to the humber of 10 per cent of those who veted

for Governor at the last elesction; and that these must include

five per cent of the electors in each of two-fifths of the
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counties within the State. Such petitlions were presented to
the Secrefary of State for filing. An action to enjoin the
Secretary of State from placing this measure on the ballot wa
brought by the Unions, A trial was had, which lasted approxi
matély two weeks,

During that time, great publleity was given to the law-
suit and to the questions inveolved., Following that, both
sides of the controversy publlicized the gquestiocn thoroughly,
so thet the people of Nebraska were fully informed of the
contents of this amendment when they weant to the polls; and
it was adopted by a vote of approximately thrée to two.

So in the Nebragka case it 1s not correct, as Mr,
Thatecher stated in the Arizona case, that this was carried thy
a small majority. This was by & large ma jority.

Our Act l1s very simple and entirely imnclusive, Section
1 of the Act, whioch is the medaitiof the provision, provides now
that no person shall he denled employment because of -member-
ship in or affiliation with or resignation or expulsion from
a labor orzanization or tecause of refusal:to join or affiliatq
with a labor organization, nor shall any individual or corporai
tion or association of any:: kind emnter into any contract,
written or oral, to exclude persons from employment because

of membership in or non-membership a labor organization.

~ Section 2, which is. Section 1% of our Comstitution now,

merely defines a labor organigation in the exact terms ysed
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in the National Labor Relations Act, in the Labor-Management
Act.

Section 3 mgkas the provision self-executing, and further
provides that the Legislature may provide legislation to
faeilitate its operation.

So as far as the argument 1s concerned ftmlay, I think

that the only provislion that we need to be concernmed with 1s

Section 13. As I understood from Mr. Thatcher'!s opening argu-
ment, he admitbed that if this is & proper exercise of the
police power, the fact that it was made self-executing and af-
Pfecting exlisting contracts was not in question,

My time is very limited, and I would llke to call the
attention of the Court to the construction of our Nebraska
Supreme Court of this Aet.

In American Federation of lLabor versus Watson, this
Court denied Jurisdiction because of the fact that the
state eourt had not defined the law. Our court has done so,
end in very simple languvage, And I would just like to read
~these fow words from the opinion of our Supreme Court:

"As we oonstrue Seotion 13, the first part there-
of, down to the semi-colon, simply provides that the
hiring and firing of no individual shall be dependent
on his membefship or non-membership in alabor organiza-

tion. He is thereby made free to associate with his

fellows in a union entirely upon its merits, or to
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decline to assoclate with his fellows, without 1mper11-.
ing his right either to obtain employment or to continue
therein after having obtained it. In other words, the

lawful right of the individual to enter employment, and
inis lawful right to continue in his employment, cannot -
be lawfully made to depend either upon one eondition or

the other, and he is given a cause of asectlion for viola-

tion of the right."

Noﬁ, that 1s the construction of the Supreme Court of
Nebraske with reference to this amendment.

It seems to me that the question involved here is a very
simple one, The question of whether this violates the first
amendment or the lith amendment has been thoroughly discussed
here hy counsel, and I do not wish to repeat any of those
arguments .

I want to oall attention to the faet, however, that we
are dealing here with individqual rights, with the rights of
the individual, and perhaps dealing as much with the rights
of the individual union member as we are dealing with the
rights of the xion-union membor.,

Mr. Justice Reed: You are dealing with the individual

) rights of corporations, too?
: | Mr, Nelsen: Oh, yes. In their right to contract, or
thelir right to deny employment to any person because of his

meombaship or non-membership im a labor union,
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Mr, Justice-Reed: And you forbid them from entering
into a contract to employ only union mem?

Mr, Nelson: We do., And I might say this, Mr, Justice
Reed: that according to the provisions of Section 15, the
.Le,giélatura may enact legislation to faellitate the operation .
éf this Aet. Thé 1947 Legislature did adopt an act which make
it a misdemeanor to enter into a econtract whiech would deny
employment to any person because of his membership or non-
membershlp in & labor unlon, .

Mr. Justice Reedy That means to me the degree to vhich
the employer would gree to employ a union mapn,

Mr. Nelson: That 1s correct, or it is broad emnough to
cover the Yellow Dog contract, 1f he entered into t.:.n agreement

wherebty he would not employ a union man,

Mr. Justice Reed: My question was proﬁpted by your state

ment with respect to the rights of the individual.

¥ Mr. Nelson: Well, may I explain that byan 1llwtrationg
% ~ We might have a union, an organized union, whose‘employeeE

are employed with a certain corporation. Now, perhaps the

leadership of that unien ﬁeoomes such that certain members of
£ the union do not desire to go ahead with thém. They are not
satisfled with thelir polieles, or the things that they are

doing, They are entirely free to disassociate themselves from

that unicn, and still they are assured of employment with the

company. They cannot be fired on that score.




187

Therefore, I say that the protection goes to the indivi-
dual union member just as iuch as it does to the individual
non-union member,

‘ Mr, Justice Reedy; Yes, but what about the protection of
the éorporation in making the contract 1t wishes? Is that
interfered with?

Mr, Nelson: Oh, yes, very definitely the orporation is
prohiblted from entering into the contract.

Mr. Justioe Reed: And also an individual employer?

Mr. Nelson: An individual employer as well, It 15 all-
inelusive, so far as that 1s concerned,

Some discusslion was had regarding the history of this

legislation that outlawed the Yellew Dog contracts., Of course

wo are all thoroughly aware that originally Yellow Dog con-
tracts were held valid. We are all familiar with the Coppage
and the Adair cases.

Then there came a general trend and a change, where they
wvere held iavalXld,

Bod I Jjust wish to eall the attention of the Court to a
ease, People vs, Marcus, 185 New Yerk 257, 77 Northeastern |
1073, where a statute that outlawed the Yellow Dog contract

was held invalid. In a deciding opinion, Justice Bartlett

‘made this statement; and I just want to read a few words:

"I vote to reverse the order of the Appellate

Division and to affirm the Jjudgment of convietion.
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The freedom of contract should be untrammeled., A
person deslring employment ought not to be required
to abstain from joining a labor organigation, nor

should he be compelled to join a labor organization,

The statute should have covered both cases, I regard
this legislation as a step 1n the right directien,
although it was evidently drawn in the interest of labor
organizations and Wthout regard to securing absolute
freedom of contract., The employer 1s to be protected,
and the employed as well, I trust the day 1is neoet teo
far distant when to every working man wlll he open all
the avenues of employment, whether he belongs to &
labor union or other organization or stands alone upon
his individual right to work for such a wage as seems
| Just to kim, This statute 18 not, in nmy opinion,
tméenstitutional, but is to be regarded as & step in
the directlen dlctated by every consideration of publiec
policy.”
Also, in the Aééir case, Justice Harlan made this obser-
vation: ' |

"It may be observed in passing that while the

section makes 1t a crime agalnst the Unlted States

to unjustly diseriminate against an employee of an
interstate ocarrier because of his being a member in

n - & labor organization, 1t does not make it a erime to
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un justly discriminate against an emplcyee of the car-

rier because of his not being a member of such an

organization,"

Those are interesting comments, because it shows that
certaln of the Justices who considered these ceses, them the
change came about here, considered that the statute should
have gone both ways. Because of the abuses on the part of
employers, perhaps that was overlooked, and the union members
were protected in their right to employment, but the non-
unicn members were forgotten. .

Now, apparently, the time has come when the people of
Nebraska, as well as the people of a good many other states,
feel tht this right that is given to the union member and that
is not gilven to the union member has ereated an evil situation
- that ought to be remedied by legislatien.

I think that the Court must take judicial notice of the
fact that at least at the time this case was heard there were
18 states that had similar legislation, similar regulations,
elther through legislative enactment, or through oonstitutionaI,
amendments. They apparently felt that the evil that exists in
the management-labor relation 1s the closed shop, or the
unlon saeurity shop, and have therefore legislated to eliminat+
that, | | |

Of course, as it has been saild before, whether they are

right or wrong in thel r ecenclusion, that is not for the Court
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to determine, But I think we all have to realize, and I think

the Court will take Judicilal notice of the fact,that there
mist be some evils. There mpaet be something that needs regu-
lation, when labor unlens, through a strike can cripple an
entire industry, when it becomes nescessary for the Government
of the United States to come in and take over an industry
in order to carry en. And if the closed shop 18 the evil, anq
if, through this legislation, we have remedied that evil, I
think we have accomplished a great deal. If we are incorrect
in that, through legislation that matter can soon be corracéd.
It seems to me tish this legislation is purely a matter
of giving equal rights to 211 men concerned., The appellants
have raised in their petition and in their briefs the question
that this leglslation violates the equal protestion of the
laws clause, I merely wish to eall the attention of the
Court to a slmple statement in Truax vs. Corrigan where they

conclude that the guarantee of equal protection "was intended

all similarly sitﬁated. Indeed, protection is not protectien
unless it does so."

The somstitutional amendment adopted by the State of
Nebraska, I believe, does that very thing., It assures to the
non~union member p&oteetion not only again st the emplqyér»but
ag#inst the unien that may be attempting to force him into

membership when he has no desire to come in, It grants
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The North Carolina Aect was passed in 1947. The Court will fin|

‘Carolinats brief, You will find the North CarolinsiAet on
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protection not anly for all but against all similarly siﬁuateé

I submit that the ruling of the Supreme Court of Nebrasks
should be sustained.

Thank you.,

ORAL ARGUMENT OF RALPH MOOLY ON BEHALF OF
APPELLEES

Mr. Moodys May it please the Court:

I represent North Carolina, and I would like to under-
take, in a very short time, ‘to state to the Court the position
of North Carolina in this case.

It goes without seying that I know the various phases
of the case, as to the constituticmal questiens and the rules
applicable, have already been covered.

This case arose in Forth Carolina ¢n eriminsl indictment.
the North Carolina Act in the brief in Case No. 34, North

page 2 ei' the brief, You will also find it on page 58 of the.
recerd, |

- I think l-;hat some of the pertinent provisiocns of the
North Carellina Act should be called to the attention of the
Court, The Court will see that the North Carolina Act is somet
what different frém the various acts now before the Court in

the other twe cases, in that the North Carolina Aect has seen

Iit to emphasize the combinatiorn in restraint of trade, or




192

the monopoly feature, that has been sentended for here even
in the other acts,

The Act, reduced to lts simplest terms, eould be set
forth in this way. It says to an employer that he cannot re-

quire, & a conditlion of employment, & person to become or

remain a member of a labor union, He eannot require a person
te pay any dues, fees, or charges to a labor union., He cannot
require a person to abstain or refrain from membership in a
labor unicm,

| Then we get to the combination in restraint of trade

feature of the statute, whieh the Court will see in Section 2,

as I believe 1t 1s. That may be brokenm down, I think, in this

menner: that any agreement between an emplayer and & labor
union involving these various factors, denying the¢ right to

K
F work to non-union men, requlring union membershlp as a eondi-

four, an agreement whereby & union requires an employment |

' tion of employmeat, or, three, continuation of employment, or,

monopoly in any enterprise, shell, if 1t contains all of these
elements, be censtituted an illegal combination in restraint
of trade or commerce in the State of North Carolina, |
) I think 1t should be emphasized that 1t was contemplated
‘j@ y Seection 2 of the statute that when the restraint of trade

reached into such situstions as where a unicn, operating under

~ I a closed shop, reached into an agreement by an employer, or

vhen a closed shop or union shop or any such agreement that
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the erafts or trades lnvolved -- Ehis was in the bullding and
construction trade - created an employment mcnopoly, it
created a monopoly in that respect as against employees who
were not members of the unien, I think those two aspeets of
the matter cean be considered, Beanse you wil._'t notice that
the latter part of Section 2 of the statute states that "it is
hereby declared to be agalnst the public poliey and an illegal
combination and conspiracy in restraint of trade or commerce
in the State of North Carolina" where "any such union or
organization aequires an employment mcmopoly.”

So 1t seems to me that the employment menopoly is
specifically designated in the statute.

Before going eany further in the matter, from North
Carolinats point of view I think it should be pointed out
that th&e has been some misunderstanding, perhaps, about the
Bishop case, which was & companion case Iin North Carolina,
which is not béfore the Court but which has been mentiomed
in the argument. I think counsel for appellants inadvertently
sald that Bishop was indicted for employing a union man,

Of course, thé Bishop case was s8imply this: Bishop was a
cons truction contractor in the clty of Asheville, and he
operated under the closed shop system, as alln of those people
de im that neighbérhaod, in that community. There was & man
'aj the name of Smith who was one of his employees, and who

wasa a member of theUnion, Smith decided that he did not




194

longer want to ablde by some of the unicm rules, or at least
pay the dues, and he was suspended or dlscharged from the
wnion, from his membershlp in the union, Blshop told Smith
that he could n&t retaln his employment as long as he was out
of favor or was out of membership in the union. Smith replile
to Bishop that he understood that there had been & law passed
vhich gave him a right to not beleng to the union if he didnt
want to, and therefore he should retain his empleyment. _

Tom Bishop flatly replbd that he could not work any long
with him, a8 he was not a member of the unlon, and to get his
tools and not be on the premiss,

- Thiee or fe@r days later Smith came bask and told Bishop
that he had now reinstated him in the union., He showed him
a certificate of reinstatement and recelipt for his dues paid,
&nd Bishop employed him again,

Now, Bisﬁop was indicted because he falled to continue
his employment, and because he required unlion membership as
a condition for continuation of the employment.

In that case, Mr, Thatcher and those who represented the
Amerioan Federation of Labor simply took the position that the
statute itself, on 1ts face, did not spell out‘a erime, They
in their motions in arrest of judgment and other motions
properly raised 60nstitutiona1 questlions, but in their brief

they abandoned the econstitutional questicns, No position was

taken that the State dld not Jave a right to define these acts
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as g erime, or that the statute was too vague, or any of thos
things,

Our court simply sald that where a statute prohibited a

matter of public grleusape, or by mandate required somthing o

public convenience to be done, and no penalty provision was
required, the common law would sanctlion thg'finding that a
misdemeanor had been comitted. And punishment under a mis-
demeanor is established at commen law in our State,

That was the situation in the Bishop case. There was
no new prineiple in it. The court simply follewed older cases

than the Bishop case following that principle, and they were

cited in the opinion of Mr. Justice Sewell., -

Now, if I mey come to this case for just a minute, I
think that wve should consider first what the North Carolina
statute does not do, But before that let me state this to
the Cocurt: The Court will find that the indletment is on page
10 of the record in No, 3%, It perhaps should be stated that |
the indietment in the North Carclina case does -- I think I
am wreng about that, It 1s om page 2 ana 3 of the record in
34, The Court there observed ghat the indictment does sbrbs!
the 1llegal combinatlon or cemspiracy in restraint of trade,
and the indictment is gemerally framed along those lines;
although the othei sections of the statute de support the

indictment because they forbid a man to refrain from using

the union membership as & cafiition of employment.
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The North Carolina statute, it seems to me, does not
prohibit organizaticn of trade unions in any respect. I say |,

that in spite of Mr., Thatcherts intense argument as to the

necessity of the particular closed shop as highly'necessary

for the maintenance of trade unions. It does not authorize
injunctions, It does not deny any freedom of speech or as-
sembly, It does not prohibit contracts as to wages, hours,

and working ecnditicns. It does not prchibit the employment

in an enterprise of all nnian employees., And Mr, Thatcher
states that it forbids all types of union secwrilty clauses,
maintenance of mepbership, and things of that nature.

Whether it 1s of any value or not, I might state to the
Court that as we have construed the statute, 1t does not forbi&
& voluntary sheck-off, and voluntary check-offs are in force
in the State.,:

- I think, therefore, that states the case except for the
fact that in the Whitaker ocase the facts were simply these:
Whitaker was an employee in the bullding and construéticn
business in Asheville. He testifled that he employed union
labor exelusively., He went into detail as to what he thought
were the advantages of employment of union labor,and he
stated them quite clearly in his testimony; that 151 that
they maintalned ooﬁsiderable uniformity and s tablility in the
enterprise. He went into great detail in that. And he tesbi-

fied that he had entered into an agreement whereby the buildinL
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and trades unions -- there were certain craft unions there,
such as the paperhangers, decorators, painters, electriclans,
and others -- all together, in what is known as the building
trades council, He entered into a contract with the Building
Tradés Council, and with the appropriate officers of the
unions, that he would operate a closed ghop.

Now, I think the contract should be called to the at-
tention of the Court., It is in record No. 3%, on page 10.

I think some features of that bear out our monopoly side
of the matter. I would call the courtts attention first to
paragraph 1 of the contraet, in whiech it is stated that, of
course, the employer agrees to employ none but union members
affiliated with the bullding and comnstruetion trades. Second,
the employer agrees to provide in the speeifications -- Now,
Whitaker agreed that when he was doing any business wilth any
subsontractor, the subcontractor will use none other than
members of the respective unions affiliated with the building
and consftruction trades council.,

You sa@e, therefore, how the contract amplifies and
reaches out inéo the men who are designated as subcontractors
and vho otherwlse are not directly econcerned in the. contract,

He agreed that he would use members of good standing in
the labor unicns, 6onsidered«;},by the employers as skilled,

seﬁi—skilled, and unskilled labor, He agreed that the bullding

and constructlion trades councill would fix all of the rates
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of wages, specific hours recognized by the respective trades, °
and that in the event the employer would engage subcontractors,
to perform the work, it was agreed that those subcontractors
had to ablide hy these rules,

I think it also should be called to the attention of the
Court that this agreemsnt has a territorial matter in it
vhich reaches also,- I think, into our contention on the mono- |

polistic feature, and that is that the agreement is to cover

the entire district under the jurisdietion of the Building
Trades Council, which is half way to the next county in any
direction,

I think it should be stated to the Court that our office

does not try the cases below; that they are handled by the

Solieitor, and we only handle them on appeals.
In the testimony, however, many people testified who were

officlals of the Amerlecan Federation of ILabor. All of them

A~

gave their opinions as to the beneficial effects of olosed sho]
oontraci:s. One of the organizers testified, one of the wit-
nesses who, I think, was their publicity man, giving it as a ,
eonclusion tha,t' there was no labhor monopoly in that section,
However, the statute says "in apmy enterprise.”

As I stated to the Court before, I do not intend to
review all of the é.rguments that have heen made in the
préviousncases’. I would like to0 say this, though; which I

do not think has been emphasized, Much argument has been
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mede here, and Mr, Tatcher devoted a large part of his brief
to such argument, wnder the first amendment, I do not intenqd .

to go Into that, byt I think it should be emphasized,

Certain cases were cited by Mr. Thatoher, such as the
Thornhill case, Thomas vs. Collins, Hague vs, CIO, and other
cases of that nature, - é’

Mr. Thatcher, it seems to ms, wants to say, or would con-
tend, as to those cases, that because freedom of assembly and
freedom of speech was involved ~- he vants to bring in the

protection there to cover the labor activities which he denomi+

nates in some parts of his rief as "economic activities," T
wmerely wish to state this, and I think it is olearly shown by
those cases: It seems to me that the Court, in construing thoJ«
cases, was careful to polnt out that labor activity, as it was
involved in those cases was merely the vehicle, or the techni-
[ que by whieh the ldeas were disseminated, and the Court was
actually reaching into and protecting the fundamental rights
covered by the first amendment, and proteeted under the 14th
amendment, and the Court was really doing tlt despibe the
fact that the vehiole of dissemination ef the idess happened to
be a labor dispute, or some form of pileketing of that nature,
The f.'a.ét: that the freedom of speeeh and of assembly was
ecompounded and mheéently bound up in the pieketing and in
the labor activity, it seems to me, brought about those state-

ments by the Court that the ecircumseribing of economie activity
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or an attempt to cirecumseribe economic aotivity d4id not in any .
vay militate against protection of ideas and their dissemina- .
tion, I think that was toushed upon by Nebraska, but I think
that should be emphasized,because it distinectly shows that thsa) -
does not go into a protection of econemic activity.

Now, if you will, take the other side of the ease, con-
eerning another economie group, over om the other side. For
example; take the Associated Press case, In the Assoociated
Press' case, there was, of course, there involved the matter of!!
whether or not there had been an infraction of the Sherman
Aot, But the same position, the sagle basic argument, was set
up, a8 I see it, that newspapers were engaged in what is
fundamentally protected under the first amendment, and that
was the freedom of the press, and therefore they were entitled
to that shield in their activity, and as a preotection against
aﬁy indlietment under the Sherman Act.

Ope sentence cn that: The Court disposed of that very
quiekly, saying that the fact that publishers handled news
vhile others Mdlad food does not, as we shall later point
out, Aa.ffen‘i the publisher a peculiar constitutional sanctuary
in vhich he can with impunity violate laws 'regalating the
business baslc practices, And the Qourt goes on to point out,
of course, that the "elear and present danger” doetrine cannot
be negated by converting it into a shield, by newspaper

publishers actually engaged in the newspaper business,.
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On that particular matter, I might point out -~ although -
I do not know that it is any particular argument to make to
the court, that Mr, Thatoher has gone to the trouble to rely
on an article by Mr, Nitherspoon which was reprinted in his
econémic brief, on whieh Mr, Witherspoon undoubtedly did make
certain arguments, in faet a great many of them, to support
Mr. Thatcherts cause, And it might be pointed out, however,
sinece he is :;'élying en that, that Mr, Witherspoon comes to
the conelusien, on resord, ragd 15 of the econocmiec brief, that
the right is really an eccnomie right and that it would re-
quire the application of the test of reasonablemess in san~
sldering such a right.

- Mr, Justice Frankfurter: I thought I got the impression
that Mr, Witherspocn generously suggested that we might find
ground for reaching Mr. Thatcherts conclusion,

Mr, Moody: Yes, I think heksenerous]y sugges ted maybe
two or three grounds that you might find, One of them was
that you might invent a doectrine which he calls "substantilal
negaticn, " or some such name as that, which I do not profess
to understand.

I did want to call that to the attention of the Court,
hovever, because Mr, Thatcher seems to rely a great dsal on
what Mr.Wifsherépooh says about the matter.,

We think that the North Caroclina statute is supported by

the feature of monopolies, I think basiecally it gets back to
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| the same question, however, &s to the various tests of reaspn-
ableness and the exercise of the police power. Although
debatable, such rulee ~- and I am not now going into them ~-
we think it 1s supportable on that basis.

However, I would like to point out to the Court that
there 1s an indication that this Court feels fhat the police
power of the States, in dealing with and regulating monopolies

and in defining what acts shall econstitute monopolies -~ and

;Sv I think the State hssa right, and in fast it has been demon~
strated by the statutes, to define what shall comstitute
monopolies and combinations 1n restraints ef trade ~-- 1s much

greater than the scope of power under the Sherman Aect, or

B,
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what the Congress mey, do under the Sherman Act; and we think
this court has indicated its opinicn as to the Statest powers

in thet directiomn., We.feel that that is pointed out in the

IR T T LML

case of Watson ageinst Buck, in which I believe it was Mr,

S R L R Y T T

Justice Black, in writing the opinien, who saig --

R

I Before I quote that sentenoce, however, I might say that

A TR

the Qourt will remember that that dealt with the muthors ang

Tk, b

; eomposers and éublishers in the State of Flerida, who were

‘% tfied in that case for indqulging in combinations in restraint
L h of trade,

1 - Now, in this oase, the Court sald, "In the ecnsideration

of.this cese, much confusion has been brought about by dis-

cussing the statutes as though the power of & state to
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prohibit or regulate combinations in restraint of trade was
identicel and wemt to further then the power exereised by
Congress in the Sherman Act., Such an argumegt rests upon a
mis taken premise,"”

I judge by the statement of the Court in the Watson case,
Watson against Buyeck, that the Court has said, or it clearly
implies, that there 1s a large reservolr of power left to the
States under the exercise of their police power, to declare
and to formulate in statutes what shall comstitute combine-~
tions of in restraint of trade and what acts shall be added
to the 1ist of acts that comstitute combinations in restraint
of trade, where t?ere is already an antitrust statute in the
state., I think it should he polnted out that we already had
an antitrust statute in our state., You will find the see-
tions that we tﬁink are applicable iIn our cwn antitrust
statute on page 52 of our brief.

On page 52 of our brief you find that we previously had
declared that any agreement or sombination in restraint of
trade was 1llegal in our state and we provided appropriate |
penalties and bunishmants. We had previously declared in our
state antitrust law that "any aet, eontract, combination in
thefirm of trust, or eomspiracy in restraint of trade or eom~
merce which violates the principles of the common law" is
déclared to be a violation, The Court will find that on page

52 of the brief, And it 1s our contention, of course -~ and
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I think the Supreme Court of North Carolina proceeded on the
essumption -- that the declaratien that these acts econsti-
tuted restraints of trade and combinations were attached to
and became & part of our antitrust statute,

i do not propose, of course, to discuss the various
cases that this Court has decided, in which it hag been held
that 1t is a reasonable exercise of the power of the state to
declare whgt shall constitute monopolies. We have cited meny
of them in our brief, and I think that power, of course, is
vell settled, Ve have also clted many state courts.

Torsum ﬁp. briefly, the argument or monopoly, I think we
would state that the monopoly statute of North Carolins defi~
nitely states that such somtracts as were entered into by
the Building and Cemstructien Trades Comeil are, in the mind
of the State, definitely oonstitued as monopolies. And we
think the state had & right to sc declare and to deseribe
those acts as monopolies., And especially would that be so in
this ease, we think, when you read the contract and when you
find the restrictive covenants in the contract, and when you
find the territorial power of the contract 1s also consideved;
and ﬁhat theAwages and rates of wages and all that sort of
thing is fixed, and i1t is tied tegether in & c¢losed shop eon-
tract, |

Now, it is stated in the record, I think, how many

people in North Carolinse are under the e¢losed shop eontract
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in the building trades unions, In fact, if I understand the

material that Mr, Thatcher has placed in his economic brief,

in his graphs and charts -- 4f I unde®stand them correctly -- -
we will see that the crafts and trades in the building industr .
are the most tightly organized orafts and trades that he 1l1lus.

trates. We say, therefore, that that being so, in this identd

0880, in all of the crafts and trade unicns combined, it is

easy to see, not only under the Nerth Carolina statute which

provides for an employmsnt monopoly, as well, as we say, as
other forms of monopoly that flow from the slosed shop contraoct

-=- that as to the bullding trades in Asheville and in that

community, these various crafts, assoclated and affiliated nE

together in this bpullding trades council, it 1s easy to see

from the evidence and contract that they eontrol the building :
trade industry in Asheville, The contractors, of course, will

not do business with anybody else engaged ln bulldings or P

crafts with the sclosed contracts, md, as has been shown in 3:'
several cases in this Court, that leads easily to agpeements
that you will make with contractors that you will keep out
other contraotors.' and thereby sew up the whole business in

bullding trades in that ecmmunity.

I have stateq the cases which we rely on for the state to

exercise such a power.

I pass on, briefly, to a mere statement of the police

‘power, in which I will not advance any argument that has
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already been covered, but I do merely wish to stress this
particular faetor, and that i1s that these 16 states which have
enaoted thesq laws are not exactly, as I think Mr, Thatcher
claims entlrely agrisultural states,

Fervinstance, take my own state, the State of North
Carolina. It has textlile industries to a great degree. It |
is engaged in the tobaeco industry. I am sure that in no
other State 6f the Union 1s more clgarette production carried

on than i1n that state, - We have & large furniture lndustry,

and various other lndustries in North Carolina. In fact, we
claim, and with some pride, that it 1s a balanced state between
agriculture and industry, And I think 1t should be pointed out
that all 16 of these states that have seen fit to enact these
laws are not exaetly agricultural., Some of them may be, 1t

is trye. Tennessee ean Ly no means sald to be entirely an
agricultral state, Neither can Texas. Nelher can Georgla,
vhose industries are increasing. These 16 states represent
one-third of the states of the mation,

Not only that, but these 1l6states contain some 32 million
people, and the representatives of soms 32 million people eon-~
8 1dered and passed this in legislative systems in each of the
states which considered them., And all of the states excering
Nebraska have the blcameral system, 1in which bllls went through

both Houses,

And I daresay Mr. Thatcher and his people were there
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looking after thelr business and thelr interest, I know the¥x
were In nmy stabe. And this matter was not pessed in any waye
of hysterlia or excitement, as I see 1t, but was passed after
considered judgment in all of these assemblies, And, as has
been previously stated, there was some feeling that something
s hould be done about it, whether wise}or unwise, and even may-
be highly debatable. Tl;erefore, we say that ths states, in
exerciaing‘ their powers of governﬁent, naturally had the right
to sey what in thelr considered judgment was the thing to be
done about the matter,

I do0 not, _of course, go into the questian of the Taft-
Hartley Act and the findings of the committee in Congress,
because that has been so thoroughly debated here. I pass on
now to the matter of prohibition versus regulatien,

I think it should be pointed cut and stressed again that
the cases cited by Mr. Thatcher deal with conditions wherein
things were entirely prohibif;ed. Now, of course, if you were
to agree with Mr. Thatcher that the c¢losed shop 18 the equiva-
lent of or‘ synonymous with the entire labor union movement,
and the énbire labor union organization, highly indispensable,
a8 I believe he states it, there might be some ground for
argument, The fact 1s, however, that a e¢losed shop contract

1s a mere incident of the whole process of labor negotiation,

and bargsining, We are dealing, I think, more with a relation:

ship than a.nything else; that 1s, in negotiating, in bargéin-

-
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ing, for various things. They may be reduced to a contract.
But I do think that Mr, Thatcher in his argument stresses the
fact of the closed shop econtract much as he would particularly
pick out one tree and say that thatwas the whole forest.

We say, therefore, that the legislattive had a right to
suppress the whole closed shop prineiple, whieh, as we say,
was the whole abuse itself,

Mr, Justice Rutledge: M. Moody, may I interject an
inquiry?

Mr. Moody: Yes, sir,

Mr. Justice Rutledge: I do not think that what I have
in mind is this case. At least, I am not yet sure whether
they are so olosely related that the one goes with the other.

Let us assume that you d@o not have any closed shop con-
tract in the particular plant, but that you do have all unien
employees., Thea a vacancy ocours, and the,employer brings
in a non-unlon worker; and the other employees then strike.

Would they be guilty of orime under your law?

Mr, Moody: Well, frankly I do not see how they could be.
Our law does nof, as I understand it, 1in any way undertake to

Mr, Justice Rutledgei¥ Their agreemsnt to deny their
services to theilr émployer because of his refusal to keep a
cl&sed shop, even though without contract, would not be a

viclation of your statute?
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Mr, Moody: I do not think so, That is an agreement
with the employer. And this i1s action that the employees
have deci®d to take themselves.

Mr., Justice Ruftledge: Your.atatute does not forbid
closed shop arrangements, or agreements to which the employer
is not a party formally?

Mr, Moody: I 4o not think so, by any means, sir.

Mr, Justice Frankfurter: Would it not be argued that
impliedly, if that is a erime for socme people, 1t eoculd be
argued as a matter of common law prineiple that it is a tort
and enjoinable? '

Mr, Mooayé Let me see if I fully understand that now,

Mr, Justice Frankfurthr: You say tht the statute does

not cover it explliecitly. That is your position.

Mr., Moody: Yes, sir.

M, Justice Frankfurter: But it does cover the making
of such an arrangement, Whaﬁ I anm suggesting: If making
such an arrangemat 1s a crims, why wouid not your court argue
as a matter of common law principle that it is & tort enjoin-
able by injunetion to bring that kind of pressure to bear
which as between other parties i1s & crime,

Mr, Moody: 1Is Your Honor reachimgs into the point that
such a strike would be a strike for an illegal object?

.Mr. Justice Frankfurter: Yes.

Mr., Moody: A strike for an 1llegal object?
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Mr. Justice Frankfurter: Yes.

Mr. Moody: Well, I do not see vhat the employees would
do about the matter; and their right to strike would reach
over and go into the' question of the contraect vith the
empicyer.

Mr., Justlce Rutledge: No contract is involved. I

stated explicitly: without that contractual provision, But

‘an all-union shop maintained voluntarily up to that point.

Then comes in this man, by agreement., Then there is a strike,
What I am asking you is whether this statute really resched
beyond a formal contractual agreement, anﬁ does meach into the
right to strike,

Mr, Moody: I cannot see that from the language.

Mr. Justice Rutledge: The right to strike to keep a
closed shpp, in fact.

- Mp, Moody: From the language of the statute, it seems
to me that it only forbids the contracts,

Mr. Justice Frankfurter: They certalnly, I should suppos:
could not strike and plcket with placards, say‘ing "We want a _
closed ‘Shop?,?." ‘eould they ?

- Mr. Moody: I really do not see why not.

Mr, Justice Frankfurter: Well, they would be wanting

something thét waé forbldden by statute, |

‘Mr, Moody: I think the court could say, though, that they

wanted 1t,
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Mr, Justice Frankfurfer: Anyhow, that is not this ocase,
you see,

Mr, Justice Rutledge: I am not sure that it is not re-
lated to it.

Mr, Moody: Of course, it would be related.

Mr., Justlce Rutledge: You take one step, and then you
take another step, in this business, always, And taking one
may be half of the other one, and more.

Mr, Moody: I 4o not know,

Mr., Justice RuBledge: What about the language in Section
2, "# # * yhereby any such union or organization acquires an
employment monopoly in any enterprise"? I suppose that refers
back to agreements or contracts,

Mr., Moody: It refers back to agreements, I think, sir,

Mr. Justice Rutledge: An agreement covers anything that
” follows in that seetion, perhaps. I suppose your easiest answep}
here would be that if you do not have that case, and that would
bring about an unconstiﬁutional situation -~

Mr, Moody:  That of course im true, but I do not see
hardly how it reaches into those other matters, and how it
reaches into a strike, if they want to strike,

Mr. Justlice Rutledge: If you prohibit a e¢losed shop?

Mr, Moody: But we do not prohibit striles.

Mr, Justice Rutledge: Well, you are then saying that you
cannot prohibit the very thing that a strike 1s called for.
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And the.strike to get it is 1legal,

Mr, Moody: No, sir, It seems to me that the question
of strikes 18 entirely a matter not within the seope of the
statnte at all. It only reaches into the agreements, combina-
tions in restraint of trade,

Mr, Justice Rﬁtledge: The statute forbids something

that a strike is an instrumentality to get., It makes it i1l-

legal to have this very thing -- I am assuming that, of course
making that assumption -- makes 1t i1llegal to have an all
union shop, a c¢losed shop.

ﬁow,' then, we are unlioniging this shop, We may be

violating the law by dolng that., But in any event, we want

to keep it, and we wilthdraw all ef our economiec foree, if we

‘ stirike, .and say to that employer, ™We are striking so that
k* you will discriminate against this non-union man bescause of
\ his non~meybership in the union,”

Mr., Moody: I do not see where we can indiect anybhody on
that or take any action at all, Because we are centered
entirely on the contracts that the employer makes. That is
the stress, |

Mr, Justice Rutledge: Thenm you would indiet the employer,

I assume, wvhen he sucoumbed to the pressure brought about by
the strike and put a union man in place of a non-union man,
Mr, Moody: We can only indiet him, sir, as I sald, on

contracts, on fallure to observe, and incorporating those
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proviglons in eontracts,

Mr, Justdice Rutledge: You mean you camnnot bring any
indietment in this statute where there is not a closed shop
agreement to which the employer is a party?

-Mr. Moody: That 1s right, sir, as I see it, That is
the language of 1t, |

Mr. Justice Rutledge: Well, that is as far as I can
go, If that is all:your opinion, that 18 all I could ask
for,

Mr, Justice Reed: You said some time ago that so far
as volun&sbyraction was ooncerned there was nothing in the
statute whiech prevented voluntary collection of union dues,

Mr, Méody: We have so construed it, Your Henor. We have
sald that in our opinion the employee, if he wishes to go to
the employer and say that he wants to make an assignment to
dues ~- we do not see anything to prevent it,

Mr., Justice Reed: You would require the employee to
makd the assignment?

Mr, Moocdy:  Yes, if he wished to do that. |

M;; Justiée Reed: But the employer sould not agree with
the union to make a deduetion,

Mr. Moody: Yes, I think so. In fact, I think we have
them operating in the state today on that system, I am prebty

sure we .have,

I think, may it please the Court, that I Bave explained
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the position of the State of North Carolina in regard to the

matter, unless there are some further questions about the

{| matter, I think the issue lnvolved 1s a little bit greater

than the whole question -of a mere closed shop., I think the
1ssue involved to a large extent is goling to be whether we

have free expression and voluntary unlonism, I think the

T

issue in the last analysis that 1s raised 1s simply this:
Are the unidaoss go;tng to sonduct themselves, are they going tc
‘ | 8o oonduet thelr unions, are they going to so bring about
internal rules in their uniocms of a democratiec nature, ars

they going to make their serviees to the working man so bene~

‘fieial, that the working men will went to join the unien with-

out anything compulsory put into it? I think that 1s ene of

the greatest lssues in the whole case: are we going to have
compulsory unionism in this natlicn, or are we going to have a
union which makes itself of suech great value to theworking
men that he naturally gravitates to iz -membership,

ORAL ARGUMENT OF HERBERT S, THATCHER ON

BEHALF OF APPELIANTS - (Resumed)
Mr. Thatcher: Msy it please the Court:

1 | I think we have a few minutes remaining,
ﬂ%‘@ First I would like to amwer the questlon propounded by

T Mr. Justice Jackson yesterdey as to whether, as I get the ques-

tlon, the primnciple inharent in the Wallace, Wallace vs, NIRB,

; does not support total prohibition of union security agreement
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as contended by the states.

As I read the decision it does not, It may support

ﬂm regulation by the state, and it very well may support regula-~
i’ tion Wy the State, but not prohibition. As I read the oase,
it involves merely a situation where a group of employees
under a closed shop contract are willing to join the union and
become parties to the contract, but are refused opportunity
to join the union by the union, by 1lts rules; and furthermore
that the employer, knowing in advance of this attitude of

the union, takes advantage of it to cause these members of a

rival union to be discharged.

The sole reason for the refusal hy the union under the

c¢losed shop eontract to takes these people into membership
wds the factthat they all bhelonged to a rival organization,

The court majority found that this faet, coupled with
the émployerls nowledge of the fact, and that the e¢losed
shop was to I;e used, was & direet diserimination violative of
Section 8(3) of the Wagner Act as it them read. I do not
think the decislon goes any further than that,

Mr, Justioe Jackson: What regulation do you suggest it
would support?

ﬁﬁ’ "Mr. Thatcher: I suggest & regulatiocn which would, as

does the Massachusetts law, require & reasonable rule in admis
slon when a union 1s operating under s o¢losed shop relation~

ship., Here I think the rule adopbed, excluding arbltrarily
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any person who was & member of & rival unlon, without regard

to whether he now desired to join with the dmminant union,

13 the arbitrary one, Certainly it is not the usual union
rule, Oertai.qu unions do not take that posltion under close
shop contracts. Or, of course, each time a unien would win
an election there would be mass discharges.,

Mr, Justice Jackson: Does the American Federation
aeriously suggest that there should be regulaticn Wy law of ti
internal oonduet of the unions?

Mr. Thatcher: No, Your Honor, except to this extent:
that wvhen a union does operate under a closed shop contract,
wo do realize that there ls a resi)pnsibility there not to be
arbitrary in adding membership or in expulsions,

Mr, Justice Jackson: I would suggest that a regulation 1
mears that the Government, or some ageney thereof would super-
vise the union admission pollicy, and I cannot think of a
thing that would be more faﬁal to the union movement than to
let somebody outside do that.

Mr, Thatcl_mr: Kot necessarily. There already 1s an
advanced body of common law, under which state courts have
intervened in those matters where the expulsion was arbvitrary,
without due process, For instance, there are many cases along
thgt line, I suggest that Your Honor examine the Massachusetts

statute as an example of what might be dcne, Iabor has nct

made any test case out of the Massachusetts statute, which
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does attempt, vhere there is a clesed shop relatlenship, to
establish a rule of reascn as to admissions, That, I think,
would reach most if not all of the abuses that are complained '
of here; not total prohibition,

Mr, Justice Black: May I ask you onequestion, Mr,
Thateher?

Mr. Thatcher: Yes, sir,

Mr. Justice Black: On the polint you present, are there
any significant distinetions, or differences bhetween the lews
of theaifferent states lHerer involved?

Mr, Thatcher: Yes, there 1s a vast difference. Those

laws whieh totally and flatly and absolutely prohibit ~-

Mr, Juébiee Black: I am talking about these three laws.

Mr, Thatoher: These three laws?

Mr. Justlce Black: So far as we are concerned, whether
‘this is put in the garb of anti~-monopoly or something else,
you raise cme single question, do you not: that they cammot

prohiblt a closed shop?

Mr. Thatcher: That 18 right, Your Honor. I see no dis- k
tinotion between these three statutes insofar as our constitu-| |

tional objestions to them go,

i

% Mr, Justice Frankfurter: Does that carry over to st:atute4»
that are not before us in any of the other states?

Mr, Thather: Those that absolutely prohibit, yes. 4s :

I sald, we have various types of regulations,




Mr, Justlice Frankfurter: How many of these statutes
prohlbit?

Mr. Thateher: I think there are 14 or 15 which flatly
prohibit.

Mr, Justice Frankfurtker: I am talking about all those
that are enumerated as of this time, Your answer to Justiee
Blaék applies to these?

Mr. Thatocher: That is right, Your Homor,

I have listened to the arguments from appellees here, and
I still am not clear as to whether these laws do or 4o not
prevent unlon members from refusing to werk in a plant whers
& nen-union member 1s employed. Counsel for North Carolina
has Just stated that in his state he believes that the law
dces not prohibit such a concerted withdrawal., If that is so,
it seems to me it is simply quibbling to say that a union
cannot stabilize its relationship if it has right to withdraw
when nen-unilcn members appear, hy agreeing with an employer
that the employer shall not employ union members.

It seems rather ridiculous to say the union can, each
time the nen-uﬁion memhér appears at the plant, strike, leave
the employment, and remedy the situation in that way, but not
put in a formal form, a recognitien to withdraw employment --

Mr, Justiloce ﬁoedz Have you presented any question here
that revolves arocund & prohibition by any one of the states

of the right to stiike for a closed shop or anything else?
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Mr, Thatcher: That 1s not directly involved in these
eases, Your Honor,

Mr. Justioce Reed: TYours 1is a single issue, is it not:
ean they constituionally prohibit a clesed shop?

Mr. Thatcher: Or any arrangement approaching the elesed
shop., For instance, in our Arizens cese we have a situation
where the employer, the Arizona State Federation of Labor,
operating ‘the unien, refuses to employ mon-union printers.
And there, the state has threatened that employer with erimins
and eivil prosecution,

Mr, Justice Reed: Feor refusing to employ a non-union
men?

Mr. Thatcher: For refusing to employ & ncn-uniocn men,

Mr, Justice Reed: That gets back to the question, does
it not, of ﬁhether the state can constitutionally bar the
closed shop?

Mr, Thatecher: It gets back to that. But inherent in
that, I think necessarily imherent in that, is the right of
union members to refuse to work with non-union members, Be-
cause that, as we kmow, is the heart of the closed shop rela-

tionship., That 1s the genesis of the eclosed shop relationshipt

the refusal of union men to work with nen-unien men, non-
unlon employees, That is the heart of the closed shop rela-

tionship, and that simply cannot be gotten arcund. It is like

seying you can have a right to distribute leaflets, but you




cannot make a contract to have those leaflets printed. That

is exactly what we have involved ﬁere by a prchibition on the
csontract, That 1s merely the formaligation of the right,
The right itself is the right to refuse to work with non-
union employees.and that is what we are complaining about
here, I do not think it makes any difference that we do
not have & --

Mr, Justice Black: Do either of these statutes prchibit
an employee from refusing to work with & non-union employee?

Mr, Thatcher: I think it does.

Mr, Justice Black: Which one?

Mr. Thatocher: I think all three of them do,

Mr, Justice Black: Where?

Mr, Thatcher: If you will turn to pages 4 and 5 of our
brief, the statutes are set forth,
| Mr., Justliee Black: wWhich statutes make it unZawful for
a union man to refuse to work with & non-unionmen?

Mr, Thatcher: Not expressly. It says this, though ~-
This has ﬁo reference to a contraet, new, It is a Nerth
Garolin# statute., It is page 3 of thebrief, Section 3, It
says:

| "No person shall be required by an employer to

become or remain a member of any labor union or labor

organization as a eondition of employment® * * "

Now, thit 18 a pretty flat prohibltion, regardless of
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contract,

Obviously, the minute we exercise our right to withdraw
employment because of the presence of non-uniocn men, snd
the employer acquiesces in that, he is violating Sectioﬁ 3.
I think it is obvious that the contract need not be involved,

Mr. Justice Black: That simply says that an employer
shall not hire a man because he is & union man or hire him
because he 1s a non-union man, and discharge him for that
reason,

Mr, Thatcher: In other words, it is the same as saying
that we have a right to do something, to withdraw our employ-
ment, but we 4o not have the right to achieve the purpose of
the withdrawal, That, again, is quibbling, I think if we
have that right to withdrawl employment in protest over the
employmenﬁ of ncn-union men, we certainly have a right to
expect the employer to remedy the sitution. And this seection
3 prohibits flatly that remedy.

I see my time is up. Thank you,

(Whereupon, at 2:15 p.m, oral argument in the

above entitled matter was closed.)






