


IN THE SUFREME COURT OF THE UNITED STATES

Cectoher Term, 1950
:
| JANE ROGERS, :
Petliticner, :
3 4 Y\IO- 20
IVS. :
URITED STATES CF AMERICA :
IRVING RLAU, :
! Petitloner, 3
2 . H No. 21
UNITED STATES OF AMERICA 4
E PATRICIA BLAU, :
g Petitiorer, 2
: Nc. 22
vE. :
UNITED STATES OF AMERICA :
i Waghington, D. C.
é Tuesday, Novembsr 7, 1950,

{ . The atove-entitled cause® came cn for oral argument at
1:00 p.m.
PRESENT :

The Chief Justice, Honorable Fred M, Vinson, and

Apsociave Juatlies Blaci, HDood,. Veankiaster, Dowglos,




Jackson, Bur-bton and Hinton,

APPEARANCES @

On behall? of the Petitioners:

- SAMUEL D, MENIN,

‘ 614 E. and C. Building
930 17th Street
Denver, Colcrado

On behalf of The United States of America:

L s A mrbor e i

- PHILIP B. PERIMAN,
; Solliecltor General,

AR R - Wi is b - i e R i,

!




ai e s b it eeae < AN

P = AP

The Chief Justice: No. 20, Jane Rogers versus Unlted Stabves

-

of America, No. 21, Irving 2lau versus United Stutes of America,
No. 22, Patricia #3lau versus United States of America.
ARGUMENT ON BIZRATF OF PETITICNERS
By Mr. Meniln

Mr. Menin: May it plezze the Court, this is a proceeding
which arosge in Denver, where the petitloners were subpoenaed
to appear before a Grand Jury and were dquestloned relative to
their activities, assosiatlons, and membershly in the Communist
Party.

These proceedlngz concarn threz of the petitioners.
Orlginally there were seven petitioners. In regard to one of
the petitioners, or one of the wiltresses, the case was reversed
in the Court of Appeals, and three other petitlioners? cases were
moot, and for that reason the court denled certiorari as to
those cases.

The cases now before the Couri concern Jane Rogers, Irving
Blau, and Patrilcia Blau. A% the time of the investlzation the
purpose of the iﬁvestigation was never revealed Lo the petitioner
when they were wltnesses pefore the Grand Jury or to anyone else
who was connected with the proceedirg.

In its decimioﬁ in the Court of Appeals, however, the court
ref'erred to certeain nresentments which were filed only in the
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was denled. Nevertheless, the Court of Appeals in its declslon
apparently found the petitioners who are now before the CourtA
wlth knowledge of the contents of the presentments, the fact
being, however, that the presentments were not filed until scme
three weeks after these petitlonere were already found gullty
of contempt.

The petitioner, Irving Blau, refused to angwer any queﬂtion:
concerning membership or activity in The Communist®t Party, and
lilewlse did the petitloner, Patricia Blau, basing their refusal
Yo answer on the ground that the answers might tend to incrimin-~
ate them.,

They at that time made a showing to the court that there
was pending in New York 12 indictments egalnst the leaders of
the Communist Party. There was also pending at that time in
New York the consplracy indictment agalnst all of the leaders
of the Communlst Panity.

The court rejected the contention of ihe defendants or the
petitioners at that time, ﬁtating.that to be a member of the
Communist Party was not a crime and, therefore, it was recessary
that the petltioners answer the guestions before the Grand
Jury; that notwithstanding the fact that the showing was nade
that the petitioners, that members of the Communist Party were
indicted, and thet the court itself had recognized that such

indlctments existed -- in the record the court made this state-

ment 2t the tine of sentencivg come of the petitioners:
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"This indictment, Mr. Menin, i3 for violation of

Sections 10 and 13 of Title 18 of the United States Code,

and the charge sinply is that the defendant 1s & member of

the Communist Party.m

Now we contend that when we made the showlng that the
Communist Party or members of the Communist Party were being
indicted and charged with an offense under the Smith Act, that®
to ask these petitioners whether or not they wer2 meubers of
the Commurist Party was to sBzek froﬁ theum tesgtimony which would
make them the potantlal victime of indictments which could
follow in Colovradc.

Justice Reed: What indlctment was the Judge talking about?

Mr. Menin: Well, at that time we showed to the court the
indictment on conspiracy in New York, and the court had that.
Your Honor will note on page 13 of our brilef and on page 80 of
the record the indictment was referred to the court and the
court'recognized the import of that indlectment. Do you have the
record, Your Honor?

Jugtice Reed: 1 have the record, yes.

Mr. Menin: ‘On page 80 of the record, aboubt half.way down
the page. |

Justilce Reed: I éee that. Now, is he referring to the
Nevaork indictmenté

Mr. Menin: He is referring to the New York indictments and

he had that indletment before hnim &bt that time.
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Justice Reed: And it 1s here in this record?

n th

®

record 1ln

1,
h

Mr. Menin: The incdicitment itself appears

(v

Cagse No. 22 and 1%t also appears in thle record in the cases

of Bary and Klelubord, which a}e the two cases which became
moct.

In those caseg the Government filed preseniments and an
angwer was filed o the presentments and copies of the indict-
ments were attached to ﬁhoee answers.

Justice Reed: Does i% make any difference whether he was
correct about that or not? |

Mr, Menin: Who was correct. the court?

Justice Reed: Yes, the Judgei

Mr. Menin: It makes %his difference, Your Honor. I think
that if we made & showing that tﬁere was a possibllity that by
answering the guestions the witness might be confronted with an
in&iqtment ln Colorado, baued on the same type of charge that
the indlctments were f£1lled in New York, that we then showed a
possibllity of ircrimination and that the witness thien had the
right to clgim the lmmuni®y undew thé Congtitution to refuse
to answer the questioﬁ on the ground that it would tend to
incriminate him.

Justice Reed: That any State or The State in whilch the
witness was or had been, if it had a law ghich s&id it was a

crime to he & Communisgt ~- that would be suffilcient to justify

the refusal?
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Mr. Menin: No, Your Honor, I would say this: That in a
Federal court when we chow & possitllity of indictment under
Federal luaw, the court was then bound to permit the witness %o
claim the lmmuniity. I do not believe that.goes so far as to
make a showing that under State law 1f a matter was an offense --

Justice Reed: Then undsr Federal law you would have to
show there was a Federal law thet made communism & crime?

Mr. Menins I doni't think we have to go that far, Your
Honor.

The Chief Justice: Mr. Menin, in regard to the Rogers
cage ~- [ assume that is the case you are argulng.

Mr. Henin: We are arguing all Cthree cases. In regard to
the Rogers case --

The Chief Justice: The question I want to get scme facts
onglthe factual sltuation -- she didn®t deny being a Communist.
She admitted it.

Mr. Menin: That is right.

The Chief Justlce: 4And the time when she stopped answering
questlions was in regard %o what she had dones with the books.
She admitted she.wag gecretary o1 secretary-treasurer.

Mr. Menin: That ls right.

The Chief Juatice: And she s5a3id ghe wouldn?t say to whom
ghe had passed the Eooks?

Mr. Menin: Turned the btooks over.

The Chlef justice: How when 5% cowes to Ipving Blev, The
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guestion involved there was the wheresbouts of hils wife.

Mr. Menln: That 1s one of the quesfions 1nvolvéd, and I
intended to come %o it.

The.Chief Justlce: 1Is Cthere any lssue thére that he denied
or refused to angwer that he was a Communilst?

Mr. Menin: ¥Yesg. In that case the court found him gullty
of contempt on all of the evidence, which apparently was before
the court at tﬁat tlme .

The Chief Justice: In the case of Patricla Blau then, you
have the guestlion right straight out a2nd they refuged?

Mr. Menin: That ils right. I think we have exactly the
sane guestion in the Irving 3lau caze as we have in the Patricia
Blau case, becaus2 1n those cases Irving Blau refused to answer
questions regarding activity or wmembership in the Communist
Party. He was then asked the whereabbuts of his wife. Then he
stated that the whereabouts -~ said, "The whereabouts of my wife
is a ﬁatter that came to me by reason of a confidential communica-

' and refused %o answer that question.

tion,'
Now we thiak that the law 1a clear on that polnt, that all
communicatiohs between husband anﬁ wife are confldentlal, and
that the ﬁarty seaking to overthrow that confidence has the
burden of establishing that 1t was not a confidential communica-

tlon. That issue only apples to the Irving Blau case and not

to the other tuo.

Now to get bask to ¥Your Honor on the question of the answer




made by ~-

Justice Black: Did ths Judge say he was sending this

husband tc¢ Jjail for refusing to tell where his wife wag?

Mr. Menin: Thot 1s exactly what the Judge sald.

Juétice Blaclz: Is that what he saild?

Mr. Menin: Yes, that is exactly what the Jiadge said.

Justlce Blaclt: He had to swear where his wife was so the
officers could go éet hewr?

Mr., Menin: That 1s exzctly what the court wanted the
petitioner, Jrving ﬂlau;v:c do in this cese. He wanted this

petitioner to violste his marriage vow and disclose the where-

E abouts of his wife in controvention of the common law and the
% statutory law of the State of Colorado.
f Justice Blaclk: That wasn't %he sole ground, was it?
f Mr. Menin: The other pground was his refusal to answer
z questions regarding membership and activity in the Communist
% Party on the ground that the answer would tend to lncriminate
him,
Justice Blacl:: You say it might have been on those grounds?
; Mr, Menin: 'Those are the two grounds.
g Justice Blacl:: For the séme reagon as the others and not
% because he refused to tell the whereabouts of hilg wife?
- § Mr. Meniln: The'remarkv of the court to the effect that
% "Yoﬁ have no right to refuse o tell us where your wife is,”

I TCRPRY S S R o ko e 1 e
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the court considered both of those grounds in finding the
petitioner, Irving Blau, gullty of contempt.

Justice Black: I haven’t seen ye% anywhere 1in the record
© .

why you can say bthe Judge would have gent him to jall for

insisting that he tell 2 confidential communication so that the

officers could gc get the wife. I know 1t 1s mixed up in it
but I dontt see &any indication that that 1is the only resson he
dig 1t. It seems to me 1ike 1t can be sttributed to the . other,
and should.

Mr. Menin: I think the record very clearly, Your Honor,
indicates that.

Justice Minton: If he sentenced him on two grounds, one
of which was good, that would be sufficlent to uphold 1t,

Mr. Menin: I think, Your Honor, that both grounds were
bad,

Justice Minton: Sure, but suppose the Court should be of
the Opinion that one of them was good.

Mr. Menin: . If the Court is of the opinion that ons is good,

- I think the contempt wlll stand, but I think very definitely --

and Mr, Justice Jacks3on pointeé out before that 1t 1s necessary
that counsel convinee himself he is correct -- and I feel very
definitely that I a2m correct,

Justice Black: How can we reach the conclusion? How long
dld he give this woman, how long a sentence?

Mr. Menin: Which one?
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Justlce Blacl:: The man,

Mr; Menin: MHe gave him a six-months sentence.

Justice Bleacli: How can we say that the Judge thought he
was sentenclug him for two reasons, one being that he wouidntt
tell on his wife, and the other one that he wouldn't communicate
béing a Communis®t, and he gave him six months, how can we say
any Judge in the Unilted States would have gilve a man six wmonths
in jall for falling to expose his wife? Is there any indication
here that this Judge would have done that?

Mr. Menin: Uere 1s what the record says, Your Honor:

"Question, What do you mean by privileged communica-
tion?

"Answer. Well, a privileged communication to my
understanding 1ls a communicatlion between husband and wife.

"Question, Mr. Blau, thls Grand Jury requests the
presence of your wife ag & witness here and up until now

you have been.concealing her whereabouts and obstructing

this Grand Jury Crom servling & subpoena, having a8 subpoena
gerved on her. Are you going'to persist in that?
"Answer. My answer az to her whereabouts, my knowledge

of her whersabcuts is hased on a communication which I

understand i1s priviieged nncder the laws of the State of

Colorado, and I also understend under the Federal iaw."

Then the couvt:

@ e ey -~ ‘e R T TE U L
The Courct: Do you obill serasst in chau?
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"Mr. Blau: Under my understanding of the privileged
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communlcation, my privilege against self-lnerimination
under the appropriate amendments of the Constitution, which
I Think are the First and Fourth Amendments, I feel I must
continue to persisﬁ in my aaswer.

"The Court: Do you understand this examination of the
Grand Jury is not necessarily an investigation of whether
or not you violated the iaw. This 18 an irwvestigation that
someone else may have vioiated the law."”

Then the court said this:

"Mr. Blau: Well, wy answers regarding the whereabouts
of my wlfe are to The effect that I need not bring testimony
against her where she might posesibly be incriminated.

"The Ccurt: You think it is testimony against her
and you wont't tell where she is?

"Answer. No.

"The Court: What has %hat got to do with 1%? She
¢ isndt chafged with the'vidlation of any law,

"Mr. Blau: She might.possibly be. She might peossivly
be. I assume that 1t 1s one of %the purposes of the Grand

Jury.

"The Court: And you Gon’t care to answer the question?

3 "Mpr, Blau: . Not 1f my understanding of the law is
-correct..
"The Couwet: T omean T o9illl glve you an onportunity, 1P
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you want to go back before the CGrand Jury and answer these
Questions. Do you want to avall yourself of that privliege?
"My, Blau: Well, then, may I usk this question? Is
my understanding of wny »ights regarding privileged communica-
tions correct? [f my undersﬁanding is correct, I certalnly
wish to take advantage of the law.
"The Court: I don*t think 1t is a privileged communica-
tion myself."
Now it was based on that statement that the court later

found the defendant guliliy of contempt, both as to the privilege

- claimed under the Fifth Amendment and under the right to reifirain

from disclosing The priviieged communication between himself and
his wife.
However, I do want to get back to Mr. Chilef Justlice Vinaon's

question regarding Jdane Rogers. In her case she did answer that

she was a member of the Communist Party. However, the record

shows that at the time she was gentenced, she was brought before
the court and coungel for the Gévernment announced that "The
witness stlll persists in refusing to answer questions.before
the Grand Jury."

At that time ths court did not bhother to determine what

questlons she refused to answer and summarlly sentenced her fto

four months 1n the custcdy of the Attorney General.
The Chief Justice: Wag that to her prejudice? If he had

inguired about thal, he wight have Found her guilty of something
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and added punlshment.

Mr. Minen: What I want to point out here s this: If she
answered a single question as fto being a member of the Communist
Party, she might have incriminated herself %o the point where
she might be subjected té an indlctment under the Smith Act zs
an individusl.

The Chilef Justice: There is no question, Mr. Counsel, that
she d1d admit her membership in the Party. She admlitted she was
an officer.

Mr, Minen: That 1s right.

The Chief Justice: What shs was sentenced for was failing

to say to whom she had turned over the papers. That was her

contempt, wasnit it?

Mr. Minen: Thet 1s right.

Justice Black: She was found guilty of contempt for
refusing to glve more evldence Lo tie her closer to the Party?

Mr. Minen: OShe was found guilty of contempt for refusing
to answer other guestions relative to her associlation and to
whom she zave the books; which would, of course, have indicated
with whem ghe was.associated in the Party.

We poinrt cut that at that stage‘she may have committed her-
self on a charge under the Smith Act, but 1t nust be remembered
that there were two éhargew under the Smith Act that were flled

against members of the Communist Party. One was the individual

charge and the obher was Sie charge foir consplracy.
(9]
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Now I think it Js well recognized that one cannot indivig-

‘uélly be gullty of 2 congpiracy and, thus, when she refused to

answer other guestions which would show her association with
other members of the Communiat'Party, ghe then stood on her
rights to refuse to glve testimony which would indicate that she
could be gullty of a consplracy and, therefore, even though she
might have incriminated herself on one charge, there is nothing
in the law which says that she must go ahead and provide the
government wilth suiTiclent evidence to charge her under a
different charge snitirely.

That is the reuason she refused and that is the reason,
we contend, she had a right to refuse to answer regarding her
associations and connectionsg with other members in the Communist

Party., I think that answers, 1 trust, the inguiry of Mr. Chief

Justice Vinson.

Now in thils caze there was, in addition to these refusals
on the part of thz court to permit the witnesses to cléim the
privilege, there was in our Judgﬁent & groas violation of due
process ofilaw‘ In the Jane Rogers case -- and this was pointed
out rather vioiently-the other day to me es I read the brief
of the'Government -~ We have in our specification of error
indicated a denial of due process. In the Jane Rogers case, when
Jane Rogers was brought before the court, Just before she was

sentenced, the following %ook place, and this 1s reéading from

Y. ) - - -a
the Goverrmzuhts brief on pave 1i:
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"lir. Goldschein® --

That was Government counsel at that time --

"Mrs. Rogers refuses to answer the guestions propounded
to her in The Grand Jury voom. She was brought back on
yesﬁerday, but says that she wlll answer one guestion hut
wilill not answer any others, and was advised that 1t would
be necessary for her to answer all questions propounded
except those which would inerlminzte her fcr the violaﬁion
of a Federal offense, and she says she won’t answer any.

"The Court: Is that your position, madam?

"Mr. Menin:" -

Now, that was The filrat time counsel -- or at that time
counsel -- attempted to make a statement on behalf of the
witness. {Continuing)

"Mr. Menin: I think there has been a2 misunderstanding.
"The Ceourt: Just e mirute. Will you please be

seated, Mr. Menin? Please be seated.

L]

"Mr. Menin: Weli, I pepresent this lady.

[

"The Courts Just a moment. Please he seated.

"M, Menin: Very well.

"Mhe Court: I'11 hear you in due course. Madam, do
you 8till persist in not auswering these questiona?

"Mrs., Rogers: Well, on the basis of Mr. Meninle

statenents thi

-e

Foporning --

s, .. - . B ST R O X I
The Cowrew: WALI vou oldass auskir the guestion freg!




or 'not?
"Mrs. Rogers: Well, I think that's rather undemocratic.
I'm a very honest peraon. _wOuld veu mind letting me
P consider -~
"The Court: Male any statement you wish.
"Mrs. Rogers: Well, zs I said before, I'm a very

honest person and I'm no% acgualnted with the %ricks of

legal procedure, but I understand from the reading of these

s s

cases this morning that I am -~ and I do have a right to

refuse to answer these guestions, on the hagisg that they

> A

% would ftend to incriminate me, and you read it yourself,

i that I have a vright to decilde that.

; "The Court:l You have not the right %o say,

% "Mrs. Rogers: According to what you read, I do. I

! stand on that.

§ "The Court: All right, If you will make no changes,
i iﬁ 1s the Judément and genternce of the court you be

§ confiﬁed %o the~custody o the Attornsy General for four

g months. Call the next‘caae,"

; , .

1 Now we submit that when this lady was in court --

: Justice Black: Whe was 1t he told to sit down?

%; Mr, Menin: Counsel for the petitioner here when this lady
%’ was 1in court and her counael atrempted to indicate to %the court
%V

- .that there had been a wmisunderstanding, the court refused to

“hear him, the courst ordered hinm to 8% down and satd, "7 wiid
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_ hear you later," but instead of hearing counsel later, the

court summarliliy sentenced her to Jjall for contempt and calle¢
for the next case, and that was the end of it.

Now we submlt that 1f ever there was a denial of counsel,
certalnly there are two ways to deny a person the right of
counsel: One is nct to permit counsel to appear in court
entirely and the other one would be by permitting counsel to sit
in court and not permit him to utter anything on behalf of his
client, That 1s what took place In thils case.

But there are other instances of denlal of due process. In

- the case of Irvirg Blau, the record at page 51 to page 53, the

following appears:

"Wr. Goldschein: I have the original copy --

"The Cour%: Read the transcript.

"Mr. Goldscheln: The court may have it to refer to.

"The Court: What page?

"Mr. Goldschein: Beginning, may 1t please Your Henor,
on pagé 35. |

"Mr,‘Menin: If the court please, 1t seems to me that
Vthe witneés is put at a dicadvantage. I don?t have a copy
angd they rafused to let me ses the testimony of what the
complaint is about.

"The Court: . Lisbten to this testimony and if 1t isn’t

- correct you can take it up. You don?t need a copy.

e [ P D T o N I S - T2 T
My, Monin:  Reforz L arguae this matter I should have




a copy of it.

"The Court: You are not entitled té counsel. Please
proceed. |

"Mp. Menin: let the record show the court indicates
that the witness 1s not entitled to‘counsel at this stage
of the proceeding. |

“Phe Court: Whate

“Mr. Menin: As I understand you --

"The Court: I said I dldn’t think he was, but I said
I'would allow you to appear for them if you want to. |

"Mp. Menin: I am appearing for him, and as his counsel
1 demand the right %o see what testimony is belng compliained
of so %that T may intelligently be able to cefend him in this
? : proceeding {his morning.
v "The Court: You can listen to the record as it is
read. That's the reason I'm having 1t read, so you can
| tell what it's about.

"My, Blap: I'd 1iké to have a copy of this trangeript
so that I may follow it.

"The Court: You're not entitled %o 1t. Just be

- seated."

The Chief Justilice: Mr. Menin, in your petition for writ

of certiorari, you have a statement of matters involved., I take

i1t that is the point that you wanted to rely upon.

M. Menin: That ig correcet.
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The Chief Justlice: 1In that gtatament is there asnything

v
about the counsael lssue?

Me, Menin: ‘e have dco o thst theve was &

(o)
(U

enizl of due
process and Iin our brlel we polit out thet the denizl of counsel
and the ccnduct of the ccourt relntive to these proceedings wae
a denial of dGue purceess of 1ou.

The Chiel Justice: 1 zeud the gestoment of matbers involved
and I saw nothiny that reinsed fo Jenial o counsel.

Mr. Mealn: I thiulk in cur stslenens of wmatters Involvad
we do state thabt tlhore wag o Jdenisl of dus process of law,

The Cnief Justice: Well, you ctete certeln grounds upor
which you rely, wutl you cont't rely vpon coungel?

Mr. Meninr: we do rely unorn the denial of due process of
law, anG in nakong owr showity, of the denlal o7 cue process of
law we set upn thoese matiers whileln have occurred n cocurt. I

don't think we mus® specificnlly point oud in each instance.

<3
[
o
Yo
[
(o]

We have set out inn our hrie” that this ls whet aaounsts
denlal of duz process of lau.

2 Bhet decument read to vou?

’e
b
mn

Justice ¥inton

Mr. Menin: Whet documenty

Justice Minfor: Thet ron agied Yor a couy of.

L]

Mr, Menin: ©% pus vead, mus 4% was 1ot presented Lo counse’ .
b 4

In other words, “he sourt v She weodacution had before then

M S oy v vy o PR o, - I IR ) ~ o ." S P PN i e Ry
the Grand Jury sroc:adicgs ~nd ows Just 2a% 1n the courirolm zad

listevneq to tta posiine, avs Shiub i
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! that time.

I might suggest further on the duestion of due process the

following occurred. The defendant was sllowed, or the petitioner

was allowed, flve minutes té consult with his counsel. Then
upon entering the court the following occurred:
"The Court: Will you step up to the bar of the court.
"Mr. Menin: May I for the purpose of the record --
“The Court: No. Just a minute until the court
finishes.ﬂ
And then the court addreasing himself to the defendant
says:
"What is your name?
"Mr. Blau: Irving S. Biau.
"The Court: Where were you born?
"Mr. Blau: Younkers,New York
“The Court: The court having found you guilty of
cohtempt and in violatlon of the laws of the Unlted States,
1% 1s the sentence and judgment of the court that you serve
a term of six wmonths in Jail and be committed to the custody
of the Atﬁorney General. What 13 the next case?"
Kow hefe counsel was permlited five minutes with his ciient

Yo consult about this case. When they entered the courtroonm,

counsel started to make a statement ¢o the court. The court

summarily cut counsel off, wouldn®t listen to counsel, called

“ the petiticrer refore the lar of whe coult, and swrmsrily
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t to come back into court and to explain to the court what the

i .

/ i . .
uation was or whatever the defendant might have had in

May I inquire, Yéur Honor, how much time I have?

The Chief Justice: You have about a minute and e half.
tﬁink you have_been asked questlons, and you ougﬁt Yo deal with
-atricia Blau.

Mr. Menin: In the Patricia Blau case ~--

The Chilef Justice: I will allow you ten additional
minutes.

Mr. Menin: Thank you. In the Patricia Blau case the
‘81tuation was simply this: Patricia Blau was served with a

' bpoena and she appeared before‘the Grand Jury pursuant to that
ubpoena. .She was asked various questlions regardlng her member-
hip and activities in the Communist Party, all of which she
fused to answer on the basis of the fact that indlctments were
‘turned under the Smith Act in New York. The Court of Appeals
v Sund in hef case, to quote Just a portion of her testimony --

~ e was asked arquestion, and she stated:

"While I agree it 1s not a crime to be a member of

the Communist Party, nevertheless people are being prosecuted
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g!,Aand the outcome of this case may have a bearing
he testimony that I might give before the court."
ﬁ%résponse to other questioné she said;

'\  "My'answer in substance was that since ﬁhere are 12
 at1ona1 leaders of the Communist'Part& under indictment
Fgf‘this moment By the.Department of Justice in the Southern
District of.New Yofk, I believe that my expressing knowledge,
1ntimate kpowledge of the éommunist Paftj in this State
would tend to incriminate me under the Smith Act, and
because the Smlth Ac?® spebifically says that they wilfuily
and knowlngly did conspire wilth each other and with divers
other persons to the Grand Jurors unknown, and that my
answering a question which would assoclate myéelf with

the leadership of the Communist Party would tend to
incriminate me under the Smith Act."

Now throughout all of her testimony a similar strain
véloweé and we submit that in her case we have the clean-cut
ue, we dbnét have the queatioﬁ of priviléged communlcation,

; the clean-cut issue as to whether or nbt a person at this

: e 1n our civilizétion, vhere the Communist Part& is being
a;dered subversive and people are belng indicted for belng
ibers of the Communist Party, whether a person can be called

re the Grand Jury and asked questions regarding thelr member-
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ense to these matters, and that is this: As I read

rnment’s brief, the Government indicates that since the
r the conspiracy charge is now before this Court on
ri, that the Court would perhaps have to wait to

iine whether or not the Smith Act 1s constitutional as to

‘questions. We think that is a rather novel defense.

We say this, Your Honor, ahd we think this position is

irt of Appeals of the Fifth Circuit.

‘In those cases the court holds in substance, especlally the

Justice Jackson: Do you construe the New York 1lndictment
 be1ng based merely on membership in the Communist Party?

Mr. Menié: The New York indictment charges that the
fendants, members of the Communist Party, who believe in the
i rxlist, Leninist doctrine, which doctrline has as 1lts basls the
relble overthrow of governments, 1t is those charges that are
#Qdiéd within the indictment and, therefore, 1f a membei of

bﬁmunist Party, who neceséarily must be a believer in the

t-lenin doctrine, 1f a member of the Communist Party
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i:because the Indictment itself charges solely by reason
g members of the Communist Party, they believe in that

ine; we, therefore, feel that they had a reasonable right

'_pehend the danger to which they might have been subjected

Justice Jackson: I thought the New York indlctment charged

"If the appellant denles that he 1s a Communist, he
‘may prdsecuted for perjury; if he admité it he may bve
prosecuted for belonging Fo a group.that-encourages the
overthrow §f governments by force; if hé'declines to do
~elther, he 1s *llable to spend a long time 1In Jjail, when
he ought to be a free man.® This is a perilous position
. for a citizen, who is presumed %o be innocent. , ."

We submit, Your Honors, that 1t was never intended that the

1nment should have a two-edged sword which would put a



ork; and if he denies 1%, he 1s held guilty of contempt.

“We don't think that any situation should ever occur where

Justice Burton: Mr. Minen, under our rules a similar

Mr. Menin: The court has found the defendants'guilty under

'A Section 401 and 402. 401 is the summary proceeding. The
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t. That was not done in thls case, although counsel for

'g of contempt, he 1s now sentenced to four months in Jail
#1x months, as the case may be. We, therefore, say even

gr Sectlion 42(a) there was a fallure to comply with the law,
therefore a.failure to grant due process.

Arter thié notice of appeal was filed, it appears that a
rtificate was signed some five days later on the 28th -~ the
gment took place on the 23rd. There 1s a ce:tificate setting
. certaln acts of the petitioners, and we think that the
ernment 1s wrong in making the assertion that they did comply
th Section 42(a).

If under Section 42{b), then, there should have been
;arggs‘filed, which was not done 1n this case, we think which-
yrAméthod the Government chose to pursue -- and they say they
©8e both of them -- and neithér one of them was complied with
this case.

Do I havé abqut two minutes?

The Chief Justice: You have a couple of minutes.

Mr: Menin: I should like to use that to reply to counsel.

- you.

B A RN I



JMENT ON BEHALF OF THE UNITED STATES OF AMERICA

By Mr. Perlman

ongress of the United States, and a number of other

esulting from contempts being found by some of the Digtrict

on to these cases, cases from the Ninth Circult and, as

een sald, cases also from the Fifth Circuilt.
Now these three cases raise the queétion, the record

8 the question, as to whether a person asked questions with

¢t to association or membership in the Communist Party of

nited States has a right to decline to answer on the ground

an answer might incriminate him.

With respect to the first case -- and I would like to deal

the facts 1in that case by themselves - the first case

lves a woman by the name of Jane Rogers. She was called

re the Grand Jury in Denver, Colorado, and she was asked

ain questions about the membership and the-recqrds, and so

~of the Communist Party of the State of Colorado. She. was

B a group of officers of the Communist Party of the State of
gdo who were called before the Grand Jury ih'Dénver..

A number of them testified fairly fully and without objec-
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he State of Colorado. It appears in the record that the

Now 3ane Rogers testified that she had been the treasurer
;ﬁhe ?ommunist Party in the State of Colorado, that she had’
posseésion of these books and records, and that she had
irned them over to somebody else.

She didn'ﬁ then, she testified, have possesslion of them or
ody of them. She was asked who she had turned thoée

aorés over té, and she refused to answer. The position of the
hment is with respect to Jane Rogers that it was too late
;HérAto make a claim that she was entitled to the privilege

| under the Constitution of the United States to refuse to
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%e‘herself in a criminal case.
-

,héd-already testifled as to membership in, association

record is very interesting in view of the kind of argument

has been made here about due procéés,'

When the question was asked her before the Grand Jury,

ng testifled at length on her relationship wilth the Communist
v, she refused to tell who had the records or who she had

edvthe records over to, and she did that before the Grand

she didn’t want any other person to go through the

4

ing she was golng through.




terest in some third party and not the privilege that the

1tution glves to the witness himself that interested her.

Justice Black: I-thought she claimed protection for her-

uﬁéer this.

Mr. Perlman: She did not do that until the third time.
Justice Blaék: That 1s before she was sentenced?

Mr. Perlman: That 1s right.

Justice Black: When they were trylng to make her testify?
Mr. Perlman: I beg your pardon?

Justlce Black: When they trled to make her tell where they

?
Mr. Perlman: Yes, sir. She was asked first before the
Vfd Jury. She didn't do 1t. She was brought before the
t thfee times. The first time she did not claim, if my
20 liectionhis correct, any special prilvilege. She‘said she
_'f want to involve somebody else.

Justice Black: But hefore she was sentenced she did claim
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'~incrimination?

3Miéei"t:o protect somebody else.

the second day, when she came before the court, the

réation with her and that she would tell,
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i on the basis of counsel's promise that his oclient

, o answer the question that the case was again post-
4°she vas sent to the Grand Jury, where she again re-
$teil and 414 not carry out the suggestion that counsel
r”Q}that she would tell,

too late, that she had waived the privilege by testifying

that she was a member of the Communist Party and that

oords over to.
uatica Blacks Your claim gets down to thls, doesn't 1t,
person admits being a Communist, assuming that self-

nation could be pleaded «-

P 2 T



.ﬁw‘vhat she had done. I assume you would admit,

. Perlman: Well, I don't think that is the situation

%%ustice Black: You didn't have all you wanted or you

That is vight.

Justice: Now, suppose there is something in the
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' mlmah: Well, if you make that supposition, at the

Justice Reed: Is membership in the Communist Party a

iMr. Perlman:s No, siyr. That 1s not a Federsl crime,
Justice Reed: Why shouldn't she testify ag to membership
'Commmnist Party?

MD. Perlman: The Court below took the attitude, I think,

gnétice Reed: You said she didn't claim her privilege
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.ce Reed: And claim a privilege. Where was the walver?

'?érlman: Well, 1f there waB --

gtice Reed: Assume that membership in the Communist

fﬁot a crime. |

. ferlﬁan: Well, we assume that membership in the

t Party is not a crime, but 1t 1s necessary, I think,

] Oouit to consider the effect of the 3mith Act, passed

0, and we don't wish to dodge that and we don't wish to

jia 1t. We don't think we have any right to, That makes it

;fénse to teach and advocate or to ﬁelong to an association

prty which teaches or advocates the ovérthrow of the Govern-

by force or violence.

‘3ﬁstice Reoad: Knowlngly,

,‘Perlman: We do claim and we had claiwmed in New York
ihe indictment that has been put in the record in this

that the Communist Party is such an association, On the

"oerur proof in that case, as the Court knows because that

18 hers; there were eleven Cﬁmmunists who were convicted.

How, it 1s true -~ I think Me, Justlce Jackson asked the

tion about tha conspiracy indictment in that case -~ that
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4»here under the principles that this Court has followed
jnk -- and weo think 1%t is our duty to say to the Court that
l;'hk -= 1% i8 extremely doubtful whether in one of these
_gthe lower Court was correct, because in that case there was
giver of the privilege given under the Constitution,

The Chiéf Justice: That 1s the Patricia Blau casa?

Mr. Perlman: That is the Patricla Blau case. In this

'y wé think this case falls gquarely within the rules that

there 1s a possibility of lncrimination through their re-
' nship with the Communist Party, that where a witness testifies
¥y under oath, that under the rules this Court has approved

® the other Courts have approved, they cannot stop, they must

Justice Black: But she hadn't told enough to admit guilt

aything at all under what you say there.

P Perlman: If Your Honors please, we were still discus-
#5 I think, the Jane Rogers case, the fipst of the three
‘and I did want to go back for a momant to call the Court's

jon to the fact that the questlion that Mr, Justice Black



to whether or not the jury could ask Jane Rogers who
bers in order to use those members maybe to testify
¥, I vanted to call the Court's attention to the situs-
the St. Pierre case wharé St. Plerre admitted that he
zzled money, he admitted he had carried this money
8 state line. It had become a Pederal offense, although
BTt clean.
hat case was tried twice. The first time 1t didn't appear
_é Federal offense. It was sent back; and he made other
?bnﬁ, and then he was found guiléy of contempt because he
d to disclose the namé of the person fbom vhom he had em-
the money, The Circult Court, the Second Circult, held
‘to give that name, although the name of that 91ngie
Was the thing that the Government dlid not have and was
Ring that was absolutely necessery in order to convict him,
iatice Black: Has this Court ever held that? |
v, Perlman: No, that case didn't come here,
ustice Frankfurter: It came here and became moot, Is
St, Plerre case?
» Perlman: Yes; 1t wasn't decided hére, but that 1is
fft‘did become ﬁmot, There is quite a discussion in that

W His Honor, Judge Hand, as to veasons why this person
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‘/‘ce Frankfur ter: This case 1s a little different,
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Perlman: This 1s much different.

ice Frankfurter: Because here the admission 1is not to
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Perlman: That is right,

tice Frankfurter: But it is on the way to being a crime.

Perlmans Yes, There wasn'tg any question but he ad-

¥ . ) r
it was a corime and admitted everything except who he had

the money from, and the Court held he had to tell that op
in contempt, There isn't any real question in this case,

~-nor; Your Honor asked the question about where the

wry and then thgy were prought in open court,
tice Burton: You treat dll of them in thes presence of

4

1§%. Perlman: All of them in the presence of the Court,
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t Lt‘information. Under the circumstances here, we think
qompelled to disclose it, His own testimony shows he

ot a

ek
fied to that, not only once, but he testified three times,

ttempting to protect his wife from anything. He

he knev she had no objection to testifylng as a witness,

He was asked whether he thought he was protecting her from
harge, and he testified that he didn't think he was, that
;‘peffectly satisfied to come there and testify., He ad-
g)ﬁg knev where she was, When they asked him to tell where
a;; he sald, "Well, that is your problem. That isn't mine."

ng; we think under the leading case on the subject, the

@ case, that was declded by fhia Court ~-- that is the lead-

"Communications between the spouses, privately made,

ho generally assumed to have been intended to be confi-
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’hich it was made, was obviously not intended to be

o ntial i1t 1s not a privileged communication,”

“whareabouts kept a secret, Ho testified he didn't

hing about it.

'3hst said‘it vas & privileged communication. He didn't
iher she had called»him on the phone or whether she had
\‘Where she vas golng in the presence of one or ten other

go that 1t wouldn't intended to be confidential. He

.vaho came back, vhich she did, I believe it was some
yailater, and found she wes wanted, she went to the
te and she was seprved with a'subpoena there,

hen said she didn't know anything about it, didn't

:nd Jury wanted her or she would have been theve bafqre.
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under those circumstences and under the other cases,

case 18 one that we emphasized in our brief -- that

;6ause he gave her false information in that note., That

”;sradmitted over his objection and 1t was held there that

it gommunication between husband and wife was not a privileged
}fo;tion. | |

Justice Black: Suppose he had said here, "I refuse to

8ay 1t wvas priviléged to this extent. I would say 1if

fied to that, then the burden would be on the Government

that 1t wasn't intended to be confidential, 1t wasn't

od to be privileged.

tice Blaock: That would be a pretty heavy buvden.

What he said was he claimed the privilege.
That 1s all,

Bgcause she was his wife and those
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dtions are privileged,

.'?erlman: That ia-right, He Just sald 1t was a privi-

. Perlman: Well, I would think that, but, of course,

 &6§ Black: A year?

Vﬁﬁﬁlmans Yes, she got a year, but she probably wouldn't
';t§ﬁ that‘year 1f she had - |

¢e Black: If she hadn't gotten 1it,

» Tf she hadn't refused to testify, but he
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tice Black: That is one of those pileces of evidencs,

ot, that a reasonable man might expect 1s not altogether

ces asg wbuld. make 1t oonfidentia. -

| Justice Black: I haven't vead all of them, but I presume

‘i’erlma.nz Thank you. Now, as to that case, we rest on

Chief Justice: What about the other part with regard
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The Chief Justice: What did the Judge do? Upon what did

luage act?

Mr. Perlman: Now, the Judge sald this -- and on page 305,

nk 1t 18, of the record =~ no, 303 -- the lower Court sald

right,

Justice Minton: Page 29, the top of page 29 shows what

 .1str1ct Court said vhen it sentenced him,

. Mr. Perlman: That is right, that 1s the certificate.

:riustice:m1ntona The sqcond-aentence.

gﬁr.'Perlmana That has to do -~ the top of the page has

iwith his refusal to answer questions about hias wife,
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Mr. Perlman: Yes, whether or not he held any official

n they attached that excerpt to 1it.

I think I ought to say to the Court that on page 303 ~- and

l inét him -- in the paragraph in the middle of the page, the
st sentence says:
"A perﬁsal of his entire examination before the Grand
Jury 1indicates tpat it'was established by his testlimony
~or his answers that he was a member of the Communist Party.”
Now we haven®t been able to find that he made such answers,
and I think I ought to'Say that to the Court.

Justice Frankfurter: The Grand Jury minutes -- are they

Mr. Perlman: There are the excerpts from them that are
_tached to the certificate, excerpt A referfed to on page 29,
Bxhibit A and Exhibit B,

Justice Frankfurter: Perysal of hié entire examination?
Mr Perlman: Yes, sir. Well, we héven?t had access --
Justice Frankfﬁrter: Would the Court of Appeals have had
cess to 1t?

| Mr.;?erlmani I dontt know, I suppose 8o,

Mr. Menin: The Court of Appeals had access Yo 1t, and I
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Hole record to find where any statement would Justify that

Both of them negate any idea of any confidential communica-
etween them on that subject. When she got back, she

Q@gd.that 1f she had known about it, she would have appeared
« She Juét didn't know about it. He had never told her; |

Justice Black: ‘As I understand your argument on the ques-

that they could not be compelled to incriminate them-

'\ab;out the Communist Party, that that was all right, that

’gustained-because the Judge aiso included the failure to

jbout the whereabouts of the wife.
erlman: That is right.

\

ce Black: How could we possibly know, A,'that the
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:n his only offense was doing that which probably many husbands
1d do under the circumstaﬁces‘-- say, "I am not going to tell
su where my wife 1s."
Mr., Perlman: Well, I --
Justice Black: Any maybe sometimes when they actually
ldn't know.
| Mr. Perlman: Well, he gave the other witness, the first
» Jane Rogers, he gave her four months. He gave Irving
u 8ix months. In the event that Your Honors should sustain
t finding, he has a remédy undér the rules; He can apply to
e court below for a dimihution of sentence on the ground that
fe of these two grounds wésAsuatained and the other wés not.
Justice Black: But 1f he i1s conviected for'cqntempt, it
for doing two things. Do you fhink_it 18 unreasonable to
nk, 4o you belleve it 1s unreasqnableltb think that a Judge
Iyiﬁg a person on thosé two tﬁings would not have reached the
sriciusion of gullt for the only thing he was chérged and
gﬁvicted of was: "I am not gbing to tell you where my wife

." Is that an unreasonable assumption to think that a Judge
i t feel differently about finding a,manAguilty of contempt and
ht give him a 1ittle more because of that, but is 1t unrea-
able to.think that a Judge would'convict on both of them,
one man might have said, he couldntt convict for the second
l"Weli,_i ém not going to convict you for contempt when the

thing you did was refuse to tell where your wife was."
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Mr. Perlman: I think that is unreasonable under the cir-

umstances of this case. I think he would have gotten the same

‘sentence.

‘Justice Jackson: If the Judge was wrong about being able

o make him answer questions about the Communist Party, if the
ase falls on that, then he wouldn’t want the woman anyway. The
whole thing really turns on the otﬁer question, doesnit ite

Mr. Perlman: I don?!t kxnow about that, if Your Honériplease.
They wanted her to testify. She was an’officer.ﬁf the Cbmmuhist
artj and they ‘had issued a subpoena for her.

Justice Jackson: She déesn"t ﬁave to answgr;that line of
questions. That was thé whole importance of her testimony.

Mr. Perlman: That doesn!t excuse him.

Justice'Jéckson: Well, ﬁaybe not, but folléwing up what
‘Justice Black suggests --

Mr. Perlman: I% doesn?t excuse him. It was his duty to
?me on the Grand Jur# subpoena and it was hils duty to tell the
firand Jury'and the couft'that 1hformation. Maybe he could have
almed privilege as to other que§tions, but 1t certainly was

8 duty to‘disclosé that, and the cases so hold, and he was
contempt of court for not doing it.

'Justice Frankfurter: The remedy that you suggest, diminu-
on of sentence, 1s.a 1little difficult in this case, 1f I am
zht in recalling that Jadge Symes left the bench and was no

e serving as a Judge. I should think it would be a little
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difficult to guess what Judge Symeé would have done. It might
have been difficult with any Judge, but it would have been |
difficult with him.

Mr. Perlman: I don't think.that 18 a matter this Court
- ought to be concerned with. If he 1is gullty of contempt, he 1s
gullty of contempt, and the court below has sentenced him.

Justice Douglgs: On the case of Blau, 1s it your conten-
tion that that depends upon the ruling of this Court under the
Smith Act? | o

Mr. Perlman: We have called the Court?s atiention to the
fact that the validity of the Smith Act 1s pending here. It is
true that, as has been pointed out, it 1s not a crime to be a
Communist, If that were standing alone, they would not have any
_right to refuse‘to answer these questions.

In view, however, of the Smith Act, of thenprosecutions
which have been taking place under the Smith Act, we think that
under the decisions which this Court has made in the past with
- respect to these kinds of questions, we think that under the
-declsions which have been made in the Circuits below and where
Your Honors have declined certlorarli in recent years, we think
that Patricia Blau, claiming, as the record shows, privilege
from the very staft of her 1nQuify, probably had a right to
refuse to answer.

' ‘We have conflicting decisions. This Court, the court to

which you have issued the writ of'cértiorari, found them all
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gullty of contempt. There is a conflicting decision before you
in the Ninth Circult, there is another one in the Fifth Circult.
There have been others in the Second Circuit. I am thinking
about thé}Rosen case, 1in which you denled the certlorari, ang
we thinkvreading all those declslons the better view may be that
she was entitled to decline to disclose any information that
would connect her with the Communist Party or with the purposes
of the Communist Party.

Justice Frankfurter: er.lsolicitor, isn't the Smith Act --
"and I shéuldthink the MeCarran Act might be fe;evant -- what-
ever that may be or may not be -- the element of time enters
tge consplracy. |

iustice Douglas: What was the date of the Act, the Smith
Act? " |

Mf; Perlman: The Smith Act?

Justlce Douglas: The Smith Act and the date of this.

Mr. Perlman: Yes. The Smith Act was 1940.

Justiée Frankfurter: VI understand that crimes which the
= McCarran Act creates, 1%t creates those crimes from the date of
the enactmentAof the statute coming into‘force, but whatever
. ¢rime it.does create, 1t 1is well known, of course, that evidence
ahtedatihg the date bf the crime or even the date of the passage
of the Act, which condemns something, 1s relevant, and this

nay be very relevant under the edict of the McCarran Act. I




52

Mr. Perlman: Well, as pointed out, the privilege here
‘was clalmed before the Modarran Act was passed.

Justice Frankfurter: I understaﬁd that,but you can have
a privilege as to evidence antedating the creation of a crime
Af the evidence can get in antedating the Act.

Mr., Perlman: VYes, I think so.

The Chilef Justice: Your time has expilred.

Mr. Perlman: May I}say we have this problem, because I
stated when I.étarted out there are so many of these contempt-
citationg that have been voted by Congress that we have to |
declde wﬁat we are going to do with themn. Wé don't want to have
a lot of fooliag prosecutlons all over the country.

The Chief Justice: You havenit quite declded yet.

Mr. Perlman: We are wailting for the Court and then we will
- . take action.

The Chief Justice: You haven?!t qulte decilded.

Mr. Pérlman:‘ Well, we are walting f;r the Court.

The Chief Justice: I say in your brlef --

Mr. Perlmanf As to Patricia Blau, we point out a conflict
‘and we are asking the Court to resolve 1t so we can take a
osition and stand upon 1it. | |

Tﬁe Chief Justice: I still say that you haven;t decided.
Mr. ferlmap: I think I was quite frank, though, in what

1 d1d say about it.
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REBUITAL ARGUMENT ON BEHALF OF THE PETITIONERS
By Mr. Ménin ~

Mp. Menin: I want to concur with my learned adversary in
saying tﬁat we do think the question as to ;héyher or not a
person 1s.a memﬁer of the Comﬁunist Paéty, at this stage in our
.nationai 1life, 1s such'as would justify a refusal to answer
the questions. |

Now there 1s Jjust one point I deslre to make regarding
| Jane Rogers. If will be noted that_she‘did not have at the
'time she first appeared before the Grand Jury the benefit of
‘counsel, %nd counsel did not say to the court thatishe would
answer all quéstions. Counsel stated she would answer some
questlons, wlthout indicating that she would walve any privilege
that she would have, and it 1s apparent from the record, when
1t came to the specific question as to whom she gave the books
to, she did claim that privivlege.

Thére 1s Just one more point I want to make. We do think
that the outcome of this case 1s-of vast importance. It involves
a very serious privilege ﬁnder the Constitutlon, and the Govern-
ment'ceftainly ﬁas at 1ts disposal all of the means by which it
can discover‘criminél elements, and 1t certainly should not
‘require a person to give evidence which would tend t6 incriminate
’-him' ‘ :
Thénkayou,

(Whereupqn;,at 3e0Q7o?glock_p,my,Aprallargument in the






