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PROCEEDIRGS

The Chief Justice: Oral argumeht in Case No. 522,
Jbseph Burstyn, Incorporated, against Lewia.A. Wilson,
Commissioner of Education, et al.

The Clerk: Counsel are préaent.

ARGﬁMENT ON BEHALF OF THE APPELLAN?, JOSEPH BURSTYN, I
By Mr. London

Mr. Lbndone May it please the Court, this appéal involv :s
the motion picture, "The Miracle."

The appellant is a distrlbutor of motion pilctures, and h.:
owns the rights to the film, that is, the exhibition rights.

The appellees are the heads of the Department of Educati ¢
of the State of New York,

In New York no motion picture can de shown in a public
theater unless it is first examined by a censorship board of
the Education ’Department and then approved and licensed.

The appellees, as I state, are the heads of the Educaiio:
Department and they revoked a liceunse that was issued for the
showing of "The Miracle."
| ‘his i8 a proceeding to review the détermination of the
appellees, or the régenta revoking the license for the film,
in effect banning the £1Im in New York State. And it is, als.
a proceeding to enjoin the enforcement of the statuﬁea

The guestions raiéed are these:

One; is the whole atatue void as an unconstitutional




. abridgment of the right of free communication?

Second, 1s the standard that was applied in this particulex
case unconatitutional, namely, that the filﬁ is a sacrileglcus
one and for that reas&n may noé be shoun?

On the‘question of whether or not the standard of
pacrilege violates the Constitution we have three points:

One, that the term is so vague that 1t is vold because it
permits.afbitrary interpretation. |

Second, that the use of a standard such as sacrilege
violates the constitutional guarantee thaﬁ church and state
shall be separate, ‘ ~

And, ¢third, that if the law means what thg.regents say it

does, then the interpretation or applicatlion is actually a

‘violation of the distributoris freedom of religicn.

The court of appeals of the State of New York held against
the distridbutor with respect to each of the guestions raised.
There was a disaent-made by Jﬁdges Fuld and Dye, end they agreed
with the questions raised on the pointé of the distridbutor,
each of them.
| Now Your Honors have seen the film. And in view of the

nature of the controversy about it I should 1like to tell you

' something of 1ts background.

As you know, the £ilm was made in Italy, and all of the

-actors, all of the professional actors in the film, are devout

Catholics.,
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When the £ilm was completed it recelved an approval or

 a certification from the Italian Ministry. 'Now that certifie: -
tion is significant, because in'italy'there is a Lateran agre: -
ment between the state and the Vatican to the effect that ihe
state may hpt approve of anything whiéh offends agalnst the
Catholie Church. And as‘the record indicates, had this pictu ¢
been thought to offend against the church it would never huve
received the certificate in Ttaly.

The £1lm was seen dy Beveral representatives of the Vatics .
‘and none of them objected to the film on religious grounds. ..
a matter of fact, it was reviewed by the L!'Osservatore Romano
which is the Vatican papar and i1t made no ;eligious obJjection.

Thé Chlef Just;ce: Did they obJect to 1t on any other
grouhda?

Mr. London: No, Your Hoﬁor° There was some discussion
the directing, and the review, as I recall, suggested that |
RosBellini, the director, could do better and the church
expected better things from him, - |

| This picture, when 1t was brought to the United States
through the Customs, and, of course, it was examined there an.
pagsed, then it was‘in 19490 submitted as an Italiasn language
film for license and 1t was licensed by the State Censorship

" Board without question.

The Chief Juatice: Then you say it passed the Customs.

What does that meén, 80 far ag thias case is concerned?
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NMr. London: I think.it means this, Your Honof, that had
,ffhe.film been found objectionadble it never woﬁld have been

| adnitted to the United States. There had been other films that
had been held up at the Customs. | |

| The Chief Justice: Under what suthority?

.Mr. London: Under the Customs law. I belleve it is
referred to in our brief.

'The Chief Justice: Anything cher than obscenity? I do
‘not Just recall. |

Mr. London: I do not think that the exact langusge includes
Aéacrilege, Your Honor, but as I remember,in-theAUlyases case
there was an indication. |

- The Chief Justice: That was on obscehit&, was it not?

‘Mr. Londont Yes, it was, but the question'of sacrilege
was also raised. I believe they thought it was an anti-Catholic
- book, as well as obscene.

Justice Frankfurter: The word "sacrilege” is not in the
Cusﬁoms law.

AMr.VLondons No, Your Honor, it is not. At sny rate, the
£ilm receiQed the license in New York State where the word
Av"sécrilegiqus" 15 in the statutes. |
It rece;ved the 1icense, First, as an Italien language
;ffilm. Thereafter, Engiiéh'subtitles were added. The f£iim was

Egcombinéd with’two other pictgres,'and it was then resubmltted

‘for license under the title "Ways of Iove.” And 1t again was
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=;  1icensed by the motion picture division. And under the laws

as interpreted in New York such a license 1s a State certifica::
that this £1lm 13 not indecent, immoral, obscene, sacrilegious.
et cetera.

This pleture was also shown in a church in Boston. It wa:

ghown in the Union Theological Beminary. It was shown in the

| Princeton Theological Seminary.

Many theologians, ministers, professora of theology and
students saw the plcture. Not one of them believed 1t to be
aaorilegioua. Many of them have submitted statements which arc
made part of the record.

Justice Reed: Why was it shown to the theological studen'.

e

Mr. London: It was shown because the Legion of Deceney,
a Roman Catholie censorship board --

Justice Reed: Some questlon came up?

Mr. London: They raised the question.

Justice Reed: It was shown to get the pudlic reaction of
the theological schools?

Mr. London: Yes, Your Honor, it was for that.

Justice Frankfurter: What is the direction of your argu-
ment, what 18 the purﬁoee of all of this? |

Mr. London: The purpose of this argument, Your Hogor, is
to show -~

Justice Frankfurter: I mesn, the whole of your argument?

Mr. London: Of this particular argument?




Justice Frankfurter: Yes.

Mr. London: It 18 to show that there was actually a
- religious controversy in this case in which the regents .

- intervened. The regents have said 1n their brief that this is

" not a religious matter, it has nothing to do with religion. 1

iﬁ am unable to understand that argument. And I wish Your Honors
to understand the facts, so that you will realize this was a
religious controversy,

Justice Frankfurter: Whenever there 1s in public somebody
who says this thing is religious and offends and somebody. says
‘that it does not offend, that 1s regardless of the fact that,
actually with regard to 1t, it actually deals with religion,

Mr. London: Not necessarily so, but where the controversy
is as to whether a plcture or a bqok offends against a particu.
lar doctrine, namely, the Divine birth, I should think that was
a religious controversy.

Justice Frankfurter: But I wonder 1f it 1s established '
because some fellow Sa&s, “Yeé)“ end some fellow says "No." It
does involve that, I understand what you say. It maﬁ be that 1
"~ called into queétion.a religious doctrine, but I do not underst
that it 1s esﬁahlished by the fact that some people say that 1t
does involve a religilous doctrine and that others say that 1t ¢ore:
"not. I just want to know the direction of your authority.

Justice Reed: Will you please tell me the precise order,

Does the Board of Regents have an order of some kind?
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Mr. London: Yes, they do have an order which bans this

£ilm, revokes 1its license on the grounds of sacrillege.
- Justice Reed: Where 18 that order?

Mr, London: I think you will find that, Your Hpnor, at
page 55, or, rather, page 55 is the 1ntfoduction<to the resolu-
tion which is on pége 56. You will find the actual resolutsion
of the Board of Regents on page 56. It reads:

"Resolved, that the motion picture, !'The Miracle! i=

a sacrilegious moiion picture.” - .

. No other questions were raised. It was not said to be
‘_1nde§ent or immoral.

'Justice Reed: How did it get before the Board of Regents?

Mr. London: The Board of Regents assumed that it had the
power to revoke a license. That power, by the way, had never
been exercised. It was not written into the statute.

Juétice Reeds That has been upheld? -

Mr. London: It has been, The highest court of the State
has sald they have the power. We are not raising that qﬁestiowo

Justice Reed: Did they raise it by suil Juris?

Mr. London: The Boaré of Regents themselves raised it.

Justice Reed: ﬁobody filed a mot;on?

Mr. London: What made them initiate the proceeding was
-that they had received a number of letters which were unquestl «i-

ably inspired by the criticism of the Legion of becencya

Justice Reed: Did they give due notice that they were goin:
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to have a hearing?
Mr. London: Yes, they gave notice that there would be

a hearing. I should like to speak of that in Jjust a moment.
Justice Reed: All right.

Mr. London: I would like to add Jjust two more facts with

reference t6 the nature of the film, and, that is} the history

of the film.

It was approved and especially fecommenqed by the Nationa:
Board of Reviéw. That is an organization, a non-profit organi: &
tion that revisws pictures for parent-teachérs agsocciations,
libraries, small communities, villages, and so forth. And it
paaaed uponwthe picture and recommended 1t aa-adulé entertaine-
ﬁento |

And, riﬁally, the £1lm won an award as part of "Ways of

Love” ag the beat foreign f£ilm for the year 1950. That was th

New York £1lm critics award. I believe the highest award that

any foreign film can obtain in the United States.
Of course, there is contrary opinion about this rfilm.

As I said before, the Legion of Decency initlated a prote;t

against the film. They believed that it was blasphemous. The,

believed it sacrilegious. And following the condemnation of & o
film by the ILegion of Decency a number of iettera Wwere receive
by the regents, and these letters protested against the showin:

of the film.

Mow counsael {or the regents conceded ia the argument below
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| that these letters were sent by people, many of whom had
probably not seen the film dbecause the letters came from parts
of the State where the film had not been shown. In addition,
théy came from Roman Cathollcs who had been pledged not to see
§ a £ilm condemned by the Legion of Decency. So that im all
probabllity they had never seen this film that they were protes’ -
ing againat, |

The regents decided to look at this pleture, and they sent
three of their members, a subcommittee, to see the f£ilm. This
subconmittee saw the film, reported back that all of them
thought it sacrilegious;,; the three members of the subcommittee
and immediately they were reappointed to hold hearings to
determine whether or not it was sacrilegious or, to hold hearin s
to receive testimony and report back as to whether or not it
was sacrileglous. And, also, to determine whether or not they
had the power, the legal bower to revoke the license.

The distributor refused to participate in these proceeding:.
on the ground that the issue had been pfe-dudged by the Jjudges
or the referees. ‘

The subcommittee reported back that they believed that the
power existed, the power to revoke films exiated.

All of the regents saw the filﬁ, and then all of them
decided it was sacrilegious. And they 1ssued the order that

Your Honors Just read at page 56 of the record.

Our first point is that the entire statute is void as an
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unconatitutional resﬁraint on freedom of expression. And I
ah&uld liké to make it very clear at the outset, because I
5elieve that my argument has been slightly misinterpreted or
mieunderstobd by¥the regents ==X should like to make it clear
that we do not say that there~sha11 be no censorship or that
the Constitution does not permit cemsorship of motion pletures
altogether. We believe thét censorship of motion pictures is
~ proper, but we believa that the only proper remedy where a
picture is cobacene or'indecentkis by criminal prosecution, not
priof_restraint, not licensing.

Justice Frankfurter: Let me see if I underetand. 'Yaur'
position i3, however, that although licensed they could be
prosecuted after the showing?
| Mr. London: Yes, Your Honor, Jjust as newspapers.

Justice Frankfurter: But the system of prior licensing
you thinkAas a system, no matter what lts safeguards are, is
at fault? |

Mr. London: I think in this particular case 1t must fall.
I think that with respect to movies it must fall.

Justice Frankfurter: That is what I am talking about.

Mr. London: Yes, Your Honor, I think any licensing syster
such as we have here which provides that noupicture may bde
shown in the State unless it is first approved by & censorship

board, which, in effect, is @nswerable to no one is an abridg-

ment of the right of freedon of corminication.
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Juscice Frankfurter: Under your view then no license is
required; that is, if no license is required, the exhibitor
may be prosecuted?

Mr. London: Yes, Your Honor.

Justice Franifurter: That would not touch the continued
shoving of the pilcture, except that‘he could be re-arrested ari
re-arrested?

Mr. Londont You have the same situation as you have in
books. Once you have a prosecution 1nst1tuﬁed no sane man is
going to keep shouwing the picture, because each showing is an
additlional offense. |

Justice Frankfurter: As a matter of law?

Mr. Londons Yes. We say that the same standards apply
to motion pictures as apply to magazines. I think there is
nb guestion but that magazines cannot be licensed; that
periodicals and books cannot be licensed in advance; cannot be
submitted for the approval of a censor. And I say that the
same rule applies to motion pictures.

Justice Reed: How about theatricals and plays?

Mr. London: I would say the same thing applied to theatrsi::
plays, too, Your Honor. As a matter of fact, there has never

been any attempt in New York, to my knowledge, to license plays.
There was an attémpt in England, as a matter of fact, they wex:

licensed as Your Honor knows for many, many years, and are no

more.
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"Justicz Burton: Does the same thing apply to television?

:; Mr. London: Television is not subject to prior censor-
?'ghip- We have this curious anomzly in the law and absurdity in
the law, that a picture which is rcfused a license in the State
may 8t111 be shown in the State éfer television; 80 that while
.the small audience in the theater cannot see this £ilm, you have
a huge audience seeing the same film thet is dbanned, over
television.

I should also like to make another point cleér now and
that is tha% the basis of censorship provided in this statute
is not the préservation of the public.peace. If 1t were, we
might have another question. But that 1s nbt the basis for
censorship.
| The language of the statute reads that no film shall be
licensed if found indecent, immoral, sacrilegious, but there is
not & word there about thé public peace. And aé a matter of
fact, I do not believe there has been a case iniwhich an
attempt was made to ban a £ilm because it would create a publie
disturbance. |

Justice Frankfurter: Do you think that it would make a
differeﬂée if the statute had then gone on and said no picture
shall be shown for the reasons now stated, and the 1egislature
of New York had added, because all of these tend towards the

%, breach of the public peace? Do you think that would hzve made

1 a airference to you?
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Mr. Londons: It would have made a difference, but I would

st1ll say it was unconstitutional.

Justice Frankfurter: In other words, it would not make
a difference?

Mr. Londons I think there that you are injeeting another
question. I think that the question of the preservation -

Justice Frankfurter: The only queation we have here is
the constitutionality.

Mr. Londons Yes, Your Honor.

Justice Frankfurter: From the polnt of view of constitu-~
tionality, would it make a difference 1f the legislature
expressed its view,; with these bunch of words, whatever they me
be, that it is conducive towards a breach of peace?

Mr. Iondon: I would still say 1t was unconstitutional,
but I say further that in the absence of that language the
unconstitutionality cannot really be questioned seriously.

Now with respeet $0 the question of public peace this
picture was not banned because it tended to interfere with
public peace, because it might create a riot or a disturbance.

It played in New York for three months. There was never
any disturbance. There were some pickets walking outside very
peaceably, because they were from the Catholic War Veterans,
but there was never any breach of the.peace,_nevér any qguestior .

It played here in Washington for three weeks, and there

was no comment. A1) of the criticisms that I have seen in the
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Washington pepers were favorable and none ralsed the question
of sacrilege. I am sorry, one did, and said that he found the
£1lm not sacrilegious. But I think that my friends will have
to0 concede that the preservation of the public peace was not
the motive in banning this film.

 }v Justice Reed: Would you say that it was the preservation
| of public morals?

Mr. London: No, Your Honor. I say that the reason gilven
waa that 1t was offensive to the religzous sensibilities of
Roman Catholies. |

Justice Reed: That would be morals, would it not?

Mr. London: I do not know the processes of the regents?
thinking, but I do not think that is whet they intended. Thé
regents reiied chiefly on the Mutual Film case, the case that
was decided, I believe; in 19015. fnd although that case can
be distinguished, I think that ithe reasouning is such that unle::
it is overruled our poaition on this point wust fall. I think
the case 1s erroneous. I think it should be overruled.

Justice Burton: But it is not necessary to your positior
on the other branch of the case to ovefrule that.

| Mr. London: Not so, Your Honor. As a matter of fact, nc:
even, aB I sz21d, io sustain pﬁr position on thia point, hecaus:
'fhe case turned on two other points, namely, an interstate

commerce question and also 8 guestion of the Ohio Constitution.

That was decided before the Supreme Court had held that the
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provisions of the First Amendment as to civil rights provision
were virtually incorporated.

Justiée Frankfurter: Has Ohio a provision regarding
religion?

Mr. Londont Sacrilege, I believe they have.

Justice Frankfurter: Has Ohio a provision like the First
Amendment, that 1s, as to free speech -- does it have it as
to religion? |

Mr. London: I cannot say.

Justice Frankfurter: As to free speech, it does have the
provision.

Mr. London: Yes, Your Honor, very clearly.

Justice Frankfurter: 'Aﬁd the Mutual case dees raise all
of the questions of free speech.

Mr. London: Yes, Your Honor. And as I said, the basic
reasoning of that case is directly opposed to our position her:.
There is no guestion about it. I think that reasoning is
erronsous. - |

‘The two fundaﬁental principles of»the Mutual Film case
are these: These are the bases, these are the supports for th.
case.,

One is that motion pictures are merely a form of entertai -
ment and not a form on communication. And second is that

motion pictures is a business and therefore not a means of

communication.
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Now the regents rely very heavily on that reasoning and
: dévote a great portion of their brief’ﬁa the argument that
movies are'primarily a form of entertainment, therefore not a
mediun of aommuncation.

I submit, Ybur Honors, that even this Court was unable to
.~dist1nguish between communication and entertainment 1n the
Winters'eaae. I believe Mr. Justice Reed's language wes.very
clear thefe. I do not think it has ever been possible to
| distinguish between what is entertainment and what is informing.

As a_matter of fact, the best illustration of thaﬁ is an
-appendix to the brief submitted by the regents.

- The appendix is a list of advertisements showing films tha:
aré.being played in New York that were taken at random. It was
a ocasual 1ist. And this list they sald demonstrated that films
Were.priméfily entertainment and that the emphaﬂisiwaé on’
entertainment. . |

Now I have gone through that 1ist, Your Horors, and they

1nc1ude these pictures. They include Victor Hugo's "Les
Miserables," George Bernard Shaw!s "Caesar and 01;ppatra,“
T. S. Eliot's "Murder in the Catﬁedral,“ three documentaries
which are p;rely reporting.

Thére i a film there on Americanism. There is another

£11m on the problems of the irmigrant coming to the United

;;;z States; another one about domestic problems, domestic problems

if;j'that lead to the domestie relations court, 8 story on Viva
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Zapata, on the life of the Mexican revolutionaryg 2 philosoph. ¢
£ilm. Really the greater mumber provoke thought and deal widi.
problems and have as thelr basic purpoéé the dissemination of
ideas. i
| Of course, it is not neccessary that they have that as thoi -
bagic purpose,

If any ideas are communicated they are, I believe, a for::
of communication within the protection of the Constitution.

I do not think one can name a great novel that does not
both entertein and communicate ideas simultaneously and I thiil:
that same 18 true of every great play, certainly, of every
great essay. I cannot think of any to which that dozs not
apply. |

In point of fact, the communication of ideas by uay of
entertaining nwedla probably is the moat effective. I think
counsel has practically conceded that in his argument. Certa'n
no tract was cver quite as effective as Uncle Tom?!s Cabin, so
far as the disaemination of an idea was concerned;

Now with respect to the guestion raised that moviea.are
a big business and therefore not a medium of communication, I
think that has been decilded by this Court in Thomas versus
Collins. I think it was made quite clear there are two aspec .

%o a business of communication. One is the function of

communicating and the other is the business part of it.

Certainly, the fact that a newspaper has many millions
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of subscribers does not mean that 1t does npt disseminate
ideas; And that is the fact that 1t spends a greai deal of
money and receilves a.great deal of money has very little to du
wifh the fact that it is also a medium for the communication ¢
ideas. .

Counsel have polnted out that there are 60 million paid
attendances for movies per week and concludes from that that
movies are therefore not a means of communication but big
buaineas; And I think that we can point out in answer that
there are about 54 million paid daily circulation for newspape r:
in the country, and no one would question but that they are
a medium of communication. |

| Much has been made of the fact that movies are a very
effective medium and it is therefore concluded that movies are

therefore very dangerous and that the only possible method of

'dealing with movies, of properly regulating them, is by a

licensing law.

First; with respect to the danger. The»mere fact that a
communication is effectivedoes not mean that it should be
denied the freedom of the Constitution, otherwise the freedom
means absolutely nothing. | |

The more effective the communicatioﬁ I think the greater
should be the protection. It may make a difference so far as

the standards of regulation are concerned. In short, you may

allow a certain latitude in & uwritten description of nudity, but
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you would not allow the same latitude in a pictorial represenia.
tion of nudity. But that does not mean that the basic princiil:
are different. That does not mean that you may place movies
under a different kind of rule, namely, the prior censorship
rule,

Justice Mintont Do you take the position that éven thou h
the £ilm were adinitted to be sacrilegious that. it could not bu
censored?

Mr. Londons: That 1is ny wnext argument, yes. And I certa:n:
say 1t cauldvnot be censored in advance for any reason.

Justice Mintons Not even for obscenlty?

Mr., London: Not ever for obscenity, not censored in
advance, not licensed, not subject to a licensing arrangement,
Your Honor, even as to obscenity.

I would say if there is obscenity the same rule would
apply as applies to a magazine, but the obscenity would bve
punished by prosecution.

With respeet to this great danger that iovies present, I
think we need only point out two facts: One is that there arc
only six States which actually have cemsorghip laws. There &
only & hendful of cities of the some 4,000 cities in the Unit 2¢
States, abcut 200 my friend says, and the figures that I have
are 50, but let us take his figure, 200, that have censorshiyp

laws. The remainder do not.

Obviously, the people in the 42 States ¢that do not have
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;;f censorship lews are not more corrupt than the people in the
%?: States that do havé censorship laws. |

| There has been no real need for this kind of regulation,
and without that need no real dbasis for it.

The second fact is that the movies can, as 1 stated befor:,
be shown over television, sc that this regulation, so far as
the licensing of movies is concerned, actually does not serve
the purpose that my friends atiribute to 1t.

There is also some indication in the appéllee?s brief the:
really the purpose of this law is %o protect motio; pictures.
They are taken ianto a kind of protective embrace and that
really the industry loves this kind of censorship because it
avoids a multiplicity of suits. Nothing could Bé less accurat :.

I think I need only quote this statement made in February ,
1952, by Eric Johnston, the spokesman for the industry speakiyz
of self-regulation of the movies. He says, ?Thig is the
democratic ansver tq the censors or vigilante'érsups that wou d
substitute the coercive power of the State for the free decis: 5 -
‘of the oitizenry."

Now with respect to the provision denying a license to
£1lms that are sacrilegious, we believe that the term
Tsacrilezious” 1s so vague, 8o general, that it virtually
delegates iegisl&tive authority to the censors who are to

enforce 1%.

I ahould like to read the definition given by the Court
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and the standard for enforcement. This is the Court of Appeals?

-

definition, the Court of Appeals'! standard, and I believe it

-

is the one on which we must rest which is binding on this
Court.

On page 151 of the record we have this definition given
by the court, beginning with the words:

"Oonly the word tsacrilegious! is attacked for
indefiniteness, The-dictionary, however, - furnishes a
clear definition thereof, were it necessary to seek
one, as, e.g., 'the act of vliolating or profaning any-
thing sacred,’"-

Theﬁ on page 154, this is the standard or the means of
applying the standard for application of this word "sacrilegions.
This appears on page 154 of the maJority:np;nion in the Court
of Appeals. |

"As hereinbefore indicated,»theré;is nothing
‘mysterious about the standard to be applied. It is
simply this: That no religion, as that word is under-
stood by the ordinary, reasonable person,-shali be
treated with contempt, mockery, scorn and ridicule to
the cxtent that it has been here, by those engaged in
selling entertainment by way of motion pictures.”
Sacrilegious means that no religion shall be subjected to

scorn and ridicule, I believe that is the word, that is, those

are the words that the court used. Those are the very words that
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this Court in the Xunz case held to be 80 general.

Justice Read: What case?

Mr., London. The Kunz case. I will read from the Courtite ’
obinion, Kunz versus New York, 340 United States, 200, cited-
at page %2 of my brief, in uhich the Court was discus-ing an
ordinance, a clty ordinance, which iade it unlawful to ridicul :
or denounce any form of religious “¢lief, and Mr. Chief Justic :
Vinson then characterizing that said that the ordinance was orv.:,
"prestraining control over the right to speak on religious
subJjects in an administrative official, where there a: ¢ no
appropriate standards to guide his action.

I thiﬁk that the language clearly indicates that the
words "ridicule or denounce,” and I think the same would apply

" are too vague standards as a guide for

to "scorn or ridicule,
the enforcing oificial.

The Court oz laid down certain tests of vagueness., I
believe ithe test 1s laid down in the Winters case, and the Cou
has made 1t gulce clear that you cannot have scientific preci-
sion in languege. Of course you cannot. But there are ceriai .
1imits beyond which you cannot go in definiteness. The test
of vegueness as it has been laid down by the Court --

Justice Reed: In other words, the words normally used?

Mr. Londons I am sorry,; I did not understand.

Justice Reed: You say 28 normally used?

Mr. London: Yoz, YTour Honor.
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I was speaking of the test not as to a particular word, bu:

the general test in the Winters case, namely, that the languagec
of a statute is unconscicusly vegue that men of comiion intelli-
gence must neceasarily differ as to its meaning.

It is true that in that pérticular case the langusge
referred to, breach of the pcace, a criminaler penal étatute,
but there are other caseg which apply the same language to
¢ivil penalties.

Justice Minton: - Is there a difference between the context
of vagueness where it applics in eivil law as againat criminal
law?

Mr. London: I would think it was particularly offensive
in ecriminal law, but nevertheless vagueness i8 not permissible
in law dealing with civil pemalties such as you have here. Anc
I might point out that the violat;on of this censorship law
is a criminal sct. It is punishable as & penal offense,

| Fow I think this case is almost a classic illustration of
the test that was given in the Winters case, namely, it is a
word about which men of common intelligence must necessarily
differ. I think that the record indicates so very ¢learly and

incontestably that men will differ as to the application of th

term like “"saerilegious,” particularly to a motion picture.
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Here you have virtually 100 ministers of many sects,

- from the Episcopel to the Unitarian, all agreeing fhat this is

not sacrilegious. The term sacrilege oan not be applied %o
this kind of picture. And you have certainly men of integrity

saying that this 1s a sacrilege pioture, that there can not

' be any question about 1t; but this difference is almost in-

herent in the nature of the term. It must be, because you
have to appiy-a religlous standard or belief in order to
determine whether or not it is sacrilegious. And the religious
belief is of course a subjective bne, ‘

In order to say that something is sacrilegious, according
to the definition given by the regents, you have to say it

profanes something sacred.

What 1s sacred depends on the individualf’s beliefs. And

if a particular cenéor, let us say, is of one religion, and
the picture that he is viewing does not offend him, he has to

try to apply the subjective beliefs of people of another

| * peligion which is virtually impossible to do.

Justice Reeds .Doea not the statute forbid the sacrilege,
no matter what the religion is?

Mr. London: That is right, yowr Honor. That 1s the way
it is iﬁterpreted by the regentss'and I think it would vir-

tually ban everything. -

I mentioned in my beief there are 256 religious sects,

quoting th2 MeCollum cassz, recognized religlous sects.
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If you take every séct the number is about 600, and each
one has 1ts own religion.

Fathier Divine insists that a particular perason iz &
divine person. He 15 God, I thiﬁk that that statement is
offensive to most people of other religions. I think it .-
queationabiy is. '

Do we have to honor the beliefs of his followers in
applying the statute? I am sure no one would. The regdits

" nave ignored the beliefs of almost all of the other sect: in
épplying this statute. |

Now I should like to discuss briefly the two fina:
questions that we raised, the two final constitutiona’ questions.
‘whether this standard of sacrilege violates the consiltutional

.guarantee of separate church and state, whether it v.olates
the right of free expression of religion.

I just do not follov the argument of my frienss when they
say that this was not a religious controversy, thit this was -
not a matten relating to religion, that this had no inter-. |
ference in religious matters.

Here we have two groups lining ﬁps one a group of Roman
Catholics saying that this 1s a sacrileglous film and ought
to be banned, and on the other hand, you have a large group
of Frotestants, Jews and some Catholics saying that this is

not only not sacrilegious, but some of them saying that this

is deeply religiloun.
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You have one minister writing and saying that this‘is
the picture that he wants to take his children to, a
Presbyterian minister. "I think it is 3 fine picture. I
think 1t shows devotion."

It vas into this controversy that the regents stepped
taking the viewpoint of the Roman Catholic group, dbanning the
"f1lm and saying this has nothing vhatever to do with religion.

I think whenever you attempt.to apply 2 standard such as
this you are bpund tb apply a religious belief. It is the
standard you are using, and once you'do you violate the
constitutional warranty that the church and state shall be
separate.

Finally, we have the question of whether or not it violate:
‘the righf of rélig@ous expression.

According to the regents'! interpretation of this picture
i1t profanes the déctrine of tge divine birth of Christ and
indicates that he was actually illegitimate &nd not a divinely
conceived being. If that be true, and wve say it is not, but
if that be true that statement is entitled to the protection
of the Constitution because the Constitution protects not
only statemehts of religious belief dut statements of reli-

gious disbelief.

Again stating that this is not the kind of statement that

could be said to incite a breach of the peace, that question

does not anter into 1it.
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.

In the answering briefs submitted by the appellees the
contention is raised that the distributor is precluded nov
because 1t received 2 license from challenging the validity
or the constitutionality of the statute. I believe he is
raising that argument only with respect to the first point
that we raised, namely, the total invalidity of the statute.

I think that it 1s fully answered in our brief, and I
shall not take up the time of the Court in discussing it
further.

| The Court may very well decide this case on the narrover
grounds than the particular standerd of sacrilege 1s un-
constitutional for any of the reasons given.

I would like in conclusion to plead with the Court that
the reversal wvhich I hope will be the result of this case be
on the broader constitutional grounds. There have been many,
many cases brought before this Court for the purpose of testi
that question, and I think to avoid a multiplicity of suits i:
ought to be finally laid to rest.

Justice Reed: Would you say that sacrilegious is more
vague than obscene?

Mr. London: I think that the word "obscene®”, for
example, is a vague and generél word. However, it has Dbeen
defined so thousands of times, |

Justice Reed: I suppose "sacrilegious®™ has, too?

¥p, Londeon: HNo, your Honor, 4% has never been Judiclally
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defined in the United States, curiously enough.

Justice Reed: I me&an, by common use?

Mr. London: In common use the word is that it shall be
sacrilegicus to something that profanes a sacred thing. It
has been applied in a different way in this particular case,
There was no sacred thing that was violated here, but allegedly
a sacred doetrine, so that actually it is not even the ordinary
use of the term that was made hepe.

Justice Reeds Where does the quotation come from that
you have in your case?

Mr. London: That comes from Judge Froessel’s opinion.

Justice Reed: That comes from thp opinion;

Mr. London: Yes, your Honor.

Thank you.

ARGUMENT ON BEHALF OF THE APPELLEES,
LEWIS A WILSON, ET AL
By Mr. Brind

Mr. Brind: May it please the Cowrt. My name is Brind.
As the brief indicates, I am the counsel for the Board of
Regents,

As has already been noted by our opponents, there are two
fundamenfal isgucs here, the issue of constitutionality of
the statute in toto, énd then the other question as to whether

if the statute is constitutional is there anything unconstitu-

tional about the crat:nt of the sacrilegious.
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Due o the difficulty cf attempting to split an apgument
my colleague, Mr. Brown, the Sollicitor General of the State,
“whom thié Court knows very well, will take both of those points
and discuss them. And my function here is merely to. briefly
funnel through to hils argument some of the preliminary matters
whiéh we think should be cleared up to the Court before his

" argument. So that when he ccmes to his argument, he will not

need to devote his attention to them.

| I wich first to call the Court®s attention to the provisio:ns
fEt of our atatﬁte,'bebause’after all I‘presume‘the problem has vo
be directed to the statute that affects fhe State of New York;.

?ﬁ | That statute is a very narrow statute. The statute 1s

not a negative statute. It 1s a positive statnte; It says

that every film in the State must be licenséd unless, and then

¥ conteins the language which has slready been noted here,

obacenity, indecency, immorality, inhwmanity, sacrilegious,
f’hat 1¢ tends to éorrupt morals or incite crime. Therefore,
the statute to that extent 1s definitely narrow and 1t is
limited sclely to that language. |

4 Now the Court will note that there is notﬁing in tha;l:
ia'nguagef that gives the regents any power to pass upon matters
of opinion, to pass upbn any issue that may appear in the
picture. thét would have anything to do with the person's

thoughts cr the persoOn?s opinion of what is being presented by

the picture.
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directly with that language, most of whleh is already con-
tained in the penal statut2 of the State.

In ad:dition to that, the statute is narrower than that,
and it is aarrower as a matter of fact than the Ohio statuté.

Justice F?anﬁfurterz I do not quite follow that, you say
that the statute docs not deal with opinion?

Mr. Brind: That is‘correct.

Justice Frankfurter: Do you mean that the determinaticn
of whether i1t 1s obscene or sacrilegious is mechanically or
demonatrably determined?

Mr. Brind: I do not think you quite got what I did mean.

Justice Frankfurter: That¢ is wvhy I asked my question.

Mr. Brind: I mean a qﬁestion as to wvhether something is
presented in the sta?ute, in the motion picture, that will
have to do with a2 person's opinion or scmething of that sort,
the regents havé nothing‘to do with that, The regents must
pass on ob3cenity. The question as to vhether a picture is
obscene or ﬁot is a job for the regents. The question as to
vhether ézpicture is indecent must bte passed on by them, but
if you ieave out of that vhether it is indecent or obscene
or anything else arnd you forget a question whether there ic
any propagunda in the plcture or things of that sort o isgues

of teachiny of semething or other, teaching some particular

principle,; that is not & matter for The pegents toO pass upoh.
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Justice Frankfurter: Do you think whgther a thing
conveys 2 religious theme or feeling or whether it does not
convey a ieligious feeling is not a matter before them?

Mpr. Brind: I think thét is correct. We do not have that
Jurisdiction and that problem 1s not here, as we understand it.
| Justice Frankfurter: The question of what this picture
'ﬁeané, whether 1t is calculated to offend something_that~is‘
prof&undly dear to & particuiar faith is certainly 1nvolved,
is 1t not; whether 1t means to decry a particular doctrine,

such as the Divinity of Christ or not, it, certainly, is

prohibited?
| Mr. Brind: If it profanes 2 particulér'doctrine that tae
regents, as we understand it, are required to paés upon.
Justice Frankfurter: How do you find that out, vhether
53- it profanes it or mot? What authoritative sources do you go.to
. in order to make that determination?
~ Mr. Brind: The consensus of opinion that is 1nvolved in
‘that particular field. | |
Jugtice Frankfurter: How do you get that consensus of
opinion?
R Mr. Brinds The regents must make that determination.

. Justice Frankfurter: Out of thelr heads?
Mr. Brind: No, not necessarlily out of their heads.
Justice Frankfurter: I want to lknow vhat the scurces ave

vhich lead them to eay, "Yes, this offends Jeﬁa, Catholics,.
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Mohammedans, Protesfants, Hindus,"

Me . Brindé Ifyyou talke this picture'as an 1llustration,
here is & plcture that the regents, and followed through by th
courts in the State, felt offends the concept, not of the
Catholle Church, because I think that is a mistake, when owr
counselﬂaays ﬁe uére dealing vlth the éatholic Church == there
is nothing in the record to indicate ﬁhét.

Justice Frankfurter: The regents didn’t profess to say,
"Here 1s a Cétholic doctrine incontestably récognized as a
Cathoiic doctrine by apprbpriéte authoritative sources, and
ve find that this offends this Catholic doctrine?"  The
regents didn?t do that? “

Mr. Bri;dz That is correct, your Honor. The regents
found that the concept that is held by the Christian Caurch
of the Divinity of Christ was involved in this picture and
wvas offended profanely.

| Jﬁétice Frankfurter: VWhat I want to know is how did they
reach that conclusion other than éxercising the judgment that
those hen And ﬁamén, too, hadf

Mr. Brind: There was only one woman. |

Jﬁstice‘Frénkfurfefz How did they reach that conélusicn,
if not from their experience, learning and good sense that
they have? |

M, Brind: There'are 13 regents, two Catholics.

Justice Frankfurter: This body of 13, presumably
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representing all segments of society in New York -« a good
cross section -- ugsed thelr judgment, thelr crliteria which ﬁ@ex
had in thelr minds, thelr experiences; is that vhat they uséa?
Is that correct? | |

Mp. Brind: That is correct.

Justice Frankfurter: Ave the words "profans” and
"sacrilegious” synonymous?

Mr. Brinds I'think 80,

Justice Black: "Sacrilegious" is the word in the statute
on wvhich this case turns? .

Mr. Brind: Sacrilegioua is the term in the statute.

Justice Blaek: There is no other?

Mr. Brind: No other term.

Justice Black: On which rellance is placed?

Mp, Brind: On the term “sacrilegious.”

.In addition to that, I want to make 1t also cleayr ==

Justice Frankfurter: The regents did not profess to go ¢.
some authoritative pronouncement, from any dranch of the
Christian faith, did they?.

Mr., Brind: That is correct, your Honor.

Justice Frankfurter: Isn’t it true that they went on
their Judgment of what is sacrilegious?

Mr. Brind: Thelr judgnent.

Justice Frankfurter: Plus the dictionary.

Mr. Beind: That 12 right.
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In addition to that the statute contains reference to

permits, Any picture which 1s educational, which is religious,

|.  vhich is charitable, which is scientific, gets a peymit from

the regents without inspection and without fee. The only
plctures that the regents deal with under this statute are
those plctures which ave presented in a theater where a fee

is eharged for admission.. That indicates the narrowness of the
statute that we have in New York State.

In addition to that, all news reels are completely
excepted.

The Chief Justice: All vhat?

Mr. Brind: WNews reels. No news reels need to come to
the regents for any permit or for any license.

Jugtice Reed: 1Is that by statute?

Mr. Brind: That is by statute. So the only pictures
under the statute -- the narrow statute which we have, and I
am saying this in particular because Mr. Brown will point out,
vhen he comes to 1t, that the Ohlo statute covered all the
ther things, but in New York news reels are out, educational
films are out, charitable films are out, religious_filma are
out. The only films included are those‘which are presented in
a motion plcture house for which an admission fee is charged.
‘Those are the only pictures we are dealing with under the MNew

York statute.

The Chief Juatice: What do you call‘a religious picture?




37

Mr, Brinds If & church or any group wished to show a
plcture that they termed religious, all they have to do, in
order to ggt a permlt, is to present to the regents a stateme t
in affidavit form setting out the content of the picture.

" On the basis of that, we 1ssue the permit. Then they may use
that pictufe,'if they~céll 1% religious, in presenting it to

thelr church people or wherever they want to present it.

However, if they present it or wish to present it in a mdtion
picture house at which admission fees are to be oharged, then
}g' irrespective of the question of the contents of the picture,
L 1t needs to have 2 license. | |
Justice Frankfurter: Do I understand, then, if a
Protestant faith or Dr. John Holmes? Community Church or‘Menﬂu

House, or whatever they are called, settlements, which variou:

:ig churches have in New York, if they treated this as a religion

promoting motive, they wanted to show it in their community
. houses, as & part of their church property, yourwould, as &
matter of automatic action, think you could be mandamused
to license them?
b Me. Brind: You are absolutely correct.
Justice Burtons Could they then charge admission?
Mp. Brind: Noi charge admiasion'o If they show . it at
plaée for entertainment and they charge admission, they fall

under the statute.

Justice Burton: They could not charge admission even on
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thelir home premises?
My, Eﬁind: As long aavthgy are doing it for that purpose,
‘;' 1t comes within the purview of the statute. |

Justice Reed: They couldn’t charge admission?

Mr. Brind: No. Then 1t ismset up as a business.

Justice Reed: Then it is not a question of use, it is &
gquestion of business? |

| Mr, Brind; It ié a question of businaés. I think that is
a better term for 1it.

Justice Frankfurter: If the Ford Foundation deemed this
an educational picture, or whatever it was, and subsidized
plcture houses for people to go to and see 1t without admission,
would you have to give them the ususl license?

Mr. Brind: That would be correct.

Justice Reed: The same thing would be true if a club
| showed 1t?

Mr. Brind: Yes. Your Honor, i1f a club showed 1t, that
would be correct. |

Justice Reed: Without charging admission?

Mr. Brind: Yes, your Honor.

Justice Reed: Would that be true if it had something to

do with morals?

i Mr. Brind: I think the statute has the content that if we

{ knew & pletwre were immoral or indecent, then ==
P :

Justiee Read: Bub not i1f you new 1t was sacrileglous?
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You have more poveyr over immpral pictures?

Mr, Brinds I think not. I am not making myself plain on
that. If a c¢lub wants to shov 8 picture and wants to show it
to their own members and théy claim it is an educational or
ehar;table or scientific picture or even 28 religious picture,
they have the right to do 1t under the statute.

Justice Reed: Suppose 1t is a sacrilegious picture?

Mr, Brind: If 1t were a sacrilegious plcture, I think th =z
the regents ﬁould have to malke up their minds whether they haw
the right to grant the permit.

Justice Reeds There is a difference betwveen the words
in the statute, as I understand i¢?

Mr. Brind: No., The obscenity =-- i¢ wouldn“é make any

difference as far as I understand vhether it is obscene or

indecent or inhuman or whatnot.

Justice Reed: Or sacrilegious?

Mr. Brinds Or sacrilegious, on this permit. If the
evidence came to the regents that they were showing a picture
vhich viclated the terms of the statute, we would have the job

I think, of revoking the permit. We issue the permit without

examination of the picture. We issue it without fee, But 4f

the evidence came that they were using that kind of a picture

for improper usage, we would have to give consideration to the

problem.

Justice Reed: Thepe weuld be no difference between
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sacrilegious pictures and indecent pictures so far as the
pover goes? | |

Mr. Brind: .That is absolutely true so far as I underst :
ic.

Juntice Black: Do I understand you have the power %o
tell a.church in New York that they can not do it?

Mr. Brind: Oh no, your Honor.

Juetice Black: I understood yoﬁ to say that if the chur X
was ahowing'the picture and you heard or came to the conclusi
that 1t was immoxral, indecent, or inhuman or any of these oth ¥
terms, that you could order it stopped and cancel thé license

HMr. Brind: Cancel the permit. They wouléd not have a
license. They would have a permit.

Justice Black: Does thé church have a permit in New Yor™

for that purpose?
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Mr. Brind: They don't have to do it, but they have the

right to do it if they want to.
Justice Biack: If they don't do it and the Boaxd of

Regents duacides that it is sacrilegious or these other termg e

Mr. Brind: If they do not have a permlt, we would have

no problem, Your Honor.

Justice Black: If you found out they were showing the
picture without a permit and reached the conclusion that it
~ was aacrilegibus; what wpuld you do?

Mxr. hrind: If fhey did not have a permit, did you say,
Your Honpx'?
| Justice Black: Yes. ‘

Mr. Brind: Then I think we would werely call it to the
attention of the policing suthorities.

Justice Black: For what purpose?

£ Mr, Brind: For whatever disposition they wish to make of

Justice Black: What disposition would they be inclined
to make of 1£ if 1¢ was a church showing the pilcture?

Mr, Brind: If the distriet attormey came to the conclusic :
as I understand it, that Chey were showing an indecent picture,

he would then have to wake up his wind as to whether he wished

Justice Black: Could he prosecute them for showing it to

their membt:ers of their church without a license if it is

sacrilegicus?

Mz, Erind: I do not kreow, Your Fenor, I do not know what




42

the answer to that 1s. If would not affect our Jjurisdiction al

all as %o whether the district attorney in the State of New Yo
would have the power under the pénal law to hail into court

the officials of the church because they were showing a

Ll

aacrilégicus‘pioture for which we had not issued a permit. Th:
would not come within the purview of our Jurisdiction.

Justice Black: Is there any exemptionsg for them, for

getting a permit from yoﬁ for a church? Is that their duty?

Mr. Brind: If it is to be used as an educational picture

Justice Black: They are going to show it to their member .
Do they have to get a permit?

Mr., Brind: I think the statute would anticipate that.
I think that is so.

Justice Black: You think the statute applies to every
church requiring them to get a permit for a motion picture?

Mr. Brind: I think that is true.

Justice Black: And if they get 1t and you cowme to the co -
clusion that it is sacrilegious or indecent, the church shows
it to their mewbers without chargipg admission, you can cancel
the permit?

Mr. Brind: I think we should,

Just to make this plain, from my own thinking, wes have
never had this problem, so it is a new problem so far as I am

concerned. But we would have to determine when we are dealing

with the question of sacrilegilous as to whether the presentatiur
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of a particular picture in a particular church is sacrilegious
undexr the same basis as it would be if it were being presented
for amugsement or hire in a place of business., There may be 2
difference there.

Jugtice Jackgon: Suppose a church group, wWhich does not
accept the doctrine of the divine birth, takes this particular
f1lw and says, "We will now show a film which shows the
doctrine of divine birth as those who believe in it say," woulc
you say you consider sacrilegious? Do you say that that church
grdﬁp could not use this f1lm under New York law?

Mr, Brind: I think they could because it doesn't become
sacfilegioua under this law, ”

Justice Jackson: I thought you said they could not. I

think 1t is important that we know what the law is.

My, Brind: You have go get bvack, Your Honor, to the
definition of the term whether you are lampooning or profaning
for public display.

Justice Jackéon:I I take it, -if you showed 1t to a group
that didn’t believe and said, "Now we are showing you how absur }

the belief 1is by a plcture,” and they used it for that purpose
and with that announced inteantion, would that be prevented by
New York 1aw?

Mr. Brind - think the answer to that is no.

Justice Jackson: Do you reconcile that with the ansuer

you gave to Justice Black?
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| Mr, Brind: If it were a wotion picture house in which a

F fee was belng charged and it was being used to lampoon that

particular ireligion, then it comes within the term of our

fgl

ff statute, as I sce it. If it were being used in a church for

:i.not the sgame kind. of approach,bh@m»l do not think we would have
f?‘iurisdiotion.

| Justice Jackson: The wmotlion picture 18 not being used with
1 any particular religlous motive, the church group I am

{; using as an illustration -- I don't lmow of any such, but there
‘;; may be -- would be using it direcély for the purposes of

;§ impeaching the doctrine or 1ampoon1ng'1t,'to use your phrase,

| and you say it cénnot be barred from this group and would be

. permitted to use it for frank propaganda purposes, but it

couldn't be exhibited for commercial purposes.

Mr. Brind: If it is used by the church for propaganda
purposea of their own and not 1h*a public theater for pay.
L my ansmér 15 that we do not have Jjurisdiction to bar it.
Justice Frankfurter: . I would like to ask you this questibni
é? From the discussion we have had and the analysis you have given,

53 you derive Jjurisdiction from Sections 2 and 3 of the AC%; 1s

Mr, Brind: Parts 2 and 3 of one of those sections; that
- 18 right.
Justice Frankfurter: As I read 2, it is reflected in what

{you have said. &s I wead 3, 1t merely gives discretion to the
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Director of the Division, Director of the Motion Pleture
Dlvisidn, without examination to issue a permit to any wotion
picture £1lm. I should think that naturally, on this very

plcture, in view of the rumpus and the controversy that has

_been raised, even though it could be shown in a place not for

amuaemént, say by Dr. Holmes'! Community Church in New York,
the Director of the Motion‘P;cture Diviéion would not be com-~
prelled automatically by Section 2 without examination to issue
the permit. I think he oo?ld-say, "In view of the determina-
tioh'of wy superiors, the ﬁoard of Regents, that this is
sacrilegious, I will not give the ﬁermit."

I think I am exceeding my right to lnterpret New York law

wbut_I wonder what you think about it.

Mr, Brind: I think I would agree, Your Honor. I think I
would prébably give that consideration, but I think it would
depend a greattdeal on the exercising of the discretion. If
he misused that discretion, then it could be reviewed in the
courts.

The Chief Justice: I understood you to say that the film
®wight be shown-in a church or to such groups without a permit.

Mr. Brind: Right.

The Chief Justice: At one time you said, if you learned
thaﬁ it was sacrilegious in your opinion, you would call it &o

the attenf:lon of the prosecuting 6fficers; is that right?

Mr. Brind: T s2id that in case we had not 1s3aued the
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permit --

The Chief Justice: I said that you had not issued the
permit and you had learned about it and you then convey that
information %o thé prosecuting officer,

| Mr, Brind: Yes, Your Honor. |

The Chief Justice: wpere 13 the statute that makes it arn

offense for a church tg show without permit a sacrilegious fils

Mr. Brind: I was thinking particularly of the terms
obgcenity ahd indecency.

The Chief Justice: I am thinking of the words tThat are
involved in this case. Is there a statute in New Yoxrk making
1t a Vviolation of law for that church to show that picture the:
you think is aacéilegioué?

Mr. Brindz I dén‘t believe there is anything. I don't
profess to be too famiiiar with the penal law., I don't think
there is'énything in the penal law that prohibits thehshowing

of a sacrilegious picture in a church for that purpose.

The Chief Justice: Showing i% for a fee is what givea yi

gg the power?
Mr - M. Brind: To act.
The Chief Justice: Under the statute?
Mr. Brind: Under the statute.
Jugtice Jackson: . Then 1% cémee down to this. Is this a

correct statement of your view of New York law? That the New

York law prohibilts sacrilegicus for pay, but permits
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sacrilegious for its own sake. (Laughter) Rsally, that
isn't laughable. That 1s really what it comes to, isa't 1¢?
- Mr., Brind: We gét into other'problems in trying ;o angu
that categorically. I didntt want o get into the other paxt.
of the arguwment becausge Mr.-Brdwn 13 going to do that. This
Court has already held that it is perfectly proper tc havée
a record which is attempting to say that a particular thing
should not be adhered to by a particular church. The guestio:

of what they can or cannot do comes under that, The only

thing we are dealing with here is the question whebther the
Regents have the“pdwer unde% this statute ﬁo censor pictures.
The word "censér," 1ncid§ntglly, doean't appear in the statubc
but we use it here. The questidn is wﬂether the Regents have
Zg‘ ‘the power to censor pictures whisch aremﬁacrilegious to be

utilized in motion plcture houses for admission.

‘é, Justice Jackson: It depends entirely on whether a fee

18 charged for the exhibition?

Mr. Brind: And the exhibition for a‘fee at a place of
amugement. I use the term "place of amusement,™ because that
is what the statute says.

I have used wmore time than I planned, and I have Bore
things, but I think I shbulﬁ give Mr. Brown the opportunity t«
go on with his argument.

The Chief Justice: Mr. Brown.
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ORAL ARGUMENT ON BEHALF OF THE APPELLEES,
LEWIS A. WILSON, et al.
By Mr. Broun
Mr, B§oWn= May 1t pleagse the Court, on the subJject which
has Jjust been discussed, I think that I should point out in
connection with the issuance of permits that the applicant for
a £film fcr‘educational or religious purposes is required to
file an appllcation which shall contain a description of the
film., If a:religious group should apply for a permit to show
"The Miracle," the Regents very naturally would deny that perm &
The Chief Justice: If they didn't file the application,
according to counnel, they shnuld sho& 15 impunity.
Mr. Brown: I think counsel may be in error about that.
The Chiéf Justice: Tell us wheﬁe he is in errox, because
to me that is a very 1mportaht point,

M, 3rown: It is. Our penal statute makes it a misdemea::

L]

to exhibic a motion picture which is required to be licensed.
The chief Justice: He says it 1s’not required to be
licensed. :
Mr. 3rown: It is required to have a permit.
The Chief Justice: He says you don't have to have a perm. & .
Mr. Brown: I think the statute ia otherwise, with all du
deference to Dr, Brind. | |
As I read the statubte --

The Chief Justice: Whexre is the statuse?

] Justice Frankfurxter: Uhat pou are saying is that Section
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122 1s the general statute requiring licenses and that Section
123 is the qualification as to exhibitioms for which permits
are required.
Mr. Brown: That is right.
0f course, Your Honor, we rely here --

Justice Douglas: This case cowes under 122, not 123,

Mr. Brown: 122. I want to make sure about that,
Justice Reed: That 48 a licensing provision.'
Mr. Brown: 122, yes.
?% Of course, we here rely upon this Court's decision in the
:: Mutual Film cases. Contrary to the aseertio;s of cdunsel, we
maintain that not only have those cases not been overruled, but
they have been follo@ed in numerous cases, in the State courts,
in the Federal courﬁs and by more recent decisions of this Coux:.
I refer particularly to this Court's decision in the Eureka
Productions dase and the RD-DR qu;oration v. Smith case.

In the former, which was decided in 1938, this Court
affirmed & Judgment of a three-judée District Court which had

i sustained the constitutionality of the very statute now before

the Court. That is our New York statute. And the Court, in

that case, based 1tg decision upon the decision in the Mutual

Film ecases.

In 1950, this Court denied certiorari in the RD-DR Cbrpora-

f% tion case in which was presented the constitutionality of an
i ’

f? ordinance of the city of Atlanta which was much broader in scope
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and far more indefinite in its language than the New York
atatute now before the Court.

In that case the Court of Appeals, Circuilt Court of Appeal:,
referring to the Mutual Film cases, said this -- and this is a
1 shoxrt quotation on page 17 of our brief:

"The decisioﬁ" -- the Mutual Film decisiﬁn.e~
has heen on the books for jears, not on;y unchanged

but unoriticized:... Since its writing, it has been

onoted from and followed without varying 1n decisions

without number."” |

In th2 recent Kovacs case. Mr. Justice Frankfurter said:
"Movies have created problems not presented by

the cireculation of books, pawphlets, or newspapers, and

so the wovies have been constitutionally regnlated."

We sudbmit that there i3 no basis at all for the conten-

tion that the Mutual Film cases have been overruled or that the

prineiples which they enunclate have been departed from in the

subsequent declsions of this Court.

The Chief Justice: You recognize that the Court has made

certain statements in subsequent cases that zun counter to the
Mutual Film cases?

Mr. Brown: Your Honor, there are such statemsnts.

The Chlef Justice: The Mubtual Film cases were decided in
1915. In the Paramount case, 334 U,S., the Court s aid:

"We have no doubt that moving piletures, like
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newspapers and radio, are included in the press whose
freedom is guaranteed by the First Amendment .”

Mr. Brown: I think that was by Mr, Juatice Douglas,
his opinion,

The Chief Justice: Yes,

Mr. Brown§ In that opinion he very candidly said that
this statement was purely dictum.

The Chief Justice: There is no doubt about that, but I
say thatAis an expression.

Mr., Broun: I would hardly say that that expression state.
to be dictum was any indication that the Mutual cases had been
overruled. | |

The Gpief Justice: You think it wouldn't be any
indication? I don;t know how much of an 1nd;cation, but I

would think 1t would at least show -- it is not binding, it

was not overruled -- but it certainly shows what it shows,.
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Mr, Broyns It cartainly shows what 1% shows, s3 doaa Mr.

¢ Justice PrankTwrtaerts atatement ian the ¥ovass dase, Bus

} gertainly neither shows as much as the affirmance by this Court

{e
. of the decislon of %he a%atutory thresz- judge court whish had

aonsgtitutional.

hold this vawny stabuta

Tiat 43 why I say that I £ind no indication, reading all of

the opinions of thia Court, that the Mutual cases havs been over-

rulsd,
But 17 the question wars one of firat impression -~
Juutlcs Frankfurtee: You rsad ths Mutual Fllm cases as

saying tha% mwoviea ars outalds of all constitutional protection?

Mr., Browm: No, Llndead,

Justics Peankfurer: Justice ¥eXemna weuld nct have usad

30 wany pagass for his oginlon, for 1% wsuld have been easy to
© 2 y

dispose of it by throwlng it oul, Tusy wonld not have had ¢

dizeusg what the scope of thatb amendment was with refarence to

that, The MYutusl Film cases didn't say that it could do what

it pleases about i%.

We meke no such contention, lr. Justice, OF

Mo, Beoms

course, we don't.
Aa I was saylng, if tha guastlon wane one of Pivst im-

sreasicns, I ar swro £hat the Court in principle and under its

declisions ¢f cognate guestions #ould hold the statutes to be

unconstitutional. As the Court stated in the Mutual Film cases,

while a motion pleture may be a medluw of thought, 1t 1s nct the
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same thing as speech and writing, %o which the First Amendment
guarantces apply, and therefore are not simllarly protested. Bu:

the Court “here went on to say that motion plotures are capable

of evil, huving the power which 1s greater because_of their

attractiveness, the manner of thelr exhibitlion, before mixzed
~audiences of men and women, boys and girls and children, gitting
{f‘ together in the theater.

As Dr. Brind has pointed out, the Ohio statute is much mor s
open to at%ack on constitutional grounds than the New York statu i
I shall not read it novw, but there vere no exceptions as in the
New York statute that film knoﬁn as newsreels, with vhich the
Court is familiar, were exempt from it. Those are things which
really involve the expression of ideas and views, and thua thosc
are wholly exempt from our statute, which waa not the case in
the Ohio case,

This Court hes said: "The lewd, the obacene, the profene

. by their very utterance inflicts punishment.” Mr. Justice Jack: o
saié in on2 of the cases -~ I forget the case -- "The moving
ploture generally, the radio, the newspaper, %he handbill, the
sound truck, and the street-corner orator have different nature. ;
values, abuses, and dangers. Each, in my view, 1ls a law unto
itself . |
{ We submit that there 1s a reasonable basis for leglslaticn
under the states? police power to prevent the exhibition of sucl.

+  pletures as these, vo use the langusge of Mr. Justice Reed in

;”ri
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the Breard case, which "attack the soclal welfare of the com-
munity."

The Court knows from personal experience that the viderant,
vivid, graphic porirayal in a motion picture has an‘immact thr o
the'lécturing plattorm or the cold type of the written page or
tﬁé.still pigture in a magazine does not, Add to that the set s
in which the movie 1s viewed, the darkened theater, the relazel
receptive audience? fhe comp}ete concentration on the presente -
tion, the company of a sizable or even vast audience, all
simultaneously-focuains on thg gecreen, and also the vast numbe .
vhich the motion pictures reach, tﬁe vider and less selective
audience made up of'men and vomen together with teen-age boys =
girls, children,.and I think ve have the difference in values i:.
‘potential evil which this Court has sald is the reasonable baci
for legislative control end vhichireqnires differences in the
application of conatitutlonal guaranteea.

I think the state's judgment in this respect, depending ¢
it goes upon 1£a knowledge of the local social and economic
factors, bears a welghty title of rgspect. We must alse give
pause, I think, to the fact, to the realizatiop, that invalide¢ -

| tion of the statute here would deny the pouér to Congress to
adopt siwmllar legislation.

Somathing wes saild by Mr. London regsrdilag televisiog bel i
vholly umrestricted.. I think that is not correct. Under the

Federal Communications Ac¢t a gstation licerse may be revoked if
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the station does not retain the right to reject for umsultabili s

Under that power 1t seoms Yo ne obvious that the obscene,
proféne, ﬂacrilegious may bg barred from the television eircult ;.
I think that is the effeét of this Court'te decision in the
National Qroadcaatigg case, | |

Justice Burton: That can be exercised before the showing
of the pidtuéevon television or after?

Mr. Brown: As I understand it; Your Honor, although I am
hot an ex@erﬁ on this, any exhibitor over radio or television i:
required %o submit the script to the broadcasting company and % u
broadqasting eompany}is qnder_an 6bligation to seé %o it that
objectionable, obscene, éacrilegioua film 1g not permitted to
broadcast. If they permit that, the Federal éommunications Cor. -
mission may revoke their license.

Counsel has also referred 0 the fact that pictures may be
inmported into this country. That does not mean that all of the
pic?ureaAreceived.here are pictures whiéh are sultable for pre-
sentation to mixed audiences or %o any audience. As a matter
of fact, the picture involved in the Eureka case to vhich I nay 3
referred, which was the picture "Ecstaayﬁ, vas passed by Custor -,
It was banned in New York and its banning was sustained &s con-
stitutional, by the three-judge court, and the three-judge cauyiiz
declsion was affirmed by this Court.

Counsel has given the impression that the motion picture

industry in'this country is very much opposed to censorship. I
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doubt very much that that 1s so, Certainly there is nothing
before this Court to esteblish that fsct. I am informed the in.
dustry,waé requested to participate in this case and refused o
do so. |

As %0 the brief of the amicl curiae here, there appears
thereon the name of the Internatlonal Motion Picture organiza-
tion. That organization is newly formed, I belieﬁe it wes
formed in 1950, 1Its members are exhibitors ofAmotion pictures :
this couniry which are received from abroad. The directors of
that corporation are Mr. Joseph Burstyn, who 1s the appellant
here, Mrs. Gérard, vho iz the manager of the Paris Theatre in
New York vhere the picture "The Miracle" was shown, and the otl 3
directors apbeared to be all people who are interested in the ¢ o
hibition of foreign fllms, £ilms that are produced abroad.

Justice Jacksons As a matter of fact, that is the only
question, since the foreign films ére the only ones of practicel
importance in this situation, isn't that so?

Mr. Brown: That 1s whaf I was sbout to observe at this
point.
| Justlce Jackson: I didn't meam %o antioipéte you.

Mr, Brown: Very little difficulty is found with domestic: i,
prcduced Pilm.

Justice Jackson: The domestic industry submlts its films,

aé I understand, tc censorship in advance, does it not?

Mr. Brown: I would say 1% has not objected to &nd is
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not.opposeﬁ to our censorship lawv, _

Justice Frenkfurter: Justice Jackson meaQs éﬁﬁething aiffe »
ent, | |

ﬁustice.JeckaOn: They submit, as I understand 1ﬁ, the pro-
ducing companies ;n this country, their films‘tO'a censorship,
or call 1t an examination, byvthe church before they are put oul.
Tentt ‘there en agreement to do that?

‘. .Mg. Brown: To the qhurch?

Jgstiﬁe Jacksons- Yeéo

"Mr. Brouns They bave their own so-called censorship com-
vmittee. | |

| Justice Jacksont Well, yes, that is what I mean,

Hﬁ. Browns I don't know how much control it has, but it d:=
bave that committee. . . |
| Justice Jacksoﬁa S0 the only application of this would be
with respest to imported £ilm?

¥r. Brown: Largely that. However, there are independent
producers in this country who do not submit their films to this
cenéorship board of the industry. I would like bri?fly to refe
to this industry code, so~called, the production code of The in.
dustry. Ve ﬁavé quoted from the code in our brief,  That
recognizes vhat we are arguing here. I think it doés é;'in-all
of its aspects,

I would like to read briefly from page 25 of the brief.

This 1s the industiryts own code.
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5% "Theatrical motion pictures, that i1s, pictures intemded £ n
?? the theater as distinect from pictures intended for churches,

:% schools, lecture halls, educational movement§§ social referm

' movements, et cetersa, are.primarily t0 be reogsricd as enter-

é tainment.”

{; The code then points out the distinguishing features of a

| motion ploture as compared with books, newspapers and stage
shows.,

The code states: "The latitude given to film ma%terial
cannot, in coﬁseqneﬁce, be as wide as the iétitude given to bo: k&
maﬁerial or to newspapers or to plays on the legltimate afége.

Comparing motion pictufes to books and'newspapers, the
Court sald -- this 1s on psge 26 -~ "By reason of the mobility
of a £ily and the ease of pilcture diatributibn, and because of
the posslbility of duplicating positives in large quentitiles,
this art reaches places unpcuetrated by other forms of art ...

"The latitude gilven tofilnxpaterial cannot, in conaseguence
be as wide as the latitude giveh to book materilal., In addli¢i

"A'book describes; a flim vividly presents. One presents =
a cold page; the other by apparently living people.

"a bodk reaches the mind through words merely; a fiim A, .o
the eyes and ears through the reproduction of actual events.

"The reaction of a reader to a book depends largely on the
keeness «f the reader's imaginastion; the reaction to a £ilm

depends cn the vividness of presentation. Hence, many things




vhich might be described or suggested in a book could not

possibly be presented in a £film,"

Comparing films %o nevapaperé, the code says:

"Newspaper present by deseription, films by actual pre-
sénﬁationo, |

“Newaggpeng:are afteﬁ the fact and present things as havin:
taken plecegl the film giﬁea theAevents in the process of en
actment ané‘wlth apparent reality of life."

We conslder this to be of primapry importance.

In the recent Breard case the commercial feature of door-
to-door canvassing was held to remove the solieitation from
Pirst Amendment protection. That motion pictures are not the
equivalent of speech or press, of tongue or pen, is settléd bo=
yond question, I think, withip the principles of this Courtis

"decision in the Eovacs case involving sound trucke and in the
Hughes case involving picketing.

I think I can be very brief on the subject of sacrilegious.
Nelther the AppellJWe Divialon nor our Court of Appeals had any
trouwble with the msuning .of the word. The Court of Appeals con
cluded the word "sacrlleglous” to mean: "The act of violating
or profaning anything sscréda" That is 1ts meaning in ordinary

~ speeého It is as dgfiﬁite and precise as any word or words the .
the legislature couid have used in expressing its intent. It 1.
a word in comﬁon.uae;and certalnly is as clear in meaning as th.:

vords "obscéne, lewd," or "indecent," which this Oourt has held

o
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not %o be vague or at least nof so vague as %o deny due proces:
even in a criminal statute.

It 15 as definite as loud and raucous, which this Court
sald in tae Kovacs case, conveyed to any 1nterestedAp®rson -3
sufficiently accurate concept of what is forbldden. It is
certainly more definite fhan the expressions "so far as practicz
and "where feasible," uhich this Court at this term-in the Boyce
Motor Lines case held not'open %o attack on the ground éf N
vagueness. ‘ |

The appellant’s contention that i% could not have anticlp %
the statute would be applied %0 a mockery of religion because o
meanlng of the word "sacrilegious" is to steal aﬂc?ed things, =
not one wnich I think commenda itself to reason,.

| In this atatement Ienm paraphreaing the Ccurtﬂs 1anguag
in the very recent United States v. Hood case.

A werd-in ansver %0 the appellant'a argument that the
atetute violates the congt;tutionai guaranties of the separati &
of chureh and.state and the free exercise of religion.~

We submit that the conatituﬁional'gﬁarénfee of frecdom of
religionfdoes not embrace the right to lampoon and vilify all
religion or any religlen, Gratuitous insults %o recognized
religions, relig;oua beliefsg, yy means of commercial plctures

‘is not ouly offensive to decenuy ord morals, but constitutes 1.

itself an infringement of the Treciom of others to worship and

believe us they choose.
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The proscription of such motion pictures does not entall

participation in religious affairs and is, we submlt, well with'n
the state'’s p&iice pover to promote ﬁhe public welfere, morals,

% public pesce and order.

: The ingirmity in the appeilant's argument is that it ascum ¢
that o iicense could be denied under our statute for the ex-
nibition of motion pictures which portray subjects vhich are
contrary to the beliefs of certain religlous sects. Of course,
that 18 not so. As I'saild, pﬁrely religious films are exempt
from licenses, and a 1icense may not be given'fﬁr the commercia.

entertainment of motion plcture because it propagandizes the

ereed of‘a religlous sect,
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Propagation of religious views or anti-religious vicus

¢ by means of the motion picture is not, as our Court of'Appeals
I said in this case, permitted by the statuée. Many pictures

. have been liceﬁsed without question which exemplify the
beliefs of one sect or another. Examples of this are: “Conec
to the Stable” --

Jugtiee Reed: Who determines that?

Mr., Browns 'The State Board of Regents.

Justice Reeds And then it is a matter of constitutional
law in which this Court has authority to look at the matter %o
see whether 1t ig sacrilegious?

Mr., Brown: We think we understand, Mr. Justice, that this
Court will accept the decision of the State's highest court on
that question of fact as to whether it is 0;418 not sscrilegiou .
However --

Justice Reed: Even though assuming the exhibiting of a
saerilegieus-picture may be'constitutioﬁally prohibited, it 6oé,i
prohibit the shouwing of a film that is not sacrilegious.

Mr. Brown: No, I quite agree, Your Honor. |

Justice Reed: The only charge is sacrilegious.

Mr. Brouwn: Waiviné the obscenity.

Justice Reéds Looking only at the element of sacrilegious.

Mr. Brown: Confining it to sécrilegious, the Board of
Regents cuuld proscribe one.

Justice Reed: If it proscribes one that this Court thinks

A&.|.
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is not sacrilegious, what then?

Mr; Brown: I had assumed, Mr. Justice, in accordance with
its usual'practice, in oognéte matiers, it would accept that
finding by the State?s highest court. However, this Court has
viewed the picture a;d we certainly have no objection to this
case being decidedAupon the COurﬁﬂs own independent Jjudgment.

Justice Reed: WWe have no co;stitutieﬁal ground to do that.

Mr. Brown: I think I said personally I have no obJection
to the Court doing that. |

I was citing some examples of picturea which have been
licensed without any éuestion whatever. The names are familiar
to the Court, I think.

"Come to the Stable” 1s ome.

"Song of Bernadette."

“Going.My Way." |

These are pictures portraying nuns and priests.

"Quo Vadis.”

The Chief Justice: Your time has expired.

REBUTTAL ARGUMENT ON BEHALF OF THE APPELIANT, JOSEPH
BURSTYN, INC.,
By Mr. London.

Mr. London: I would like to answer one statement made by
counsel to the effect that the motion picture industry is not
opposed to licensing stétutes. Yoﬁr Honors have Jusb had

submitted to you a case brought by the motibn picture industry,

ok
yi
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‘é W. L. Gelling versus the State of Texas, Docket No. T07.

The first question raised in this case 18 as followss
Whether the Marshall censorship ordinance is invalid on its
face as a prior restraint of freedom of speech and press in
violation of the First Ameandment.

I think there is no dueetion they are unalterably opposed
to any statute of this kind. |

Justice Jackson: That does not involve the question of
sacrilegious. 7 |

Mr. Iondon: No, Yoﬁr Honor; I am taliting about the First

Amendment question, whether or mot there may be a statute

licensing movies as a form of communicatibn. They are unaltera 1l
opposed to any such statute., I think it is clearly indicated
in this statement as to Jurisdictién;
Justice Jackson: Don?t they submit to voluntary éensorahiy?
Mr. London: fes. Th;y gay this is the democratic way of
proceeding. "lLet's look and see ourselves whether or not we
can clesn house.” .
They feel that 1s the proper way fo do it, not leave it
to 2 censcr. They feai, if they do not do it properly, then
there should be cwiminallproaecutiono I think that is their
position and I am stating it correctly.
Justice Jackson: But if they submit it to a censor of
some kind --

Mr. London: They are not submitting it to & censor. They
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are submitting it to themselves. They act as their own censois.
This is their code which they administer.

Justice Jackson: But I understood there was an agreement
in connection with the so-called Hayes Office. |

Mr. londont Yes, sir.

Juzstice Jacksont Under that agreement they would submit
everything to a committee of the church which examined 1t.

An I wrong about that?

Mr. Londont I believe you are. They submit to the moticn
picture code administration, which is their own organization,
which examines  the pictures and decides for themselves.

Justice Jackson: Some considerable time before this cas:.
came on, I was told by a man in the industry that that was thd i
uniform practice, to do that.

Mr. Londont Whether they also submit 1% or seek the
advice of the church is soéething that I don't know. But I
do know that the code administration 1is thei; own organizatioy,
which they themselves administer, and it is a kind of self-
censorship., It 1s a kind of cleaning housé for themgelves. ({
course, I think that 1s ungquestionably not the kind of censor-
ship that we have in lssue here.

I just wanted to make it clear that the industry is oppo:
to licensing statutes.

Thank you.

{Whereupon, a% 1:55 o'eclock p.m., the argument was

coneluded.)






