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PROCEEDINGS

The Chief Justice: Case No. 517, Olive B, Barrows and

others versus Leola Jackson,

The Clerk: Counsel are present.

The Chlef Justlce: Mr. McKnight.

ARGUMENT ON BEHALF OF PETITIONERS
By Mr. McKnight

Mr. McKnight: If 1t please the Court, I would llke to
regerve 15 minutes for my closing argument.

After stating the facts in this case, I would like to cover
the following topicg: The constitutional right to make and
enforce a contract; whether the State actlon sought in thls case
would be constltutlonal; the opinilon of the Court below; the
Shelley case, Shelley v. Kraemer; respondents®’ public policy
argument; and the alleged indirect effect of the Jjudgment for
respondent upon persons unknown, not parties to this action,
could not posslibly be a8 claimed.

This case is herée on certiorari, and there are three
geparate and independent clgims for damages Jjoined in conformity
with the Ca;ifornia rules of joinder. The facts are very brief
and are contained in about one and two~thirds pages in the brief,
page 6 of the brief.

In 1944, the respondent and two of the petitioners,
petitioner Barrows and petltioner O'Gara, and the ancestor in

title of the petitioner Pilkaar signed an agreement, and for




3

bonsideration each promised that no part of his then owned
property should ever at any time wilthin 99 years -- and I refer
to page 6 of the record -- be used or occupied by non-Caucasians.
, Each promised to incorporate ln all transfers of the pro-
perty and all deeds that promise which théy had signed.
In February, 1950, the respondent transferred title of her
property and failed to include the agreemént in the deed. In

September of 1950, non-Caucasians began to use and occupy the

lot which respondent had promised would not be occupied, As a
result of this, the petitioners were each severally damaged in
the amounts alleged. This 1s all admitted by demurrer.

We come here on a demurrer. The respondent demurred Zen-
erally. The first, I think 1tris, five demurrers on page 7 are
just general demurrers, Thén the silxth and the seventh demurrers
are based, I think, on constitutional grounds.

Now, the trial court sustained the demurrers without leave

to amend. The court below held that the complaint states a

cause of action for a breach of contract on common law principles,

and 1 refer to the record on page 32 and page 34. On page 32,

the court says: E
"We first conslder whether a cause of action is V
stated for damages for breach of contract under common %
law principles.”
And when they had considered that, then they held:

"We hold that, apart from the constitutional issue,
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the complaint stafes a cause of action for damages."

So that clearly shows that the court below held that the
complalnt states a cause of action for_breach of contract on
common law principles. DBut the court below sustalned the de-
murrer on constitutional principles.

Now, the c;nstitutional right to make valld contracts is
well recognized. We do not need to quilbble about whether thig
is a contract or not. The court below has held that a cause of
action was stated for damages for breach of contract iln those
two sentences, wWhlch must be read tvogether. The contract is
valid.

The court in Corrigan versus Buckley, specifically held that
the contract waé valid. The Shelley versus Kraemer, held .that
the Constitution did not malke the agreement linvolved in that case
invalid on constitutlional principles. Clearly, if an agreement
1z not invalld, if it is not constitutlonally valld, then it is
valid,

Now, the right to make and enforce a vallid contract is
recognized -~ it is’taken for granted in wmost cases., Mgst cases
begin on the premise that it 1s taken for granted. It was ex-
pressly atate& as one of the €ivlil rights in the Civil Rights
cases,

Now, the idea of validity and remedy are inseparable., That
has been held many times, Two cases in particular are Home

Bﬁilding and Loan versus Blaisdell and Von Hoffman versus

|




Quincy .

Now, both of those involve the impalrment of contractas
clause.' But even l1lf the impairment of contracts clause were not
involved, those statements would still stand as defining what
the contracts are and what the rights of contracts are.

Justice Frankfurter: Mr, McKnight, is there any other
questlon in this case that can seriously be argued except the
applicability of Shelley versus Kraemer? Is there anything else
that is really worrying anybody?

Mr. McKnlght: ©No, I do not fhink that there 13, except
that we get into that through the questlon of whose rignhts are
being tried here.

Justice Frankfurter: You mean, standing?

Mr, McKnight: Standing. Now, let me get into that right
away, your Honor. - B

Jugtice Frankfurter: I dild not mean to suggest it. I Just
wonder why, when one has limited time, the attack is not made
against the one real obstacle in the case, which I think is
Shelley versus Kraemer.

Mr. McKnight: I am leading up to it, your Honor. So if
we get by the question of contract, we come to whether or not
the State action requested in this case is constitutlional, and
that 1s the question présented in the Shelley case,

Now, State action must be testified by the rights of the

litigants. T do nol know whesther I need ¢ cite authovities for

- bz
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| that, but a great number of the authorities are cited in note 5
13 on page 26 of the brief.

So the State action involved in thils 6&8@ must be tested
by this respondent, and so if respondent has no rights wvhich are
belng denied by this State action, then this State action would

(]
not be constitutlional. The only right which respondent has

claimed or claims 1s being denled here iz the right to dispose

e ee—pe— S

of her property. But she has disposed of her property, and for

conaideration._ h

Now, the opinion below -« I may have to get into that more

later «- “

Justice Black: VYou say that she has disposed of her pro- H
perty?

Mr, McKnight: She has disposed of her property.

Justice Black: What is the sult for?

Mr., MeKnight: The sult is for the damages which resulted
when her promise «-

Justicé Black: You mean, the sult is for damages on account’
of the fact that she did sell her property?

Mr, McKnight: No, your Honor.

Justice Black: What is it for?
Mr. McKnight: She promised that her property would not be
[ used or occupled by non-Caucaslans. Thereafter, it was occupiled
by non-Caucasians. Now, the sale of it 18 not & breach of the

contract.
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Justice Black: What 1s the breach of the contract?
Mr, McKnight: The breach of the contract is when nen-
Caucasians occupied the property. When non-~Caucaslans --

The Chief Justice: Is that not pretty fine?

Mr. McKnight: No, your Honor,

The Chief Justice: In other words, you Lad thils contract, fi
and she agreed that non-=Caucaslans would not live there in the
block and occupy her property?

Mr. McKnight: That is correct.

The Chlef Justilce: Then she so0ld the property to permit the
non=Caucasians to occupy 1t?

Mr. McKnight: Yes.

The Chief Justice: Does anything scare you off from the

fact that it was a breach of contract?

Mr. McKnight: The breach of contract must be looked at
from the standpoint of the terms of the contract. They did not
promise not to sell. So we do not attack that., But what they
did promise is what we say -- the thing they promised would not
happen is what did happen.

Juatice Black: What was the language?

Mr. MecKnight: The language was that the property at any

time would never be used by non-Cauvcasians.
‘Justice Black: And she guaranteed that?
Mr. McKnight: Right.

Justice Blaclk: And you dec not think the fact that she sold

44----------------------------ﬁ
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it to a non-Caucasian would breach the contract?

Mr. McKnight: No, your Honor. If she socld it --

Justice Black: If that is not a breach of contract, and
she sold it without breaching, how can she keep the people who
own it now from using it, the colored?

Mr. McKnight: Your Honor, she could not.

Justice Black: How could you sue her for breach of con-
tract, then, for letting them live oﬁ ite

Mr. MﬁKnight: Becaugse of the terms of the contract, your
Honor.

Justice Black: But you say that she dld not breach the
contract in selling it, that she was only breachlng 1t by not
keeping them from living there, and you say that she did not have
any right to keep them from 1living there?

Mr. McKﬁight: Your Honor, when the insurance company sSays
that they wlll pay damages if the house burns down, you d§ not
have to show that they set the fire,

Justice Black: I understand that. But that 1s not this
case, |

Mr. McKnight: No. DBut she did not say that she would not
sell to anyone, but she did say that it would never be used or
occupied by non-Caucaslans, and she would ==

Justice Black: And now it is being used. Now, can you tell
us how she could keep them from using 1t?

Mr. McKnight: She does not have to keep them from using it,




your Honor.

Justice Black: For you to get damages -~ you could not
get damages merel& because they were living in it.

Mr. McKnight: She promised that it would not be used,
She did not 1limlt it by the lengths of time that she owned it.
She did not 1limit her promise -- w

Justice Black: This is a kind of penalty. She Jjust agreed

that if somebody lived in it that was not a Caucaslan, she would !

pay you a certain amount?

Mr. McKnight: Your Honor, people make a contract, and we
do not call them penalties, She made a contract. She was the
original signer,

Justlice Black: She made a contract to do exactly what and
when?

Mr. McKnight: She made'a contract that non~Caucaslana
would never use or occupy the property, Jjust as a person who
takes a performance bond, who makes a performance bond, 1f he
makes a performance bond that a certain criminal will appear in
court on a certain day, if the criminal --

Justice Black: You pay she took on herself the burden of

saying that no non-Caucasian should ever live on this property?
. | Mr. McKnight: Yes, sir.
Justice Black: Relying on hersélf for damages?
Mr. MeKnight:s That is right, your Honor.

Juatice Black: That 1z pretty much of a perpetulty contract.
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Mr. McKnight: Your Honor, the demurrer admlts that that
was the contract. If that was not her contract, they should

have railsed it by answer.

: Justice Burton: She agreed that she should put & restrlc-

tion in the deed that she conveyed, but she did not put it in?

3 Mr, McKnight: No, she did not put that in, either,

g Justice Black: You are not suing her on that? #

: Mr. McKnight: Yes, we are, ’ 5

: Justice Black: You are?
Mr., McKnight: That i1s a distinct breach. That is the

first breach. There are two distinct breaches alleged, the

PRSP ST W 7 SRS TSR

failure to include the covenant in the tranafer, and the breach

FEEN N N .

of the conditions of her agreement, Just the same as when a

j criminal does not show up --

Jugtlice Black: Suppose you tried to enjoin her from makin
the sale; could you do 1t under the terms of Shelley versus
Kraemer?

3 Mr., McKnight: Under Shelley versus Kraemer, if we tried
f to enjoin her, that would be the rights of other peopie ine

; volved who had not signed the contract.

: , Justice Black: Could you enjoin her?

Mr, McKnight: No, your lonor, I do not think you could.

' The Chief Justice: Aslde from Shelley versus Kraemer in
California, can you secure damages upon a contract which you

seek to reform, and 1t has not been reformed?
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Mr. McKnight: In one action, you might bring an action to
reform the contract and recover the damages as reformed, your
Honor. But I do not quite see yowr conrection.

The Chief Justice: I am Jjust apeaking to yowr statement.

I thought you said that your first count was for her not ine
cluding in the contract the provision 1in respcct to the covenant.

Mr, McKnight: We are not suing in equity, your Honor, o -=-

The Chief Justice: But how can you recover damages upon a
pilece of paper for each breach of 1t, when you say that 1¢ would
be necessary to reform the instrument to have the covenant in it?

Mr., McKnight: Yﬁur Honor misunderstands. We are not sulng
on a contract which did not contain this provision.

The Chief Justice: Oh, But you gald =-

Mr. McKnight: No.

The Chief Juatice: I thought you had it in two facets,

Mr. MeKnight: We are sulng on two breaches of her one
contract.

The Chilef Jﬁstice: All right. Now, what is the first®

Mr, McKnight: Her one contract containa two things: one,
that the property would not be used by non~Caucasians; and, two,
that when she transferred the property, she would include that
agreement in her deed. But nelther one was conditional upon the
other, but both of them were breached. And we are not suing at
all upon her transfer. We are not suing at all upon her deed

in which she laft out anything., We are suing upon her contract.

“




) K1

The Chief Juastice: I thought you Just pot througl: unviag

that you were suing for failure to ineclude it ia Che dcei.

1.2 y JPRY
17340 Yn:s s
s Yo % e P T s Bt P S PN . PN Tam e, 4 am Tl o ST TP,
The Chiel Juatlewe: Toea oo AN YO wolp o ousiy Lo
- o )
he deed?
s - . 3 )
Mr, Moly N gl DRI &
oty St s o K [N, TN PR P oy . . . Wig a e
her coneyest cald VRt oono e RV
. e P P S ! e iy R P .
areg l}\)t f:uit..“.; CHonGgd B (ST ARSS I DA R P N Pl Coabe dlaaans =) Gi. ASa
i
the aUreement, iU Gl 0L it LG, W U wmULTE s SREN 2 Qe

dm

trart, and the tores of e contract, the $hig

that che would be liable fow, and

had agreed o ve liable Jor vhose things that

she sald she would ba 2lable §
not said that she would Jdo, bub vhat chae gaid

Justice Mianton: ¥You azs dully hor desausa?

1o
L
e
s
T2
4
I
Sued
:
[on
o
P
]
i

include in the caatract chat non-Cauzasl

these premised?

v

(0
)

; K R TRy ~ e K IR ior . g i KN R o ., -
Me, MeKnight: No, we &3 aou pab 1t that way, your Jonoex,

We sue her pecausd: gciretvhing happaenad which ane sald wevid mot

by

happen, Just tho same ag whel --

)
e
)

Justlcee Minvon: That was bocsuse somebody wWhio was not o

-
o
-
<,
3

£

Cauvcasian occcupled the lot?
Fr. McXnlght: Right. Whether she had anything to do with
that -~
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Mr. McKnight: She dld not need to prevent it, any more than

an insurance company =--

Justice Minton: You mean, 1f a covenant is luposaivle of
performance, she is liable on 1€?

Me. ﬁcKnignt: An insurance company cannot contiol the
fires, either. She made the contract, and a zguarantor cannod

control the performance of some third zerson,

b

Justice Minton: The insurance compeny gusvanbeass that i
there 1s a flre they will pay.

Mr., McKnight: And her contract guarantees that 1L there Lo
non-Caucasian ocecupancy, she will pay.

Justice Minton: That cannot possibly be prevented by hewr.

Mr. McKnight: VYour Honor is basing questions on a defense

which could be raised 1n an answer, %7 she says that she did

not contract to this, that would be one thing. But she does not,

She admites 1t, by demwrer,

The Chief Justice: . Melnight, your time ls ruaniag on.
I would like to hear you spealt to Shelley versus Kraemer,

Mr, MeKnight: Fine., I would just i1lke to state that the
opinion below 1s based upon the rights of non-Caucgsians, or
the rights of strangers to this action.

Now, as to Shelley versus Kraemer, the facts of Shelley
versus Kraemer were that -~ I am going to point 6ut a number of
points in the facts «~ {irst, the petliioners 1in Shelley versus

RKrasgner had no zctuald movledse of any covensnt having been
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placed on that land. They purchased into an arsa which was:
mixed., They thought\they were getting in a mixed territory.

The trial court below found that the convenant had not even
been signed ﬁy_enough people to malke it valid. The real estate
agent kind of committed a fraﬁd on the purchausers, the petition-
ers, by selling property which belonged o hiu, to tham, wnder
# aummy name, and thep finally the injunction was belan souéht
againgt theilr oécupying propevty which they nad bought wlthout
knowing that there was any restriction on it, and not conly that,
but the title was being taken away from themn without any apparent
brovisibn being made for them to recover what money they had pald
on 1t, But the operating faéts, I believe, were that the court
there was concerned with what was being taken éwéy fﬁgm the
petitioners. They were haQﬁng properﬁy taken éway‘from them,
based on a covenant or an agreement: which they had no knowledge
of , which they had ﬁdthing to do with. And the Shelley case
reacheé what I belleve to be the crucial point, on pagé 13,
where they recognized the validity of the agreement invthat case:.

"Since the declsion of this Court in the Civii

Rights cases, the principle has become firmly mebedded

in our constitutlona law that the actlon inhlbited by

tﬁe first sectlion of the Fourteenth Amendment 1is only

such action as may thoroughly be 3ald to be that of

the States. That Amendment erects no shield against

merely private conduct, however discriminatory or wrong-
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it 1s not clear?

Mr. McKnight: It is not clear.

The Chief Justice: Vhat?

Mr, Mcknight: When the cowrt steps in, then the vest,
which the Shelley case :alses here, must be cppllied., Eolowre the
State comes in, you do not have to.apply aay test.

The Chief Justice: In the Shelley case, the contructs were
not invalid.

Mr. McKnight: Right.

The Chlef Justice: Bub the enforcement of them, as I under-

stand, was State actlon, wanich caused enforcenent To fall.

Mr, McKnight: Then you have Co aphly thls test. The
responge urged that judiclal enforcement of private agreements
does not amount to State action, but in any event the particl-
pation of the States is so attenuated in character as not %o
amount to State ection within the meanlng of the Fourteenth
Amendment.

Finally, it is suggested that even 1f the States in these
cases may be deemed o have acted in consideration, in the
constltutional sense, thelr action did not deprive petitioners
of rights guaranteed by the Fourteenth Amendmsnt,

"We move to a consideration of these matters."

In other words, the test 1s thils. PFirst, 1s 1t State

action? Then, if it 1g State actlon ~- and it was State action

-- 1 1t 18 Stabe action, doos 16 depwive These petitloners of
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rights guaranteed by the Fourteenth Amendment? And bearing on

S

that teét,'thay go to consider the rights of the petitioners in

T
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that case.

e

So in this case, we must go to consider the rights of the

respondent in this case,

Now, in the Shelley versus Kraemer case, the case of

= Eme T

T fur

.Buchanén versus Warley was considered, you might say, controlllng.

It waa_abplied. In answering this test, in answering the test

of whether or not the petitioners in that case had been denied

G
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a constitutional right, they looked to the Buchanan versus
Warley case,
1 say that the Buchanan versus Warley case, which was an

ordinance, might be appllied in that case because the petitioners

in that case had no part in framing the terms upon which the
court acted. _
The chief Justice: 1Is that the Loulsville case?
, M. McKnight: Pardon?
| | The Chief Justice: Is that the Loulsville case, Buchanan
i ;A versus Warley? | |
§ , | Mr. MoKnight: Yes, zoning.
1 The chief Justice: Zoning, the Kentucky cases?

- Mr. McKnlght: Yes, A white property owner had a contract

é g to gell to a non-Caucaslian -«
y .
35‘ The Chief Justice: I do not see where that comes in partic-

ularly,
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Mr, McKnight: That case came in very strongly --
The Chlef Justice: I mean, though, here or any other place,
It i1s interesting and pertinent, But there you have the action

by the City Councll,
Mr, MoKnight: Yes.,

The Chief Justice: And that was executive actilon.

i
1
i B
4

2 Mr, McKnight: Yes.

i

4 | The Chief Justice: And in Shelley, it was judicial,

¢ . Now, really what your case bolls down to, Mr. McKnight, is
4 this, or is 1t, that even though a restrictive covenant is not
enforcible in the ‘court, Shelley versus Kraemer concurring, you
have to consider what the situation 1s in respect to an action
in damages upon a contract which was said not to be invallid?
Mr, McKnlght: VYes. May 1 rewoﬁd it to show my position?
3 Even though a racial agreement cannot be enforced agalnst a
person who was not a party to it and had nothing to do with

those terms, yet we must now consider whether such a similar

AT R G ik T P I

agreement can be enforced in damages agailnst a particular in-

L, e

dividual who herself was a party to the terms. The terms are

s P g

not the terms of the cowrt. In the Shelley case the terms were

the terms of the court.

A S N e LT ~

The only connection that connected those terms to the

petitioners in the Shelley case was the rules of the court, as

e

iptpeas

was very much emphasized in the brilefs for the petitloners in

those cases,
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tional rights, then she had a right to limit those constitu-

- to get, damages.
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But in this case, the terms are the terms of thé respondent,
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and the réspondent is not in a position to assert constitutional

rights when the ==

T e e

The Chief Justice: (interposing) The Negro asserted in

s

=

Shelley versus Kraemer?
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e

- Mr. McKnight: Yes, your Honor. That is true.

The Chief Justice: That is what you are trylng to say?

T T ]

Mr. McKnight: That is what'I am trying to say. The re-

o R e e T e e by

e

spondent sald, in her own terms, she had a right to contraot;

She did contract. If the contract limited any of ner constitu-

tional rights. Our property rights are things which we have a
constitutional right to dispose of for our benefit.
' The Chief Justice: What constitutional right could she
have limited?
Mr, McKnights Well, she could -- her rights =--
The Chlef Justice: I mean, in terms of this contract,
Mr. McKnight: All her rights and property; her rights to
be frge from damages. And the petitioner --
The Chief Justice: That was not agreed upon, was 1t?
Mr. McKnight: Well == |

The Chlef Justice: I thought that was what you were trying

Mr. McKnight: Before the contract, she had a right to be

free from damages, but after the contract, she did not have a




21

right to be free from damages. Contracts always limlt the
rights pf,the parties to those contracts, and nearly always
they but 2 limitation ~- nearly always contracting perties
agree to do something or agree not to do something which leglis-
lation cannot order them to do or could not order them not to
do. Most oontracts.reduire the parties to contracts to do
gsomething or not to do something that'a court of law, in re-.
liance on the legislatlion, could not order them ﬁo do or order
them not fo do., And so whereas in the Shelley case the court
appliéd a test to these terms, the same test that they would
apply to a statute, 1n this case we cannot apply the same test
to these terms which you apply to a classification in a statute,
The classifications in a statute have to bé tested by the pollce

. power test. But the terms of a contract do not have to be testéd

q - by the police power test., We would ralse Caln with our concept

prAsiiE s

of contracts if we began to say, "Well now, this 1s State action,

=2ty

s o

and so we have to test it by'the police power test or the reason-

able relation to a valid legislation purpose." We do not test

o pm it 44
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contracts by that.

Now, even if a term like this were placed as a classiflca-
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tion in legislatlion, as in the Buchanan case, and thereafter if-

the parties to the litigation had themselves adopted that

g Mmoo

statute and acted in response to it and reliance on 1t, they
could not thereafter challenge the statute, ad is shown in the

T.V.A. case.
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The language‘in Ashwander versus T.V.A., I have on page 38

of the brief: |
| N "The court will not pass upon the constitution-

ality of a statute at the instance of one who has

availed himself of its benefits." |

So in the BuchananAcase,~if the parties to that litigation
had both of them availed themselves of the beneflt of the
ordinance complalned of there, they could not have complained of
the constitutionality of it. And so, in this case, whatever
State action exlsts in this case, the parties dontracting with
reference to it and in reliance on it took the benefit of it.
And so, no constitutional rights are involved.

Actually, the Buchanan case can be qite@ at this point to
“show that one of the things that 1t stands for is that a person
has a right to sell hls property rights. Aqd»when a person
contracqs wlth reference to his property, whatever contract he
makes with reference to hls property, it can be interpreted as
a sale of gome of his rights in relation to that property. And
he has a right to do that. |

Now, fhe idea of testing terms in private instruments when
they are relled upon by a court, the wéy we would test State
action based on leglslation just cannot be adopted. At least,
I do not think it can be adopted. If we begin to say that court
action is State action and therefore it must be tested the way

leglslative State action is tested, and if we find the term in
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the private instrument upon which the court action is based,
which term would be bad if it became a c¢lassification in the
4statute, then that would prevent us from enforcing many wills
or ffom followling many wills,

If the testator was afrald for hls daughter and did not

s o

want her to marry in a different religion, or if he did not

want her to marry in a different race, he would put in his will

AT ey

T

that 1f she mérries outside of her rellgion or outside of their

Sy

religion, his estate wlll be set up in a trust. Now, there 1s

PR

a term which 1s based on religion, A term in a statute based on

religion would be an unreasonable classification, and it would

Y T S

be bad.

2
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Now, if a court undertakes to enforce a will with a term

v

'1n it like that, we cannot say that the court 1s violating the
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constitutional rights of the daughter when she does not get

s

o RS A L HES

ERa =S

s

something. There are many, many instances of 1it,

e

If an owner of an apartment house did not want his apart-
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ment occupled by some group -~ maybe he did not want his apart-
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ment house occupled by non-Caucaslans ~- and he lnstructed his
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manager, or his agent, that his agent should not rent any of

T e o

the apartments to noneCaucésians, and then thereafter, suppose
the agent willfully dild 1t, and maybe other tenants moved out

as a result, and there would de monetary damages reaulting to

SR RS Sl S
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the owner of the apartment housec, ia other words, he could prove

it, or maybe there was a demurrer and the manager admitted it,
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when the employer would sue the manager of the apartment house
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for the breach of his fiduclary relation, for the damages re-

Tracey

gsulting from it, the manager would say, "Well, that was our

-corm - ervmaspay—ne:

agreement. That was our written agreement of employment, But

i
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the court cannot recognize our term, the term that we put in our

paee
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employment agreement," The court cannot recognize it because

P .

that would be State action, and that would be & term which would

ity

be bad if it were in a statute, and that 1s the comparlson which

Sl
it

was made in the Shelley case, that here we have a term which was

bad, and if it was bad in a statute, therefore, 1t was bad 1n

the court action. But in that case ==

R
T e 3

Justice Black: But why would not thls case come under the

Shelley case?

T

Mr, McKnight: In the case that I mentiloned, the Shelley

SRl D

e

versus Kraemer doctrine 1s terms which were not the terms of

the respondent, They were not the terms of the respondent.

TR RG T
i e s B i L

Only the court was applying those to them. In this manager case,

e

the terms --

s Ty —py

Justice Black: I understood you to say that your postu-

lated case was if agreements were made with respect to a certaln

religlon or certainlcult renting a certaln place to live, Why

would that not come under the Shelley versus Kraemer case, 1f

the court attempted to enforce 1t?

Mr, McKnight: My hypothetical case 1s not such as you

think, I believe, I will repeat 1it.
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.Now, it is conceded that the owner of the property may let
whoever hé ﬁiehes use 1t on the basls of the cqlor of their
eyes, or if they are Irishmen and he is an Irishman, on purely
his whim., The owner of the property on hls own whim can declde
who will occupy his house, If he does not iike their looks, Af
‘he Just. does not like the way they look at him, because he has
that right of.whim, he caﬁ express his whim to hislagent. . In
the'pase I gave'is'where he instructed his agent to rent that
-propefty'according to liﬁitations, and he placed limitations
uéqn'the people that the agent could accept as tenants, and the
agent agreea o those termg -- |

Jusfice Blaqk: And then breaches his contract --

Mr. McKnight: And then breaches his contract of agenoy.

Justice Black: Suppose under those cifcumstances there 1s
an effort made at enjoining him to obey the terms under which
he was.to disoriﬁiﬁate against people on account of‘their race
or religion; why would that not be covered by Sheliey.versus

' Kraemer?

M. McKnight: If we brought in.an injunction, it would
bﬁing in the people that he was trylng to rent it to, and they
would not agree to the terms of the.agreeﬁent.. So there would
be terms‘imposed upon them -~ | '

&uatice Black: Why would it bring them in?

Mr., McKnight: Because ﬁou just do not bring an inJunotion

sult  ~-‘
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Justice Black: You brought it against the man who con-
tracted you. I do not know. Maybe the Shelley versus Kraemer
casé does not apply. I was Just mentioning it.

Mr, McKnight: The Shelley versus Kraemer case would apply
wherever there were 1nd1viduals before the court who had not

agreed to the terms which the court was applying, possibly., I

- will not say that as actual. That is a little too broad, be-

cause I do not think that this court wants to make 1t that
broad. But‘the Shelley case would not apply where there were
no individuels before the court who had not themselves made the
terms. But it 1s hard to conceive of an inJunction case like
thils where they would not be enjolinging the agent from renting
"to somebody.

Justice Black: I suppose 1t is possible, under Shelley
versus Kraemer, 18 1t not, that the apartment house owner could
fire his agent for not do;ng it, and yet maybe he could not go
into court and enforce that right? Is that not right?

| Mr, McKnight: I think not, your Honor, because if we begin
to recognlze rights which people have in their property, and
then the court says, "You have rights in your property, but no-
body is going to enforce them," I think that is a bad situation,

Justice Black: That is what Shelley versus Kraemer held,
1s 1t not?

Mr, McKnight: No, your Honor, I do not think that it did.

Justice Black: Would you discuss that, then?
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Mr. McKnight: I would compare it to this. It 1s clalmed
. that_a contract between A and B cannot be enforced against C,
ahd you can dehy enforcement against C and atiil recognize the
vaiidity of the contract between A and B, and thatvia what 1
think Sheiley versus Kraemer did, Now,.we,are coming in to
- enforce the contract between A and B.‘ It was their contract.
Those are the two that are involved in this. I think it is a
contradiction of terms to say, when you have a case against C --
ne. 1t would be a contradiction of terms»ahyway to say that
this contract between A and B is valid, but 1t cannot be en-
| forced in any way againat anybody. It 1s a contradiction of
terms and it is a contradiction of the language which has been
hsed in many cases to ﬁhe effect that the validity and enforc-
1b111§y are inseparable, The case of Lynch versus The Unlted.
States is a case which was on the Fifth Amendment. In Lynch

versus The Unlted States =--
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Justice Black: They held that Congress could not change

Y S

the contract between 1itself and the Government in connection

i e

B R TG

e

with insurance.

Mr. McKnight: Yes. That was a case where the Government

was a party to these contracts wlth the ¢.I.'s, the soldiers,

sy

e
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and the two points which are made in that case -- one of them

1s dicta, the other one 1s not dicta -- but the one which is

dicta 1s a statement, a very clear statement, of what I think,

must be accepted, and on page 580 of the reports, the Court
says:

"Gontracts between individuals or corporations are |
impaired wlthin the meaning of the Constitution whenever |
the right to enforce them by legal prdcess is taken away
or materially lessened." |
Now they use the term "impaired," but this 1s not an

impairment section, Thié case is under the Fifth Amendﬁent, and

8o if Congress had passed a law removing the right to enforce

I T ey

contracts between private parties, Céngress would have been

i SR
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violating the Fifth Amendment. Now, the Court here in Lynch
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vérsus'United States draws a distinction of where the United

States 1s a party to the contract as distingﬁished from when

individuals are partles to the contract.
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If the United States is a party to the contract, the United

g g

States -~ a sovereign -- could wlthdraw its consent to be sued
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without violating the constitutlonal rights in that contract
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et

because the sovereign has other methods of recognizing and

dischargiﬁg the contract. They have the leglslature to appro-

s e L

riate the money, they have the various Commissions to observe

B e e

the terms of the contract, and so the contentlion was made in

the Lynch case tbat this legislation did not abrogate the

contract, but it just withdrew the right to sue the Unlted

A e et e g

States. But the Court held that it did more than that; that it

ot e,

i
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not only withdrew the right to sue the United States, that it
also repudiated the contract, and that took away the constitu-
tional right, the property right, which is in the contract.

I hope that distinctlion is clear, because --

S PSRN

Justice Black: As I say, I do not quite get why. Are you

e

attacking Shelley and Kraemer because it did hold, as you said,

that even though the contracts were not invalid, a state could

Ty Ere g

not enforce them through 1its courts?

Mr. ﬁcxnightz No, your Honor; I am not attécking Shelley
versﬁs Kraemer because Shelley versus Kraemer was a case where
a contract between A and B -- they were trylng to enforce it
against C, and C was not a party to the contract.

Justice Black: You.mean -=- let me see 1f I get you clearly --
suppose.a contract is made here in the clty of Washington, one

man to sell his property to another, and they agree thét they

e TS

wlll not sell 1t to a colored person,'and the parties are about

to do thét, and the other party to the contract goes into .

e sy vosm—y—

court to enjoin him, Could he enjoin him under Shelley and
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Justice Black: ’Suppose they did not Join him?

Mr. McKnight: O.K. If they did not Jjoin him, the person
who wanted to buy 1t,,th§ non-Caucaslan who wanted to buy that
property would have to intervene in that sult to get the benefit
of Shelley versus Kraemer. |

Justice Black: That 1s your distinctlon?

Mr. McKnight: That is my distinction.

Justice Black: That 1s what I was trying to get.

ted, the person who had not contracted‘for this state acfion;
would intervene in that action and say, "I have rights in that
property because he wants to sell 1t fq me, and I have not
agreed to those terms which you are trying to apply.”

Justice Black: But what haﬁpens if he does not intervene?

Mr., ﬁcxnighta If he @oes not intervene?

Justiqé Black: The Court haé to grant rellef?

Mr. McKnight: I think so.

Justice Black: Desplte Shelley and Kraemer?

Mr. McKnight: Yes, your Honor. |

Justice Black: And it would still be state actlon?

M. McKnight: It would still be state action; you bet i
would be stéte action,

Justice Black: But you are taking the position that this

Kraemer, that 1s, the very person with whom he made the contract?

Mr. MeKnight: It would depend on whether they also Joined--

Mr, McKnight: The person whosé rights needed to be protec-
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is a valid contract protected by the constitutional provision

against\impairment of contract?

Mr. McKnight: No, of course, your Honor, I would like to '
draw a distinction between enforcement in law and enforcement

in equity.

Contracts may be denled enforcement lmn equlty without

destroying the property right in a contract, and so thls action

for injunction might be refused without violating -- without
destroying a property right in that contract. |

The Chief Justice: What is the difference between law and
equity 1f you have not got some constituti&nal right involved?
You are talking about injunctive rellef, Your casé that you
make 1s A‘and‘B here -- 1t 1s a contract between them. What
you are saying, if I understand you, 1s that C only could be
in Shelley versus Kraemer, and had some constitutional rights,
and this Court sald that the contract between A and B 1s not
invalid, but the staté cannot enforce that contract against C
because of his constitutional status? |

Mr. McKnight: Right, that is correct.

The Chlef Justice: - What you are saying, if I understand
it, is that here are A and B who made the contract; that Shelley
~ versus Kraemer does not say that it is invalild, and you brought
an action in damages upon a contract thét, so far as Shelley
versus Kraemer is concerned, was not invalld agalnst B. C, with

‘his constitutional rights as to color, is not involved, and
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hence the contract is enforceable.

Seymns
T

‘Mr. McKnight: That is correct, your Honor. ’

f o e e

T would like to pass to the contention made by respondent

e

»

on the ground of publlc pollcy.

e

The Chief Justice: I do not know whether you are going to

e

e S rerire.

“have your 15 minutes or not, Mr. McKnight. Ordinarily I do not

=

keep time; I leave that up to the lawyers. You have got less

than 15 minutes now; you have got about 12 minutes.
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Mr. McKnight: Well, I asked to reserve 15 minutes for

oo

my clbgins.
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The Chief Justice: Then you cannot reserve but 12 minutes

if you stop now,

Mr. McKnight: I would like to say this -- just a few

words then, Respondent in thelr second section tries to say

that the lower court based 1ts opinion upon policy. 1In this

section they call it the policy of the law. But every case they

R AL e T Ta s S v
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cite 1s a case where the court held that the contract was either

e
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invalid or else illegal.

In California, when enforcement of contracts is refused

because of public policy, the contract -- they call 1t void or

they call it 1llegal or they call it invalld; but in this case

they called it valid.

The appellate department sald that the contracts are

constitutionally valld. Mdre than that, they sald the complaint

states a cause of actlon for damages for breach of contract.

m_.,.._._.._,.._
e e e,
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Now, that is absolutely inconslstent with any holding on
public policy at all; end, of course, if it had been on public
policy it w&dld not be here -- this Court would not grant
certiorari based on public polley.

The Chief Justice: What did they say about publlc policy?

Mr. McKnight: They quote from the Hurd case, a portion of
the Burd‘case, which refers to public policy, and they cite
gome cases, one case where a union, the policy of a union, in
the mattef of race, was held contfaf& to public pollcy. BRat
that was in a note, and the basis for that opinlion was that |
a ﬁnion 18 2 seml- -- kind of like & public utllity because it
gets so much force and benefit out of the state. But they did.
not cite 1t as eny authority for basing their opinion on public

policy.

The Chief Justice: Dld they say that it 1s agalnst the

public policy of'California?

Mr. MeXnight: No, they did'not, your quqr; but they said
the complaint'stateé a cause of action for damages. What they
did say was that the Shelley case was based on the rights of
the excluding race., In other words, what the court below
based 1ts opinion entirely on was the' constitutional question,
a8 they thought the Shelley case held it. They thought the
Shelley case on page -- I have got 1t -- well, anyway, the
record shows that the court below, among the four things £hey

thought the Shelley case decided were that the court could not
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affect the rights of the excluded race,

The whole'opinioﬁ, wherever 1t refers to constitutional
rights,-either fails to say ﬁhose constitutional rights or else
i1t specifies constitutlional rights which could not belong to
this respondent, but which would clearlj respond to strangers
" to this action, and no place In the opinlion below do they say
"respondent's conatitutional rigﬁts are denied."

In fact, the end of the record, the last sentence, says,
"As a consequehce of Shelley versus Kraemer we cannot grant
enforcement,"” so they based it purely on constitutional grounds.

| ARGUMENT ON BEHALF OF RESPONDENT
By Mr. Miller

Mr. Miller: May 1t please the Court, Mr. McKnight, this
is a case in which not only the principles enunciated in
Shelley versus Kraemer apply, but it is also a case in which
the restrictive covenant itself was written long before Shelley
versus Kraemer, It was written in 1944, ﬁnd it was written to
effectuate the same ends as those that Qere sought in the
covenants that were drawn in issue in Shelle& versus Kraemer
and iﬁ Sipes versus McGhee,

| I dare say as a matter of fact, 1f the covenants were
laid side.by gide they would be indlstinguishable one from the
other, and in their orlginal complalnt in the California court,

the lower court, the plaintiffs delineated the things that they

were complalning about,
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They Qet_forth at great length that respondent,}and two
of the-petitioners who them lived in the same area, entered
into an agreement to forbid non-Caucasian use and occupancy
of thelr premises. |

Now, that was the end at which the covenant was aimed.

They complain of a breach on page 4 of their record, and
thelr complaint as to the breach is the complaint that non-

Caucasian occupancy had eventuated in direct contradiction to

. the agreement that they say they had entered into with

reépondent in 194&7

Our trial court hhd no difficultﬁ at all in finding on
page 15 of the record that this covenant was alimed at exclusion
of non-Caucasians; that was the purpose for which it was entered
into. |

The breach.complgined of was that -- and when these
petitioners got into our District Court of Appeals they had no
difficulty at that point in telling our District Court of'Appeals
what they were complaining about -- they sald that thelr -
fundaﬁental and primary purpose, your Honora, was to prevent,
flrst, use and occupancy of other real property by non-Caucasions--
this appears on page 2 of our brief -- and, second, to the
reprehensible tactics "of unscrupulous real estate dealers who
canvass a neighborhood afflicted by the breach of promise agalnst
use and occupancy and harass and intirldate and alarm the

residents in an intensive drive for listings, and third, to the
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appearance upon fhe gtreets of the arflicte§_neighborhood of
an unusual number of strangers of a demeanor an& countenance
such as to cause concern for the safety of the wives and
daughters of the residents, and, fourth, to the anxiety of
parenté that their children will grow up to marry, or worse,
with a neighbor playmate of a different race."

Now, these four unwholesome factors and others, they say,
do nbf consist in any part of sale to non-Caucasians, and all
are traoeablé only to use and occupéncy by non-Caucasians.

The object that petitioners had in filing this case, the
reason that.they are here, 1s to enforce a race restrictive
covenant to achieve the ends at which they aimed when they
first 51gﬁed it, that 13, to prevent non-Caucaslan occupancy.

Now, the circumstances of which they make much 1s that they
are here to enforce this covenant through the device of a
damage‘aotién rather ﬁhan, as ﬁas_the case in Shelley --

The Chlef Justice: But a damage action in which the non-
Caucaslan is not a party.

Mr, Miller: A damage action in which the non-Caucasian 1is
not an apparent party. |

The Chigf Justice: Not an apéarent party; he 1s not a
party. |

Mf. Miller:‘ He 1s not a party to the action itself.

They didvnot'aue the npn—Caucasians in this instance. But

the end sought of enforcement, the point I am trying to make,
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and I shall develop the point as to non-Caucasians -~ but the
end sought is enforcement of the covenant of the agreement,

with the belief that this enforcement will achleve the same

‘result as was achleved directly in the -- sought to be achieved |

,,directly in the case -- that revolved around Shelley versus
Kraemer.

Now, our District Court of Appeals, considering this
matter, considered 1t first from the point of view as to what
wasrthe obﬂedtive sought by enforcement, and our District Court
of Appeals céme to the conclusion that the obJective sought
was the very objective which the petitioners had outlined in
their complaint and which they had outlined in thelir brief,

Now, our District Court of Appeals was confronted with this
. question, your Honor, as to the non-Caucaslans, as to whether
or not 1t would exert its power, which was the power of the
state, to effectuate the end of racial residential segregation,
and as to whether or not it could exért its power to erfeetuafe
thet emd, . | |

80 1t finally came to the conclusion that -~ and 1t sets
forth specifically -- that discrimination was inherent --

" fThe Chief Justice: How is that?

Mr, Miller: (Continuing) -- that discrimination ﬁas
inherent 1ﬁ the raclal covenant -- discrimlnation was in itself
inherent, an inberent feature of the covenant; thét enforcement

of the covenant would result in racial discrimination; and then
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1t held that since that was the purﬁose of the covenant; slnce
that was.fhe end of the covenant, and since the effectuation
of raclal residentilal segregation ﬁould result if 1t granted
damageé in this action, that 1t would not entertain the sult,
and would not assess damages.

Now, petltloners complain that in doing that the California
courts were adjudicating thé rights of non-Caucaslans who were
not before the courts. |

.But thé ﬁasis for our court’s declsion, the rationale for
our odurt's.decision, lay 1ln the fact that it, as an agency
of the state of California, would not use 1its power to enforce
raciallresidential segregation, and not thay 1t was adjudicating
the right of non-Caucaslans who were not before the court as
such.

Justlice Burton: That is to say they would not enforce it
agalnst anybédy?

Mr. Miller: Agalnst anybody.

Justice Burton: Agalnst Caucaslans and non-Caucasians'or
anybody else, because 1t 1s still a racial}covenant.

Mr. Miller: It 1s still a.racial covenant,

Justice Mintoﬁ: In other words, it 1s against the public

pollcy of California.

Mf, Miller: The reason assigned by our court was not
in so many words that it was against the public policy of the

state of California. The reason assigned by our District Court
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of Appeals was that since this court had held in Shelley versus

L}

Kreemer that the Fourteenth Amendment forbade the exertion of

state power to directly effect raclal residential segregation,

et e S e o

since that appeared not only in Shelley versus Kraemer but in

"
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‘the preceding cases of Buchanan versus Warley and it was a

state policy to stay the effect of raclal residential segrega-

tion, that i1t, as an agency of the state of California would

ta et

not do that.

Justice Minton: Do you understand Shelley versus Kraemer

to say that the contract was void?

ST T S S

Mr. Miller: I understand Shelley versus Kraemer, your

Honor, to say that the contract, standing alone, violated no

conatitutional rights, and I understand Shelley versus Kraemer

. Yo say that so long as voluntary adherence is had to that

agreement that no complaint can be made.

Now, the California court dld not attempt to strike down

or to take awey that right of voluntary adherence. It left that

T s B g e

ey

right of voluntary adherence Just where thls court defined 1£

ETs

in Shelley versus Kraemer.

RS

Justice Minton: It was said that it could not be enforced

in Shelley versus Kraemer'because i1t violated the constitutional

rights of people discriminated against,

Mr, Miller: Yes.

Justice Minton: It violated the Fourteenth Amendment as

being discriminatory because it denled equal protection of the




laws; 1s that correct?

Mr.-ﬁillerz Yes.

The Chief Justice: And people who were not a party to the
contract. |

Mp. Miller: It happened that the people in Shelley
versus Kraemer were not parties to that contract.

The Chilef Justice: Were not.”

Mr. Miller: So our court simply left the pérties where 1t

found them, not by way of punishing either party, but it left
the'pafties where it found them, the same as it would have left
them 1f 1t had been confronted with a contract where there
was a direct célifornia statutory interdiction against enforce-
mént or a direct interdiction by way of public polley. That is
where the California court left the partles.
. Now, in Galiformia prior to Shelley versus Kraemer,
covenants against sales to non-Caucasians were never held valid.
They were believed to violate the public policy and'the statutory
rules of the state, |
The only kind of racial covenants that the California
court»enforced were those covenants against use and occupancy.
Now, in thls case, 1t is for that reason that the plaintiffs,
the petitioners here, based thelr cause of action upon the
resulting occupancy rather than upon the sale, because uﬁder
the state law of Californila, the sale was prior to Shelley, an@

would have given rise to no cause of actlon.
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Now, in thelr pleadings in this case, they pleaded that

the signing covenantor permitted the non-Caucasian occupancy.

It became apparent during the course of the argument, that
this permission could not be extended for the very reaﬁon that
the questions here have indicated, that after she had parted
with the title, that she could no longer control the occupancy
features, and then at a later stage of the proceedings, counsel
for petitioners opened thelr argument to the effect that the
mere ocdurrence of non-Caucasian occupahcy, although 1t wes
attentuéted so far a3 respondent was concerned, and although .
it was something which respondent could never control; the
very occurrence of that occupancy itself gave rise to the ocause
of action for damages, |

Now, they complain that California has 1@paired the
obligation of a contract. The California courts have not done
anything now within the purview of state law that they would not
have done as far as Shelley versus Kraemer 1s concerned, because
when petitioners pleaded that this was permissive use and |
ococcupancy, they had, so far as California 1s concerned, pleaded
a pefréctly good cause of action prior to Shelley versus
Kraemer, so that the change, as far as the Californié courts
are concerned, came about through the Californla court?s
assessment of what this court's holding was in Shelley versus
Kraemer, and not due to any change és far as California law

)

was ooncerned, because Callfornia law on thils subject was always
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a body of substantive law and never a body of statutory law.

As }ar as the complalnt as to the impairment of obligations
of contracts 1s concermed, we do not understand that a mere
change of interpretation in the Callformia law in any event,

the state court's interpretation of the substantive law, would

8 1 W R A 138 YRV o P01y S 7 o A A 4 2 L2 M TP e ot A,

- have resulted in any impalrment of the obligation of any contract.

But we do say to the court that the California court had not

impaired a contract through a change in any state law, but

T T T S i, TR e AT

‘through an aséessment of what this court had held so far as

Shelley versus Kraemer was concerned.

Petitioners here also seem to complain that they are

denied due process of law because they say that they are denled

the right to enforce a contract; they are prohibited from making

¥
and enforcing contracts, an ordinary right glven and granted g
¥

by the state of California; and they say that since 1944, at

the time they entered into this contract, they could have

T

enforced it, that there must be some enforcement rights left;

e .

and they say that the denial of that right to enforce it takes

away due process of law.

Now, of course, as this Court demonstrated in Shelley

versus Kraemer, the mere taking away of the right of enforce-

T R N L L

ment based on the Fourteenth Amendment grounds does not violate

TR

due process of law, because one of the things that was taken

-
e

avay in Shelley versus Kraemer was the right to enforcement

by a specliflic performance. The right of enforcement by specific

s e e e e i i Y
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performénce, upon which the covenantors had theretofore
‘depended, ﬁas certainly withdrawn in Shelley versus Kraemer,
and that on the ground that the exertion of that right would
have violated the Fourteenth Amendment.

There is no reason, of course, why if all the other factors
are present the denial of the remedy of damages, standing in
and of and by.itself, denies due process of law, always
supposing that the exertion of the power that 1s sought to be
exerted here, would have resulted in a denial of rights under
the Fourteenth Amendment.

If this Court struck down the remedy of specific perform-
ance, as'it did, then, of course, the striking down of the
remedy of the éranting of démages, all things else belng equal, .
is no more than the denlal of due process in one case than in
the other case.

The Chief Justlice: What constitgtional right did B have
in this contract upon which he could Justify the vitiation of
147 |

Mr. Miller: B had the right of the disposal of his
property free from considerations 6f race or color.

The Chief Justlce: Let us get the positions. Who is A?

Mr. Miller: i was taking 1t, your Honor, that you were
using A and B as covenantors,

The Chlef Justice: A and B are covenantors.

Mr. Miller: A and B are property owners at the beginning,

4
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The Chlef Justice: All right.
Now, B, you say -- what happened to him constitutionally?

' . Mr. Miller: At the point when they first confronted each
; other, each of them has the right to free disposal of his
k

property, free of considerations of race or color, and that is
E ~ Buchanan,

F Now, they enter into an agreement one with the other 1n

E which they agree -- not in Californla, because this could not
" [k fesult, but 1n.some other state in which it could result --
that they will not sell to a non-Caucasian.

B later on sells to a non-Caucasian, and, I take 1t from

your Honor's example, that B then becomes ~-
The Chief Justice: A sues B.

Mp. Miller: (Continuing) -- A becomes the -- A sues B.

e T A SR EC Y TAL AT D T ¥ st ey i S 22 00 =

The Chief Justice: What are the constitutional rights that
: B relies upon? ‘ . -.
! ?‘ Mr. Miller: At this point A cells, of course, upon the
state for action. He hopes the state will act out of the'dbmmon
law notions of his court that damages will ordinarily ensue from
: the breaching of a contract.
Now, we might suppose’that the state had passed a statute pT
in the meanwhile saying that every signer of a race-restrictive ]

covenant who sells property shall become liable in damages.

|
. There, I think, 1t would be clear that the state was

exerting 1ts power to assist ln the malntenance and the upholding
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ofvrace-éestrictive covenants, and I say to this Court that

the state exerts its power no less when the courts draw from

their common law notion the theory that damages can be assessed

as against B.

So that the constitutional right that B has here 1ls his

constitutional right to be free from the control of the state

to say to whom he shall or he shall not alienate his property;

that thé moment he confronts the non-Caucaslian as a wllling

seller that the state may not exert 1ts power to prévent him

from @onsummating that sale.

That, of course, was something in the caée of Urciolo

versus Hodge, as your Honor will remember,

Urciolo was a white person selling to a non-Caucasian.

He was enJoined in the District Court here.

Now, Urclolo was not an original signer of the covenant,

but the exertion of state power in the Urciolo'case was against

Urclolo, the white person, to keep him from selling to a non-

Caucasilan,

So, tq make a complete answer to your Honor, the exertions

of state power to keep B from conveying his property to C

after he has signed a race-restrictive covenant, will deny his

due process of law.

That, of course, is much the same situation that occurred

An Buchanan versus Warley. There the matter was initiated by

ordingnce; here 1t 1s asked to be drawn from the common law of
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the sta@e.

In either case, the state Intervenes. The vice of the

sltuation 1s the interventlon of the state and not the contract

ggreement itself,

The Chief Justice: What was the remedy sought in Buchanan

versus Warley?

Mr; Miller: Buchanén was the white person,

The Chief Justice: I say, what was the remedy that was

sought?

Mr. Miller: Buchanan sued Warley for specific performance.

The Chief Justice: He asked for specific performance?

Mr. MillFr: Right. Warley was the Negro.

Tﬁe Chilef Justice: So you émortized the specific performance

to the action for Specific-daméges here, 2

The point I am getting at you go back to Buchanan against

Warley, gnd I do not Just see exactly how that fits in with your

case .

Mr. Miller: Oh, I see. Warley, the Negro, had agreed to

buy from Buchanan, the white man, Warley breached the contract,

and the reason that he breached the contract was because he saild

this ordinance would prevent him from buying the property.

Buchanan then sued Warley to compel him to respond by specific

performance.

Then Warley clalmed the benefits of the ordinance saying,

"I cannot occupy; therefore I cannot buy."
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Now; when Buchanan sued Warley, the first objection made
a8 to Buchanan was that the ordinance is directed against non-

Caucasian occupancy, that is, Warley,‘and that Buchanan cannot

claim Warley's constitutional rights, because those constitu-
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; tional rights as to occupancy are if any there are, acorue
‘ to Warley not Buchanan, the white pérson.

But th§ court, in looking at the situatlon, sald that
although thé 1ntefdiction is on the right of occupancy of
Wariey, the non-Caucasian, still that interdiction on occupancy

- pédounds to the advantage of Buchanan because it clogs the
sale of Buchanan.of his property to Warley.

So, in our case, they say, the white peréon here, respon-

dent here, Jackson, cannot claim whatever rights the non-

I Caucaslans may have. But here, as in Buchanan, the attempt 1s
to clog the sale of real property on the basis of the race of
the prospectlve purchaser so that they become inextricably.

interwoven.

The Chief Justice: It is not to clgg this sale; it mai

|
I
¥
{
};
r be used to prevent other transactions of that kind., But thils
j has alrbédy been consummated. f*f
Mr. Mlller: Of course, when your Honor speaks of the sale
being consummated, that 1s true. But the sale will be o
vitiated nonetheless. It will be vitlated because if petitioners 1
prevall here, they will take from respondent the very increment ﬂﬁ
n
|

of that_éale.
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Now, that 1s not to say that the non-Caucasian will not
be in his house, but so far as the respondent is concerned she
had as well not have made the sale, since any accrual to her
will have been taken by the state and given to petltioners by
way of damages. . |

'The Chief Justice: But that does not prevent the sale --
th§ Congtitution from being applied fully in regard to the non-
Caucaslon occupancy; that constitutional right prevails.,

Mr. Millér: He 1s secure in that occupancy, éir.

The Chief Justlce: You say in a constitutional right that
when you take meney in damages from somebodyvand give 1t to
somebody else, that 1s the increment of the sale -- now, you
are pretty good,'I think, but you still hold her on close
to this sale, and 1t is the increment of the sale. Now, that
is gollars, that 1s money, and because the law, the common
law contract, free from any constitutional question --

Mr, ﬁiller: Yss, sir.

The“Chief Justice: (continuing) -~ might téke away that
money ffom A or from B and give it to A -~

Mr. Miller: Yes, under the ordinary circumstances --

Th# Chief Justice: (Continuing) -- that is not a consti-
tutional right, is 1%, taking money away from somebody for
damages? '

Mr. Miller: Of course not, your Honor. The constitutional

right arlses when this question thrusts itself into the situa-

N
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tion as’to whether or not the state may, upon considerations
of race or bolor, in the occupancy of real estate and real
pfoperty, then take money from B and give 1t to A. May the
state make that a test; may the state say to B, "If you, B,
~ sell your property to a noh-Caucaaian, that then we will hold
you in damages in favor of other persons with whom you have
signed a covenant?" May'the state do 1t by statute? It seems
to me plainly, no. If the state of California had signed a
atatuté saying that slgners of race-restrilctive covenants must
respond in damages if they seli, ir Negfo ocoupancy eventuates,
then it seems that none of us would have any difficulty; we would
all say that that statute 1s unconstitutional, and Califomia
may not do that.

Justice Black: What statute would ybu say was unoonsti-
tutional?

‘Mr. Miller: Supposing Californila passed a statute saying
that every signer of a race-restrictive covenant will be liable
in damages, if the salé 6f his property eventuates in non-
Caucasian 6ccupancy of that property after he has signed the
agréement. '

Now, here the same result is sought to be reacﬁed through
& substantive rule of law. This 1s & rule of law laid down by

the court.

Justlce Black: You have a different cause of action. Of

course, you have a constitutlional right, but one of them is an




.50
action for damages, and one of them 1s not.

Mr, Miller: ©No, both of them are going to be actions for
damageé. The California statute is going to simply give a
cause of action tor damages 1f a sale of property eventuates
in non-Caucasian occupancy; that is what they ask by this rule
of law here, the same end, and the same end is reached, the
same result is sought after.

Justice Burtor: bne 1s statutory and one is common law,

Mr. Millér: One is statutory and one is common law. But
in eifher évent the attempt 1s to 1e§y.the dgmége for the non-
Caucasian occupancy, and thus 1t becomes clear that in that
sort of example the state 1s now actively lnvolved in and
engaged 1nvthe attempt to enfbrce raclal resldential segregation,
because surely ihe end result of the enforéement of that kind of
a statute would be to enforce racial resldential segregation, and
surely the end result of a substantive rule of law of this kind
would be to enforce faciallresidential aegregation;

Now, that 1s the point at which our District Court of
AppealsAheld that it would not intervene, and that it would leave
the parties purely and surely where this Court had said in
Shelley versus Kraemer that they should be left, at the point of
voluntary adherence to the terms of thelr agreement.

Much is sald here about a valid contract. The.word "contract

13 the word involved; the word "valid" is the word involved so

far as 1egal'procedure 1s involved. Oncé you put two words




Atogether, "yalid contract,” then you arrive, of course, at a

51

point where enforcement seems not only imminent but ultimately

e A A R
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required.
Now, this Court in talking about the contracts in Shelley

R ’P:;“.Sﬂ:ﬁ' i

T

e i oetert 4

P —
T T T R T T

did not use the word "valid" to describe it. What this Court
held in Shelley was that the right of voluntary adherence

resided in all of the aigners to a covenant.
Now, whether you say that 1t 18 not voild or whether you . ;
say it 19 merely unenforcaable, whatever term you use, you
arrive at a different point than you do if you use the word
"ya1id" and couple 1t up with "contract." As a matter of fact,
this Court, in talking sbout the writings in Shelley, called

them agreements, for the most part, except in an isolated instance

or two,

(Whereupon, at 4:30 o'elock p.m., the Court arose.)
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IN THE SUPREME COURT OF THE UNITED STATES
October Term, 1952

OLIVE B. BARROWS, RICHARD PIKAAR
and M, M, O'GARA,

Petitioners,
vs. No. 517
LEOLA JACKSON,
ﬁespondeﬁt.
Washington, D. C.,
Wednesday, April 29, 1953;

The above-entltled céuse came on for further oral argument

at 12:05 p.m.
PRESENT:.

The Chlef Justice, Honorable Fred M. Vinson, and
Assoclate Justlces Black, Frankfurter, Douglas, Burton,
Clark, and Minton,

APPEARANCES:

On behalf of Petitloners:

J. WALLACE McKNIGHT, Esquire,
408 South Spring Street,
Los Angeles 13, California.

On behalf of Respondent:

LOREN MILLER, Esquire,
542 South Broadway, ,
Los Angeles 13, Califormla.
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PROCEEDINGS

The Chief Justice: Case on argument No. 517, Olive B.
Barrows and others versus Leola Jackson.

The Clerk: Counsel are présent.

The Chief Justice: Mp. Miller.

ARGUMENT ON BEHALF OF RESPONDENT -- Resumed

. By Mr. Miller

Mr. Mi;ler: May it please the Court, and counsel, yesterday,
your Honeors, in our discuésion of rights thax might have ariéen
as befween the parties signatory to the agreement, we proceeded

upon the assumption that all of the petitioners here, and the

' réspondent, were allke signatories to that agreement, and I

neglected to point out at that time that one of the petitioners
here, Pikaar, is a successor in interest of an original signor.

Now, he, too, is here claiming damages as agalnst respond-
ent,

It 1s obvious that he cannot claim or assert those damages
arising out of any mere contractual relationship because he was
never a signer of that agreement, but that his claim for damages,
1f.any; must rest upon the proposition expressed in the agree-
ment itself, and shown on page 3 at the bottom paragraph V
thereof, the last sentence, "That each provision in said
Agreement was for the benefit for all the lots therein described."

.So that Pikaar ciaims as a lot holder, he asserts his

right to damages upon that basls, and so, in truth, and in fact,
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do all other petit;oners here, although they choose to pitch
thelr cléim on what they say ls a contractual relationship.
Under California law, the beneflts of such agreements
accrued to lot holders, whether thpse lot holders were partles
signatory or whether they weré successoré in interest of parties
algnatory. | .h
Now, 1t 1s obvious that if Pikear confronts this Court
as a party plaintiff here, clalming damages because he 1s
a sﬁccessor in interest of a signer, that we have the samé
situation in reverse that was presented in Urclolo versus
_ Hodge.
Urciolo, in that case, was a party defendant, and he was
a party defendant because he, as a successor in interest of
a signer, was alleged to have sold a lot to a non-Caucasian.
Now, 1nter§stingly enough, the agreement that was sald to
. bind Urciolo not only provided for Injunctive relief and the
remedy of speciflc performance, but it also contained a direct
. liquidated damage provislon,
Urclolo, like the respondent here, was é white person. As
to him'there attached none of the 1nc;dence that ma& be said
to attach to a person of non-Caucaslan descent in this situation.
But in Urclolo versus Hodge this Court held completely and with
finallty that there was no cause of action cognilzable in the
District Court as against Hodge -~ I mean as againét Urciolo.

So 1t 1s plain that the intent of the commandment of the
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Fourteenth Amendment does not fall on the individuals, as such,
and that what it falls upon and what 1t paralyzes ls state
action undertaken to effectuate the end of the covenant, and
that the impact of the Fourteenth Amendment falls not upon the
individual but it falls upon the court, because there the state

action arises, and there ths state action ends as far as thils

3';3' type of case 1s concerned. |
If in Uraiolorversus Hodge the damage provision was inopera-
tive, and if no daméges could be.granted as against him, 1t
seems to me to flow equally that no damage can be levied
against the respondent here.

i want to say a final word on thls matter of contractuzl

£ P E N by i b [N et e o

4 relationships, and that revolves around what respondént ¢ould

or could not have done to effectuate the end purpose of this

LSt

agreement after she had signed 1t,
After she had signed it in 1944, and after 1948, when she

ey ot ea a3 2 Y

‘"became a willing seller, she then declded to convey in such a
manner that non-Caucasian occupancy eventuated.
Now, suppose that prlior to her sale, prior to the consumma-
tion of he sale, to the person through whose ownership this
' non-Caucasien occupancy eventuated, she had decided to sell
directly to a non-Caucaslan, and a non-Caucaslan who avowed 1t

to be the lnteént of occupancy, the inquiry addressed to counsel
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for the petltioner yesterday was, could any injunctive action

be maintalned against her to prevent that sale; and I understood
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oounaellto answer that in the #bsence of.intervention by the
prospective non-Caucasian buyer, that an injunctive remedy !
might have been granted by the California courts té have
pfevented that sale from which non-Caucaaian'occupapcy was

certain to have eventuatéd.

That, i1t seems to me, is not the law. .It runs counter to

Shelley versus Kraemer; it runs counter also to Buchanan versus

Warley because, as this Court epitomlzed the holding in

1. Buchanan versus Warley and in Harmon versus Tyler, the succeeding

case, the precise question before this Court in both the

TP E 2 i 1t 17 L P

- Buchenan and Harmon cases involved the right of white sellers

to dispose of their property free from restrictions as to

s tig

potential purchasers based on considerations of race or color;

G et

so that if the Callfornla court had acted in that situation lIln

i,

e

~ which the respondent here proposed to make a sale which was

certain to eventuate in non-Caucaslan occupancy, it could not

LR st SO s N et

have done so by virtue of the holdings of this éourt in both
the Shelley case and in the Buchanan case; because it must be
remembered that in the Buchanan case it was the non-Caucaslan
buyer himself who was trying to claim the benefit of this
proscriptive ordinance, and even he could not assert it as
agalnsat h;s proposed white seller, and he could not assert it
because of the dlspositive right that rested in that white

§~‘ seller to sell hls property free from considerations of ény race

or color.
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Thﬁs the reapondent was free 1n this action to have sold
that property and to have insured non-Caucasian occupancy through

whatever agreement she might have had with the buyer,

But here we are confronted with the strange situation in

which petitioners now claim damages because respondent did the

very thing that shé could always have done, deépite any agree-
ment that she had signed, the moment she éssumed the status of
& willing seller.

There ﬁas no power in the Californla courts to restrain that
sale; there was no power anywhere to prevent the respondent

here from permitting non-Caucasian occupancy because the hands

-of the California court were stayed, so she has done now

precisely what she was free\to do.

Now they say a caugse of action for damages arlses because
gshe has done under the contract what she was free to do despite
the signing of that contract.

It seems to me that it must straln legal process & good

~ deal to conjure up a claim for damages In that situation.

Of course, that was not the situation that confronted the
signers of this agreement in 1944 because it was prior to the
decision in Shelley versus‘Kraemer, and because our courts had
not yet grasped the concept that judiclal action 1is state

action. The enforced agreements of this kind, and 1f this

“cause of action had risen in 1945, it 1s perfectly obvious that

1f respondent had permitted non-Caucasian occupancy that she
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might have been subJected to two remediles,.elither the remedy
of specific performance with a command for her to obéy that
agreement that she had signed, or they might have assessed
damages againat her with a finding of a particular court that
damages would better serve that purpose.

It is said here by petitioners also, and 1t was suggésted
from the bench, that because the buyer in this particular case,
who 1s the non-Caucasian, 1s secure poth in his_ownership and
in his ocoupancy, that no question arises or can arise as to
whether or not upholding the right to damages In this case
will result in the exertlon of state power to create racial
resldential segregation. |

What, they‘say, will an award of damages do by exerting
state power to effect the end of this cqovenant? And the end of
this covenant, it must always be kept in mind, was to effect
racial residential segregation. At first blush a‘statement of

that kind seems to be true, and yet when the situatlon 1is

equated to the hold;ng in Shelley versus Kraemer that statement

emerges as only a half-statement that may work greater mischief
than a complefe negation of the facts.

For what the California courts were asked to do in this
case was to formulate a common law rule that enforcement of
covenants can be arrived at through a 1evyvof damages against
the'signers of that covenant. That much is orystal-cleér; that

18 the reason this case got to court, that is the reason we are
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here.
Of course, the Callfornia court was asked to announce that
r™ale in a speciflc context, In a sult between, if you will,

A and B, but in that same serles of specific contexts,each an

.individual lawsult, owr courts had once announced, prior to

Shelley versus Kraemer, a rule of law that speciflc performance
was available to enforce the covenants, and that was the rule
that thils Cqurt gstruck down in the Shelley case, and 1t struck
i¢ down not for any narrow technical reasons, but for broad
constitutional reasons, because the command of the Fourteenth
Amendment -- bécause of the command of the Fourteenth Amendment
for equal protection. |

In these circumstances, in the circumstances of this case.
here today, where the California dourts were asked to announce
thls rule éf law, <he Eourteénth Amendment was necessarily
drawn into conslderation. The Californlia court could not be
blind to the consequences of its action, and 1t was not blind
to those consequences.

Every opinion, Mr. Justice Holmes once sald, tenaa to
become a law, and here that tendency was reality; here the lawé
making functions of the court 1is what these petltioners called
upon. ‘ .

The inquiry as tovwhether any state legislature could have
done tﬁat,.could any clty council have done that -- coul@ the

executive have done that? HoW then may it be said that the




reysoa]

BT e i o —

= e

60

Judiclary may also do that?

The answer 18, no, because legislation is enforced state

action, and the plain lesson of Shelley versus Kraemer, no

e

T

matter what else 1t may stand for, 1s that Judicial action is

élso state actlon, no less subject to constitutional scrutiny

s

than legislative actlion or executive action.

The truth of the matter is that the Fourteenth Amendment is

T

R

I

no mere rule of law that may be walved as between parties to the
action where the consequences of thelr actlion will reaéh far
be&ond thelr narrow lawsult, and redound to the ultimate
detriment of other individuals. |

It is a direct command lald upon the states, and it enjoins

them to withhold exertion of their power when the exertion of

that power will subvert the very purpose of the Fourteenth

Amendment, its very equalitarian purpose.

R P o )

The state cannot play fast and loose with the Fourteenth

Amendment; it has to gulde its every action by that Amendment,

and 1t cannot subvert that Amendment through the pretext or

A e T,

through the device of seeming to enforce an agreement as between
two parties. |

Finally, I want to ref'er again to what our state court
actually did in this matter, what our statg court acﬁually found
in this matter. It wésApresented with an actlion ostensibly laid
in damages for violatio# of an agreement imposing race restric-

tions because that is wﬁat this sgreement was about,
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It looked at that agreement, it looked at the type of
action, and it came, as 1t had g right to come, to the conclu-
sion that within the context of California law, within the
context of tﬁe social policy of that stgte, that the enforcement
of this damage action would result in racial resldential
segregation. -

Now, our courts, prior to Shelley versus Kraemer, also
knew that. They knew that when they exerted a command of
speéific performance that the command was for residential
segregetion, and they found as a fact in this case that if
‘they enforced a damage action, the command was for racial
resldential segregation. |

The only reason that they enforced such agreements pribr to

Shelley versus Kraemer was that they took the view thaﬁ Judicial
action in construing and applying a private agreement of this
kind was not state action.

After Sheiley versus Kraemer then, of courée, a;similated
the rule of Shelley versus Kraemer to our law, and it now became
apparent to them that Jjudiclal action in this context was |
state action. So now they had arrived at a place in which a
new rule of law had been assimlilated to our state law, and that
is that Judicial actioﬁ in this context ls state action.

Now, that 1s the polnt at which the Californla courts
follow Shelley versus Kraemer out of thelr belief that enforce-

ment of the claim for damages In thls case would result in
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raclal regidential segregation; and I submit, of course, that
they had a right to draw that conclusion under our law, under
‘our public policy; and having drawn 1%, and having seen clearly
since Shelley, that this is state action, they refused to
enforce the agreement. |

So we are lgft now, as far as Callfornia 1s concerned,

with the California courts holding that enforcement of a racial-

reatrictivé 'covenant throuéh a levy of damages upon a signer
who later becomes a willing geller, willl effectuate the end
of racial residentlal segregatioh. "That the Californla éourﬁ
said 1t would not do, 1t could not do, and it did not do in
this particular case, in thls particular aetion;

That, 1t seems to me, re&uces the holding, the rationale
of the California court,to its complete simplicity.

The Californila court went further to say that, "We do not
deny you due process of law because we falled to do this,
because the Supreme Court has held in the Shelley versus
Kraemer case that due process of law is not denied by striking
down of the remedy of specific performance; the remedy of
damages stands in no greater ~- has no greater claim than that.
Wé do not deny you equal protection because you cannot by
virtue of Shelley versus Kraecmer -- your demand for specific -
performance had been stricken down by this Court; we do not
deny you ~-- we do not impair the obligations of any contfact,

ke cause our view of the Californla law is since every action that
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ve undertake as a state court in thils particular context 1s
state actipn, that we will not use the action of the California
courta to enforce racial residential segregation.”

Justice Frankfurter: Do'you think the questibn of whether
or not 1t 18 a state action is or 1s to bé determined by the
stafe court, when you say.your courts decided 1t was state
action?

Mr. Miller: No, I think --

Justice'Ffankfurter: Was your court --

Mr. Miller: I beg your pardon, sir.

Justice Frankfurter: MNo, I have finlshed.,

Mr. Miller: I think that our courts arrived at that
conclusion through a reading of Shelley versus Kraemer through
1ts assimllation to our law.

Justice Frankfurter: Bt is it clear whether they assiml-
lated it to your law or is the real question whether Shelley
veraus Kraemer requires that?

Mr. Miller: I think that 1s the true situation. A respect
for Shelley versus Kraemer requires that realization. |

Justice Frankfurter: If they assimilated 1t, would it make
any real difference?

Mr. Miller:A It would not make any difference.

Justice'Frankfurter: Of if they did assimilate it, the
compulaion required by Shelley versus Kraemer would not make

any difference.

TR o T e TR A S T S e

o

=T T D




64

Mr. Miller: It would not make any dlfference; and that,
it seems to me, leaves us in the situation where the inquiry
is as to what Shelley versus Kraemer interdicts.

Now, a reading of Shelley versus Kraemer --

Justice Minton: If California simply keeps its hands off
. and refuses to glve damages in this instance, whose constitu-
tional rights are violated?

Mr. Miller: Nobody's.

Jugtice Minton: Then 1t is a state question, is it not?
Why 1s the case here?

Mr. Miller: As a respondent here, your Honor, I do not
quite know how to answer that question. But that was precisely
the view that our state court took that 1t would keep its
hands off the matter. It did not attempt to impinge on the
right of voluntary adherence.

Justice Frankfurter: But 1f we should open the courts
to the enforcement of the right that the petitioners have, then,
by keeping_its handé_off it would deny constlitutional righﬁs
which couid be redressed in your court. If I have a contract --

Mr. Miller: Yes.

Justice Frankfurter: (Continuing) -- and everybody else
can sue in court in Californié on a contract, but your court
says, "No, we will not enforce your contract because we think
the provisilons of a decision of the Supreme Court prevents us

from enforcing it, doesn't that entall a Federal question?
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Mr. Miller: I think that entalls a Federal question. I
think when the matter 1s thus phrased, the matter entalls a
Federal question.

Justice Frankfurter: It is not a2 question of whether I
phrased 1t corrgctly, but 1s that the corréct situation?

.Mr. Miller: That 1s the correct situation that is here.
Now, the California courts could, of course, have refused to
enforce'this.partioular kind of an agreement.

Justice Frankfurteﬁ: On their own,

Mr. Miller: On their own, as a matter of state policy.

Justice Frankfurter: On their.own as a matter of state
pblicy?

Mr, Miller: On thelr own as a matter of state pollcy.

Justice Frankfurter: But that 1s not what they did.

Mr, Miller: No, that is not what they did. They simply
said, "We are confronted here with an agreement, the enforcement
of which will be to enforce racial residential segregation
through our acpion, which 1s state action, and they sald that
is state which is interdicted in Shélley versus Kraemer.

Justice Minton: Whose constitutlonal rights are violated
by that?

Mr. Miller: Petitioners' here -- they sayAthat.their
constitutional rights were vliolated.

Justlce Minton: Of course, you do not agree with that, do
you? |

My, Miller: ©No, oilr.
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Justice Frankfurter: But 1f they were right, you would
agree wilth 1t? |

Mr. Miller: If they were right, your Honor, I would feel
like the California Court.

Justice Frankfurter: Pardon me?

Mr, Miller: If the& were right, I would feel like the
California Court. I would be bound by the ruling of this Court,
of course, It 1is ﬁot a matter of an individual preference, agaln,
It 1s simply a matter of the duty that every cltizen owes to be
bound by whatever are the laws of the land.

" Justice Frankfurter: If the petitioners are right that
Shelley versué Kraemer does not rule this case, then the
Californlia Court cannot rest a denial'of their claim by invoking
Shelley versus Kfaemer.

M. Miller: That is true, your Honor.

Justice Frankfurter: Although they might invoke a local
policy as to which this Cowrt would have no say?

Mr. Miller: They might invoke a local policy as to which
this Court has no say; they might invoke other constitutional
principles not directly adjudlcated in Shelley versus Kraemer,
and thus win the assentvof this Court, Any of those eventualitiea
might exist.

The Chief Justice: Whaf non-Caucaslan's constitutional

right has been lmplnged?

Mr. Miller: The conatltutional right of no non-Caucasian in
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this particular case has been impinged.

The Chlef Justice: How is that?

Mr. Miller: The constltutional right of no particular'non- :
Caucaslan in this particular case has been 1mp1nged. The im-
‘pingement of the constitutional right, as I tried to say &ester-
day,thrdugh an enf;rcement of thls agreement, would be the con-
stitutional right of the respondent, who as a seller might have
her rights curtailled upon considerations of raée or color, as
the white éeller in Urciolo versus‘Hodge, or the white prospective |
seller in Buchanan versus Warley.

The Chief Justice: There jou do not have any question of

race involved., It makes no difference whether he is Caucasian

or non-Caucasian,
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Mr. Mlller: That 18, the seller?
The Chief Justice: Yes.
4 | Mr. Miller: That is right. The seller, Jjust as a seller,
» hae no particular race in the situation. Race comes into the
- situation where her right of free allenation is impinged as to
‘ the buyer, | | |

The Chief Justlce: Race came into the questioh in Shelley
versus Kraemer; - |

Mf. Miller: Yes. Race came 1nto the question in Shelley
versus Kraemer. Race came inté the question 1in Buchanan versus
Wariey; Race comes into this question,

The Chief Justlce: Now, how does race come into this ques-
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tion so far as the preservation of a comstitutional right? It
has beén.said that a constitutional right 1s personal; and on

the race 1sste -- I am not talking about the other facet -~ but

. Bo far as the race 1ssue is concerned in a constitutional right,

.you could raise that?

Mr. Miller: The fesbondent.here may raise it,

The Chief~3ust;%e: The respondent is Caucasian.

Mr. Miller: She is a Caucasian., But she may faise’it
because of fhelinh;blfion that 15 attempted t0jbe 1ev1ed upon
her 8ale, because she 1ls éeliing to a non-Caucaslan. That, of
course, as I said.beque, is the same way in which Buchanan
versus Warley raiseé it. He had a Negro buyer. He himself was
a Caucasian, He-had'a'non-Cauoasian'buyer. | |

| So ‘the first inquiry in Buchanan versus Warley was this
same question which your Honor poses to m; now, as to how
Buchanan could assert that issue in that case.

The Chief Justice: What effect, if any, do you think the
Corrigan case has? |

Mr, Miller: - I beg your pardons Which case?

The Chief Justicé: Corrigan versus Buckley.

. Mb. Miller: None at all, sir. I would nﬁt quarrel with
the doctrine of the Corrigan versus Buckley case; which simply
held that, sfanding alone ==- ﬁnd th1$, of course, was reaffirmed

in Shelley versus Kraemer -- that these buyers were violating

nobody's constitutional rights, that they were Simply vold,
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The Chiéf ﬁustiqei Now, what effect would thils cdntraot
have if dsmage might not f£low from a breach?
o Mr. Mill§r= It wouid have whatever effect 1t might exert
as moral'suaaioh. It would leave them perfectly free to enter
into .and to.observé the agreement ﬁs between themselvea..
The Chief Jusﬁice: They can do that without a contract.
Mr, Mlller: Ybs. But a contract might add to 6r might -=
The Chlef Justice: It is your position that there is no
sanction and no way.in whiéh a breach might be résultant in
. damages? : |
Mr., Miller: That, your Honor,}is my contgnt;on.
Thé Chlef Justice: Or any other effect? 1In other words,
it Just has no effect? |
Mr., Miller: I thihk it has an effect, I think in the world
of reality it has an effect.
' The Chief Jﬁstice: You say this 1s an agreement between
them; this is a written contract. They can have a verbal con-
. tract, . | |
Mr;'Millerz Of course,
The Chlef 3uatiqe: But it Just stands there as an agreement.
between the two people without any other result to take place?
Mr, Miller; Without any other result to take place. That
is the concept of voluntary adherence which this Coﬁrt annouﬂced
in Shelley versus Kraemer, because it seems to mé that the threat

of enforcement, the actuallty of enforcement -
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The Chief Justice: But stlll, in Shelley versus Kraemer,
you have an angle that I think you have not here, and that is,

the buyer was a Negro and clalmed that his constitutional rights

‘had been violated.

Mr. Miller: That is right. And what the Court struck down
in Sheiley versus Kraemer was the rule of law drawn from the
common law bf_Michigan and of Missouri which gave the State
courts the fight to issue specific performance.

Now, hefe, except for the incident that the lmmedlate person
before the Court happens.to be a Caucasian, the State courts --

The Chief Justice: The person who railsed the constitutional
duestion because of color =-

Mr. Miller: (intérposing) -~ that is correct, because of
color, was a Caucasian,

Here the States are asked to announce another rule of law
dfawn from their common law, no less calculated to achieve the
end of raclal residentlal segregation than the command of
apecific pérformance. .

The Chief Justice: I thought you sald that they had a
State policy expressed, and that the Californlia Court rested
upoﬁ Shelley versus Kraemer, I thought you said that yesterday,
and again today.

Mr. Miller: .I sald that, your Honor, because it seems in
ﬁy view that the action that was interdicted in Shelley versus

Kraemer was judicial action, court actlon, State action, and that
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the interdiction dld not fall on the remedy of specific perfor-
mance alone, but that it fell on all State action, which I said.
Now, of course, there 1s a circumstance here that here 15 the
covenant or agreement, and actually there are three or more
,barties to 1t. The effect, taking 1t in itg restricted sense
here, of the levy of aamages in this aétion, is to enforce this
agreement as to all other parcels of land within that particular
area, jJust in that restricted sense. Perhaps 500, perhaps 1,000,
could enforce thé agﬁeement as to that pafticular area, and beyond
that, of course, 1t 1s td enforce residentlal eegﬁégation. That
is what they want here,

Now, as I say, it seems to me that our courts had a right
to look to the result that would be achleved by announcing this
rule.of law even if they are only . announcing it in a sﬁecirié,
narrow context as between A and B. They could not be blind to
the consequences of what they were doing. They had in mind the
admonition of this Court in Shelley veﬁsus Kraemer, that ﬁhe
purposes of the Fourteehth Amendment must never be forgotten,
that the Fourteenth Amendment was no narrow statute, like the
étatute.of limitations, to be waiyed at will.between two persons.

The Chief Justice: What do you say to the discussion in
Shelley veraus Kraemgr ﬁelative to the Cerigah case, and the
1asues'be1ng different, that in Corrigan 1t‘waa urged, as 1 re-
call 1t, that the contract was vold? -

Mr, Miller¢ Yes. |
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The Chief Justlce: What do you think about that discussion?

Mr. Mlller: I think that that discussion, of course -~ as

‘I understand this Court, this Court affirms the ruling in

Corrigan vefsus Buckley, insofar as this Court was not drawn

'1nto a discussion of Void covenants. This Court said that

Corrigan was correct.

The Chief Justice: This Court sald that that lssue of vo d
was not present here.

Mr. Miller: Yés.

The Chlef Justlce: 1In other words, in Corrigan versus
Buckley, they had not taken the approach; they had not considered
tﬁe contract in the same wise as they were considering it here;
that 1s correct, 1s it not?

Mr. Mlller: That 1s the way I understand i1t, your Honor,

So that the agreement was left, Now, 1t is from that
language that petitioners draw their concluslion that they have,
{(a) a contract, and (b) a valid contract, and thus erect the

gaudy superstructure that enforcement must flow and that the

courts must act blindly no matter what they may do because they

say we have a valld contract. And, of course, once you use
"econtract" --
A-The Chief Justice: You agree that they had a contract?
Mr. Mlller: ‘They had an agreement, your Honor. A contract
imports enforcibility,

The Chief Justlice: I have heard that argument, toco. They
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had a piece of paper, both of them signatory, by which they
agreed to certain terms; 1s that right?

Mr. Miller: That 1s right,

The Chief Justice: Now, you say that that41a a valid con-
tract?

Mr, Miller: I do not say =so.

The Chief Justice: Please permit me to continue my state-
ment,

As 1 understand you, you agree that there is a contract?

Mr. Miller: 1 agree that there is a writing, If "contract"
is used onl&-in the sense of writing, I agree. |

The Chief Justice: A writing, to which people have agreed?

Mr, Miller: A w?iting to which peﬁple have set their signa-
tures, yes; sir, |

The Chief Justice: And that it is not such a writing,
though it may be carried out -- the contract, I am saying, be-
tween the éeople signatory ~- but 1t cannot be enforced in the
court? | |

Mr., Miller: That, sir, 1a;righ£.

The Chief Justice: And 1t 1s the latter part, enforcibility,
that is really your case, is it not?

NMr, Miller; That is the latter part, enforcibility.

Thé Chief‘Justice: And you do not want to say that it is
a valid contract or that 1t is not a non=enforcible contract,

because you do not want to weaken the enforcibllity end of that,
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But, as a matter of fact, 1s 1t too strong to say that there
was a contract entered into, valld between the parties, but from
yowr viewpolnt, not enforclble ln the court bedause State action |
appears which strikes 1t down?

Mr, Miller: 'Yes, your Honor,

The Chief Justice: That 18 not too far from what you are
saylng, 1s it? | ”

Mr. Miller: That is not too far from what I say. I would
not use the w@rds, "yalld contract", but that is --

Justice Frankfurter: There 18 nothing unique or exotic
or stfange ébout an agreement betweeh people which they can
enforce és long as they pléase and as scrupulously as they please,
but they cannot ask the court to enforce it; The whole law of |
restraint of trade, in Engliéh law, for 200 years rested on that
distinction,

Mr., Mlller: Yes, your Honor, and there are many kinds of
agreements valld as between the parties in California and to
which voluntary adherence may be given which the courts could
. not enflorce, |

The Chief Justlce: You wouid not go that far at this time --
the use of the word "valid"?

Mr, Miller: Yes, your Honor. I think that that is correct,
because when they use the term "valid" they use it as a word of
art importing enforcement. That is the only quarrel that I have

with 1t. That is the only quarrel,
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REBUTTAL ARGUMENT ON BEHALF OF PET;TIONERS
By Mr. McKnight
Mr. McKnight: 1If it please the Court, and counsel, in

counsel’s discussion of the Shelley case, counsel only goes to
half of.the test which was laid down in the Shelley case. The
test is lald down 1n two places 1n the Shelley case, one on page
13, where i read the other day, and again on page 18, the latter
part of page 18, where it says: '

| "Against this background of Judicilal .construction extending

over a perlod of some three-quarters of a century we are called

'upon to consider whether enforcement by State courts of the

restrioctive agreements in these cases may be deemed to be acts
of those States" -
| That 1s the first part of the test -- "and if so, whether
actlion has denied these petitioners the equal protection of the
laws which the amendment was intende& to insure."

Now, counsel only applles the flrst one. He thinks.thab
when you come to the conclusion that 1t is State acﬁion, that

does it. The t7st has two folds to it. You find that it 1s

State action, and when you find that it 1s State actlon, then

you look to see 1f the State actlon denies the individuals
before the court any constltutional right,
In thls case, there has been no constitutional right of

this respondent which is, in the slightest, in .effect, dénied.

A

Everything that has taken place here ls a consequence of the
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respondentis contract, the terﬁs of the respondent’s contract,
which she established. .

Counsel speaks of substantive law, but the substantive law
is only that the agreement of the partles wi;l be enforced;
valld agreements, valld contracts,'will be enforced.

Now, counsel épeaks of & statute which said that racial
covenants which - had been signed could.bevenfbrced. "According
to Aahwandgr versus,T.V.A;, citing good authority, the Court
will not pass upon the constitutlonality of a statute atfthe
instance of one who has avalled h}mself of 1ts benefits,

If all of these people tooklthe benefits of that statute
and contracted in reaponsé to it and enjoyed its fruits and
then thereéfter respondent wanted to challenge the constitution-
allty of the étatute, they could not chﬁllenge it. But this is
not a statute, This ls only a contract., And counsel’s reason=
ing would apply to every contract, because every cont;act limits
a person's conduct in a way in which the Legislature could not
limit it. Whehever you enforce any contract, you call u@on the
gule of law that conéracts will be enforced. A contract can be
enforced'because the 1ndividua1 hﬁs conéented to that State
action., That 1s what he has contracted for., That is what they
had in mind when they slgned the agreement.

I would like to cover a couple of things. Counsel speaks
of Plkaar, and it i1s well to contrast the pefition of Pikaar

with Urciolo., Urclolo was a defendant who had not signed any-
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thing, who had not consented to any burden being placed upon

him, but petitioner is a beneficlary, and the benefit which the

petitioner Plkaar 18 looking for is part of the promise which the

respondent made.

So everything in this case 1s what thls respondent agreed

to. It is part of what he said would be done, and he anticipated

that the Court would take care of Pikaar, whereas Urcilolo dld

not agree that any burden should fall on him.

In other words, 1t 1s a case where Plkaar can take the

benefit of respondent's contract, but Urciolo could not take

the detriment of a term which he had had no power over at all,

That 18 the test which the Shelley case made. Every one of the

petitioners in the Shelley and Hurd cases, in the Shelley and

the Sipes and the two Hurd cases, every one of the petitioners

had not been partles to the agreement.

!

Now, the next thing, the petitioner talks about racial

segregation, This willl not réﬁult in raclal segregation.

Counsel talks about preventing occupancy in all the rest

of the tract. As a matter of fact, I willl have to leave the

record a little bit, but there are 18 properties among these

!
60 properties which would not be affected by this action at all, k

for the reason that eight of them have been occupied since that ﬁj

sale involved here, and 10 more in addition to those eight are

not covered by the covenant at all,

So there cannot be any segregation 1n that distrlct., All
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of the cases that have come to thls Court have been from places
where there was mixed 6ccupancy. In the Hurd case, I think 1t
was 11 and 20, and in the Shelley case, I think there were seven
non-Caucaslans in thé neighborhood, .I am not sure about that
figure. But I know that they were mixed.

In other words, these restrictlions do not prevent occupancy,

but they compensate for an economic 1oss which is part of the

thing which was contemplated by the signers of 1it.

Justice Frankfurter: Economlc loss in relatlion to what?

Mr. McKnight: Economlc loss, your Honor, in respect to the
yalue of the property.

Justice Frankfurter: The value of the property 1s affected
because 1t is aimed at the exclusion of certain people. who happen
to be colored rather than white; 1ls that it?

Mr. McKnight: No. There are two elements in that, your
Honor, One is that the demurrer admits a damage to each one of
these in a considerable sum, and on the second matter,_it would
be a question foé us to go into. All we are asking is an oppor-
tunity to put in evidence on whether or not this property liter-
ally and actually diminished on the market in value, We Just
“want -~

Justice Frankfurter: Suppose the answer 1s, "Yes, it did,"
Suppose’the answer 1s that if you allow colored people in, it
would diminish the'property;:what then? |

Mr., MoKnight: That, then, is what --
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Justice Frankfurter: There 18 a certain diminution in
the propérﬁy that the Constitutlon does not allow?
Mr. McKnight: But'these parties contracted to protect each

'other.l It is their contract,

Justice Frankfurter: The question is whether they may so

protect themselves.

Mr. McKnight: But the Conatitution is personal to each
one of them, your Honor, and each one of them has property
rights in the property, and they.can -

Justice Frankfurter: You mean, in some cases you could
show it and in some cases you could not show it?

Mr. McKnight: No.

Justice Frankfurterg How does that affect it as to what
the Court says about 1t?

Mr. MeKnight: The Court wlll Just glve us a chance to show
whether in thls case there were the damages alleged, which I
think we can prove, |

Justicé Frankfurter: The damageg would be due to what?

Mr. McKnlght: But that does not ralse a constitutionél
question,

Justice Frankfurter: To what would the damages be due?

Mr, MeKnight: The damage would be due to what the property:
would be worth on the market.

Justice Frankfurter: Because of what factor has this re-

- strictive clause any relation to the diminutilon of the property
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Mr. McKnight: The restrictive clause -~

Justice Frankfurter: What was 1t put 1hmthere for?

Mr. McKnight: It was put in for two reasons: one, it was
an agreement -- well, let me see, One, to discourage non-
daucasians coming into the area, but if they did come in, then
they would be protected by the actual property damage.

Justice Frankfurter: It all goes back to the desire of a

property owner to confilne his use of property in a certaln way.

Mp. McKnight: That 1s his constitutional right in his
pgrtioulaf property.

Justice Ffankfurter: That 1s the question, 1s it not?

Mr., McKnight: Well, no, your Honor. This Court has sald
that in the Buchanan cése the man had a right to sell hls pro-
perty.

The Chief Justice: Your time has expired.

Mr. McKnight: In the Buchanan case the man had a right to
sell his pboperty. That was his constitutional right.

(Whereupon, at 12:52 o'clock p.m., the argﬁment was con-.

cluded.)






