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IN THE SUPREME COURT OF THE UNITED STATES 

- - - - - - - - - - - -
ALFRED BROWN' MRS . RICH RD LAWTON , Er AL 

VS , 

BOARD 0 E UCAT! ON , TOPE KA , Et AL 

F_ i\NCT S B , GEmiART ET AL 

V 3 

ETHEL L UISE BELTON , ET AL , 

rH MA S BOLLING ET L , 

C !ELViN S i1.RPE 1 ET AL , 

HARRY BR GGS I JR •• ET AL 

R hL T fT, RT AL 

0 OTrt' E, D v S AL 

OU SCHO OJ\R OF P nc f.rJW W 
c .GT ' 

- - - - -
.•0 
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The above-entitl d matter came on for r 1 r g n t 

12 noon , 

PRESENT: 

The Chief Justice , E r l l rr n and As o 

Black , Reed, Frankfurter , Doug las , 

Bur· ton. C lar lt , ,;an t<..n aud Uu · lan . 

APPEARANCES: 

On e hal f o f the Board o f tion o f 

Topeka , Ka sas: 

II ro l d R . Fatz r , At o rney Gcn r al noa :; 

On l)ebal f o f Ol iv r rown , •i; .1\1: 

L. Carter . 

On :Jehalf o f Francis D. Gebhar t, E ·- r, 1 : 

.Joscp. Donald Craven , Attornoy Genera f 

Dc lawo.r 

n be a l f o f Louioe Belton , Et Al : 

L. Reading . 

On be a l f o f ::>po t'l s wood Tl omus Bo lling .t:t .IU : 

E. C. daycs and J a m s • Nabrit , Jr 

On Behalf of C.. elvl.n Sharpe, Et Al · 

'l i l 'lo D. Ko:;. man 

o Doh f of llarry ·i Et .111 : 

Th r ood 1a ·uhnl SfJOd oou I , Ro in , , 1· 

of H. I . 11( tt. l . Al : 
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APPEARANCES - continued . 

On Behalf County c hool Boar-d o 

Pr ·· nee Edward County , Virgi.n a , Et Al : 

Archibald G. Rober tson , and 

Lindsay Almond, Jr ., At t orney Gene· al o f Virginia . 
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Th Chi f Justice No , 1 on the Calendar , Alfr d 

Bro n , Mrs. R: chard Lawton , et al , vs . Board of Education of 

Kansas , et 1. 

Th Counsel are pr son t , s ir . 

The Chief Justice; Attorney General Fatz r. 

ARGUMENT ON BEHALF OF BOAI D OF EDUCATION 

By Mr . Fa zer . 

tr . Fa t zer; Ctlie f Jus tic e a nd Mettb.or s o f the Suprc m · 

Court: I am Haro l d R. Fa tzer, the t o1·ney General of Ka nsas 

and ith m t oda y i s Mr . Paul E. Wi lson. t he Firs t Ass1.stant 

At t o ney General who has pr eviously argu.ad the State's pooitio 

wb n t e uestion o i the answer to l , 2 and 3 . 

'IP' s heretofore. 

To c;y , we app3ar not as an o.. ::\ver.sary . VIc appear 

h re tc be o f ass is t a nce if we can to t he "'ourt i n 

i e ·e that proper docrees are imp')seC: and made , 

in ann1er direct ly t o t he qa stiona . your 

Donors . of 4 a11d 5 a nd t he subsequent .ubsections , 

n.ni: t o ay that . r t1onnlly in Knnans , aeg:.-cgation as 

nr t bPen a po l icy o :. that s1ate , on H state level . VI • susp c ·. 

t. at t he Kz.nEias casu pr obably tho le .t complex 0 any 

:.nat :A.s be for l. t. ,ioh t o aay t t tha·: h n vor bo n 

tter of a t polic . w be iove thn h de i on 0 

,j . Cour t tmo IJ "" receive b t:h i:u ·nt ach ro a ol 

c 
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wi tb .• 1. 

ita l'lnswering and assisting t his Court , I sh. l L be 

very brie f stating our position , wha t we be lieve s hould be 

done w· th re.,pec t to the case tha t is now bof ore the 

t ha t is , the Tope ka Board of Educa tion . 

Honor s , we be lieve t hat 4 - A should be answered 

in t he negative . We do not belie ve tha t the immediate 

forthwith admissi on o f t he Plaintiffs--a l t hough they may be 

in the s c hoo ; I am not prepar ed to te l l the C\)Urt that they 

are not, 1 s spec t t hat they are--would, a nd as the Boa d of 

Education found, worlt a hardship , would impair tivc 

rocedures 1 and so r:Je would sugge t to that no decr<!O 

b en uould fo thwith admit any student to hlJ 

school of his choiceo Rather, we believe that t he Co rt 

exercise its equitable juriHdict i on a · all in 

'· hese case3 Jecause of th pablic l"ltc e:::s t involved , not lith-

and ng the fac t the Plainti : t s in tho case would 

undoubtedly '1ave 3ome present and illlli' iate right and p .\·son l 

ight of admission t o the echoole. 

believe , your I want to mak a bri f 

r port o ituation that has dcvelopad oince the bri f in 

Kansas c e a fil e d- -we bel.ieve tbat th1a cas ohoul b 

red , that it hould b re .andod toto Fed ra. Di ric 

0 K ns I aho l d 1 k to '(11 u and i I 

n n o 
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segregation 1n th public schools in city, 

It was COIIUIIenceci on 3, 1'ht) 

policy announced by 'the :Scnuol Boar d wa . o terminate maintenanc 

of segregation in elementary schools as rapidly as was practica-

ble . Five days following that dat . to •v1t, September 8, 1953, 

segregation was terminated in two schouls in the city . It 

involved only approximately ten colored t; hildren , but they were 

living in the district . They were pcrmi ted to attend thos 

s chools . 

Justice Bul' ton . You refe rred to the termination of 

segregation in the elementar y schools? 

olr , Fatzer. That is COrJrec t, 

Justice Burton: Has it been terminated 1n 

t he other schools? 

Mr . Fatzer . There is nona in Grades 1 to 6 M,. 

Justice. 

Tha t was called the firs t step. The s e cond ste vas 

ade on y 20 , 1954 . And that was effective for the school 

eTm , current s chool t erm, 1954-1955 . 

At time, and by or de r of the Board cf Education , 

egregation t erminated in twelve school districts in the 

c lty and transportation was no t provided t o the Negro chool 

child en i n t hose tvelvo diatric 6 D on t ho baeie th t 

h ch:l.. l could · h3 ach ol o f t1 t dl t r i c · bu I.L th 

f (• "i:O : f.&. • t •· 
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hicb b bad b n a ttendi ng . This aff cted approxiaa e l y 113 

children p l us t he t en t hat bad bee n pr i ous l y a ffect d f r om 

Step 2--123 Negro c hildren 1ere pl ac d in the i tegr t ed 

Jus tice Frankfur t er. What is the t o ta l o f s chool 

population i to which these 123 were merged, r o ghly'? 

Mr . Fatzer : 1 will have t o refer--

J us t i c e FrantdurtE!r: Wha t magni Wa s 1 t 10,000, 

or 50,000? 

Mr , Fa t zer: No , nothing of that kind. 1 t h i nlt 

p rhaps the s chool population in Tope lea i s r oughly 820 0, Mr . 

J ustice . 

J'usti.ce Fra nltfurter: !.io t here was no pl"oblem of 

space a nd buildings, and none o ..: those problems? 

iJr . Fa t zer ; I n one school ther e was. One schoo l 

in hich , in the s o - called Polk School ther e was the space 

problem and I t hinlt: three childl 'cn were admitted t o that 

schoo l and others were not because of this spac e probl em. 

J us tice Franltfurter : And there was no re- districting 

of t he dis t J·1c":s you have? 

.lr. Fa tzer : Not at that time . 

No " I s po!>;e to you:;: Honors of a subsequent event 

that occurred subsequent to the filing of the State ' s bri f 

ore i n rear,v.mse t t he reqt...est of t he Court, v1bicb occurr d 

o r ebr .ry 23 10 5 , ie havo \;lith us today tho rni utt- of 

. ( f Cof ( () • 2::1' !15. h:& c 
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e ave fil d in the lerk's of f ice 

rief f 1 d in this Court in respons 

8 

a s pplement to the 

o u tions 4 and 5 

by the Court. We file it simply f or in ormation 1 

purposes to show the good fa ith of the mom rs of the oard 

o Education of Topeka in carrying out th · pr•'3Vious announced 

policy o f ter;ninating segr gation a s rapidly UG practica ble. 

Now this third step, your nonoro, i s effective 

September , 1 55 . It provides, • . .&.: that ll' beE:n 

terminated in all remaining bui ldinr:.:.;; (2) That t he 1\lcl<inl y 

Ele •entary School one o f the colored schools, be c losed . r.d 

that it be placed on a standby basis f or t o comi g year; (3) 

That co or ed sc tools, Schoo , Monroe and Uashi • tc n 

be assigne within the areas of the ci .y, tho 

sama as any other school area in tbs city and that any child 

1ho is affected by the c hange in the school district--! will 

go ancad--any child vho is affected by the change in school 

d · strict lir>es e.s recommended on a map ·.vhich ne did not 

tereto, be given the option of finiab1ng th elementary grades 

i the school in vhich he at tended in 19G4 and 1955 . That is, 

he could atte d the school in the di8trict i n which he resided 

o , if the mY.'/ district t:'>"/crlaps now into a district that 

y existed before the re-districting , he can attend 

tae school he attended las t year . In othvr word , it 1 

to oth th v·ito and tho color-d .student 

T to ,, r.t 
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to the baais or the reasons for which thi r -diatricti ng w • 

done? 

Mr . Fatzer: The basis of it was done, of cour e, Yo r 

Honor, on he Court 's decision of , 195_, t comply with th 

order of this Court that segregation, per sa, was uncon tit -

tiona l . That is th basis of it . 

Jus i ce F ankfurt r : You 

Negro s chools? 

Mr . Fa tze Yes. 

were exclu ivel 

Justice F ankfurter: And those were withdrawn from 

use y the City? 

Mr. tzer : was , your non or . 

Justice F ankfurter: One '!as. And the o-chers are 

aow available to intermixed, iE: ·chat it? 

Mr. Fatze : Yes. 

Justice Was that di8tricting a geo-

g:cap:'lic districting? 

Mx . Fatz"'· : Yes . 

Jur:; cice 1!' anltfurter: Was there any indica tio in the 

minuteo of th-: oard or in any .. 'r .,,.,, . •H, to the 

exact ge ographic nature of this districting? 

fr. Fatzer: Unfortunately, yotn· onors , we did not 

t.ave to this the map o f the Board of Education which 

na ted th particular districto of the City Schqol System. 

t t la 
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r . Fatzer : we would gl· d t 

Justice R ed. Could you also nt thnt how!n 

t he percentage of actual white chil en i u the rlistricts? 

P.h:- . Fatzer: I think that is ct forth here Ul he 

f gu es o f the intendant of Public Ins· ruction and 

approved by the Boa d. 

Tllis shows roughly, your llonm.•s , . .l!\ e-;tilnat i on :l --

on t1e a ssum:p· ion of one-th rd of the c.uild:cn he 

strictly colo ed s c hools, and th 3uchnnnn 

::ichools,who would b given the choice ·· o a'Ci:end the school. .. 

whic. they attended l ast year, those th ee t GO 

into the in which they , i ght nd ctond 

the :.tl :l - \S·hl te e:chools--one-thi d of the colo:t.·ed chi l-

dren will attend tha school which thoy attended last year or 

this present term. 

Bea in mind this is effective :i.n Sep·i;ember of th:t.s 

coming term. 

The:re is ano ther provision in thJ.B resolution oi' 

the Tope -::a Bo rd of Education and that is tJi th respect to 

ltinci rgarten children, that those chi ld::'on en te. ing k 11de gar ton 

i n 1955-1956 , September of this coming yea , t is comi g 

:.;ept-mber , th-:>se 1ho are affected by the c hange in the 

Lchool d!Dtri.t boundaries as recottr:tendod, be given th option 

of attending the sa·e school in 1955-1956 t oy ould v 

•'•h 
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t has b3en reported to the torn 

that the purpose of this c lause is tha if p r ent 

ho had a child t t1at would enter klnder art n this 'i ar form rly 

lived in a segreg .:ed dis trict and s a rcsul t of the c h •. niJ 

of school district bounda ries, a result of this policy, th 

parent ca n send his c hi ld to the he 1ou ld have a ended 

ast year or this cur1·ent tc-1'111 if he h.ld eon ld eno o:.-

he can a l ways send him to the school in d i ... trict \n <"lhich 

he resides . 

t has been sugg stod to us tha.t th pu:.rpos c of 

t hat is t o permit any parent to move from the a r ea w ere h l i vco 

t o s o e in the City . 

J ustice eed ; Have you i ndl.cat ed th numbe:c of cac 

in each of these d i stricto, the number of v,hi te und colored 

:::hildren? 

Mr Fatze:. : Yes , if 1ave i'l , your ionoll" - -

J stice Reed : 1 huve it . 

Mr. Fa·i;zer : On page 2 i t ohows app1·oximato l y t he: 

nunbe r o f o t udenta changing. from t e fom· colo··ed ochool" 

t o the non-oogregated schools. 

J us tice need' Those I suppose arc the 

• chools? 

t·!·· • e. t z r : That · a corr.oc t. I usod tho t m "non-

1 teg:· t. ted ..::cho :J ' .o o l ch da of chi o l)r . 
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paragraph 4 , it doe s mt show the number of white and oolor d 

in diiferent gradea? 

Mr . Fatzer: WeJ..l , if Your Hono i l l r, down o t h 

last four schools l isted in Paragraph 4--r:uc tn.nau, Mo r o 

cK1nley and Washi gton .. you will note the estima t rl ' t l o 

+his year is considerably lO\"Jer t ha n the actual 

at tendance on this present school term . 

is rue o f the other schools af f ected. 

.her aa, the rovers 

Justice Clark : What waz ;he t>,.t ·t.cndnnc c thi<-: pust 

.... ession this present system? 

.. lr, Fa tzer : In the '/hole: sch ol systcn? 

Jus ·i:ice Cl ark: l1o, the luat tleoc ochools? 

!l!r. Fatzor: B J1 r' Ifo, I 

::, .... g your pardc. Buchanan 136; Mo· r0e , 256 . 

Justice Clark: That is ti.l .J- fi rru ·c.s he o, I eo . 

1 tilought that was the next 

F.:>.tzer: Ho, thio is tho actu.l.l, l0-15-54 , Mr. 

J .,.tice Clark, turu to the a.nd side o tho patJO 

Just ice Clo. :t. Yes, I sec. 'Ihunl you. 

.;ustice Rovd : Aro your pponents here? Aro th y 
,oing to nrg e? 

lfr. Fatzor : Yes, they are . 

Ju"' ic J,a Ian: Could a l you q o tion? 

T •• f tz l • i • 
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two columns , for ex mp1e , the difference between 110 and 136 

in the case of Buchanan, is that a resul t of your redistricting? 

Mr . Fa.tzer : That is the estima ted r es ul t of 

redist r i c t ing . 

Justice Harlan : Without regard t o the poss 

exer cise of the option that you referred to? 

Mr . Fatzer : Well , that is ta .. into cons ider tion 

on this estimate on the basis tha t one-thir d of the c hildro 

a t t ending Wash ington , Monroe , Buc hanan , w:.. l l r ema i n . Two -

thirds of the wi ll go to some other schoo l . 

Justice Reed . Ar e a ll t he s c hoo l s under 4, are 

or ou l y t he last three? 

Mr . Fatzer: The las t 4 are, Bucha nan, Monr oe , 

l':!c Ki . ley and Washi ngt 

J ustice Raed : Tha t is my understand t ng , but I 

still do not unders t ·.nd how col ore pupils a ra estinutcd 

to bo in s c oo l nex t year . 

Fatzer : 58 , your Honor , a t t he t op o f p ge 2 . 

Just ice Reed: 58 . That i s the es 1m te f or ne't y a r·? 

Mr . Fatzer : Yes , a ir . Nov , 1 am no t quit a ur o 

t at tha t takes i n t considerati on , and i t proba bly doc not, 

the 23 s tudents t hat have been intoir at d on Stc 1 nd 2. 

Tbi ia an of St p 3 t o comp1ot tl pro r m, 

le b U v your llonor , th t hi'.; .o::.. cou l1 

( ' r .., 
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everything it as expediently and as rapidly as poeeibl • 

It has taken a year and five months of this 

t·l illing Board to meet administrative program and problem£ .. 

t o provide f ol' teacher a ssignments .. stud nt assign nt.,. .. The 

int ent of compliance has heen declared . And 

hel1eve .. your Honora .. that the rule of E c lea vo. Poo Je Ban· 

1n 333 u.s. 426 is applicable .. that wh • re the adm1n1atr t1vc 

intention is expressed hut has not yet con1e t o frui t ion .. 1110 

have held tha t the controver sy is not ripe f' or equi table '.ntcr-

vention. vie believe that the cause shou ld he rcmanrJeo hut that. 

this Board he perrr.itted to carry out it ordecly of 

integration. 

per·h a ps t.he Court mi ht he l.nterested 1n the 

othel' cities that are not affected by the decreP in thia .. 

GOVerning s ole ly t he Topeka Boa r d oi.' Educa tion . I ahall 

hriefly cover them. 

In the: first place .. Do I t old ,;he Court .. "th1 

ha:J received no adverse r•eactio n f the pcopl o f 

cci:Jion 

our ste1te. F or inotr nce .. t.he City of .. on the isoou 1 

Uver .. a p o.<:Lmately 3P .. 00') peop c. \•lith .1hout 0 p_r cant 

po pulation. On September 12 1953 tno of 

rlopte a reJolution termin t ng eogr•egatlon 1n Grade 7 

12 .. nd ao an to comp etc th ooercgat1on 0 

c in 1 u a pract h 
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.. 000 population .. with ahout 70 per cent of Negro population. 

they have maintained segregated school s i nce 1969. That c i ty 

a d that Board of Education has terminated scgrc ation in i t 

sys tem. 

In Leavem1orth .. a city of app ox imately 2 .. oo .. 

there is a o pulation .. Negro po pulation of ahou t 10 per cent. 

The system established .. the segregated system was eotah-

lished in 1358 and has bee n maintained constantly since that 

time . They ha ve ado pted i n t hat Boa rd .. ln that 

city .. c:.nd the firs t positive step taken l n t:1e 

current year in t1hich children of and first 

pupils we r e t o be admitted t o the schools nearest t heir 

res idence and presumably in the ensuing ochool term it 111ill 

be extended t o Grades 2 .. J and perhapo higher. 

I should like Just briefly .. you1." Hon 04":J .. ·co quote 

from a repo-:.' t fr o.n one o the school authorities in Lcaveot-J O ·th 

1111. h respec •: to t e time that .. in his Judgme nt .• •cq uire 

to complete their voluntary program.. nccausc I thinlc .. in the 

f'i r st place .. this man is one of the lear ing publlc school 

ed caters i Kan:J.Js .. he has started the movement in Leavr. IOt•th 

to c omply with the Court' o decision and I IIJOulrl like .. juot 

briefly, to read part of hia report to our office: 

"In my JvrJgmcnt .. the :Jolution ·1lll have to ho 

r., r ei ully and olaJlv l ntrot:luc d. You · nr I and mo Bo rd 

c ll c t I # I 
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integration trom the standpoint of our established pr1nc1pl s 

of Christianit! dnd democracy . iOtiCVCr • th e i.J 

a sufficient numher o1· biased an<I [YreJudi cd [)Cl' s ons oho tJill 

make life m1serahle for those in authority 1<! o attempt to 

move in that d1rec 1on too rapidly . a a c o equence. m::mr or 

us tn.il be accused o · our f e et • in tile rna t t cr. not 

because of our per nona:t feel.ings or inclin·ltlons .. hu 

because. in dea ling 111ith t he public . t • noruJ npp vnl 

· na ae:cept; :=:uce is :.na:i.spen sabl.e. U c c ::::-mct f orce 1t . Ile 

can only coax a nc nurture t along." 

I n Kansas City. Kansas. Wi th a population or 

app\' OXl.ma teiy l30. 00U per son::J .. about 2U .? per cent <:.r€ rnemhOl' 

o. the Negro l shoula Ot;t that t hi e:1-cy han 

a greater per e:ent of Negro populati06J tha .• uome nouthern 

c ities . s tJch as Da"las .. Louisvii.le • .Si.;. i .. ouio .. l.Uami. Utclohor.,n 

Cit;y .. and 0r1 J.y sJ.ight.ly .i.css than l..1 b<Ht:i.rrorc . 

lit; t o tho present ot.hool terrn. :i.nc· u6.1.1g t:hc pr o nt. 

chool t e ·m- - 3xcuse n.e- - u ::. o the p·N:::::cnt .... cr.oo term the 

C1.ty hae ma1.11tained ocven e · ementat>y och.oo :u, .. one Jun1o1. 

... !', chool · 1<\ cr..c hiph ucl oo •·or 1'cs appt•oximatcly (,. 0 

g1.•o ot.u(Jents .. 111hile it hao 22 ocnoolo '-'J h i ch \let'o attended 

by mot'e than .. 0 0 11Jhite otudentn. 

Just h1.•1 t'J.y .. the Boat'd ot' f.ducat 'lon of that clt 

c.:. doptcd this -r Jolution ; 1ch L> •ovJ.rJc• :JUh t< n . 
t 

l ,. ' ic .h 0 c.m 
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September 1954; second6 to complete the 1ntegrat1on aa 

rapidly as class space can be provided ; to accomplis h h 

transition from segregation to integr ation in a natural 

a nd orderly manner designed .. to protect t he intc •eat of 11 

the pupils and insure t he support of the community .. on 

they seek to avoid disruption of lif e of ov 

teachers. 

So that city. although no limit io set. th . y 

are proceeding in good fa:l.th and 111ith tU.Jpatch to end 

segregation. 

Par sons. a cit,V' of 15 .. 000 .. loc:J.tcrJ in the southern 

part of the has le3s than 10 per cent o1' 1 wro nopu!otl0n .. 

and t .ey have announce r1 thcil.• policy to end segregation , 

effect:l.ve l ast term -w:l.th respect to al 1 ex ce pt 

school.. r3uc to its cond1t :Lon e1 nd 'c hc fact tnat t ht:re \.o.· 

a lack of adequate facilit1cs and l t r c L1u:tt•ed nc\·1 b uilr 1 g: .. 

a nr3 t·1hen those are completed .. thet•c \·1:1. ] 1 he com pletu .!. 11. .r; 'l l. on 

n that ys t em . 

I n Cof cyvll l o .. a city c.111 t he ... ·.;ate •, i nc .. t he 

t e r n 't a te 1 ine6 approxlmatcly 6 ,. 00') t o 7 .. JJO poo LJlc .. 

a p ror.1matc l y or cent colored populat ion. they doptcd 

rc elutions ocgregat1on ot end of tho ochool 

yc ur. 

Only o1c city t:ta t c have r.o t heard fro • Pot't 

' .,t :. 1 c 
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against the pt•opo ed segregation 'IIIUS from egro citizens . 

I am sure that 'llle shall have no d1f tculty 1111th that city. \v " 

therefore, suggest to this Court that the case be reversed_. 

that it he remanded to the District ou "'"nd tttat the Doa rd 

of Education he permitted and allO\'ted,. the interfere cc 

of any decree .. to cat'ry out the program in e;ocd faith .. ou jcct 

to any objections that a ny person mie;h t. h' ·e t·Jith ct to 1to 

or ,,n.th re s pect to it :J appU.cat ion_. anr.l tha t .. at 

t ha t tin:e _. notice be given by the Court t o Counscl..at which 

1.1:nc those .er!:l may he dealt with by the cou·c t . 

Justice Fra nkf urter: Bny I tJhcthct> .• in 

Kansas .. yc.u have f. cent. a_:tzed autho ity ove r the l o ca 1 :Jt:hool 

t oa rds or · he::· a utonol<' JU S? 

c lected by the people. T11ey are d nanccd i>y the I,)O oplc locally" 

except w th respect to :Jtatc aid .. hu1; it 1o not conditioned. 

upon l oc a l action. It i o conditioned d ily .. average 

Juc.tice F r::.n ki'urter : And on tr.c law enforcement 1rJe .. 

does the Attorney General of Kansao_. a ooum1ng thnt there 1o 

a l a··t Ot an order ot' t;h1o cout•to .. 1.t3 tno aut ot•i-Ly of 

en 'orccmcnt veotcr. 1n tnc. ll'ttot' ncy Cron • ul'f 

Pr. Fatzor : \'11tb rcopoc t to utntc I thinl: 

i :-. co rrcc .. r 1r. .. ur.. 'ou ot ru 11' t IOUl I'} 

' C OL 
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Justice Frankfurter; \-lho would? In a parti ular 

case you have Topelm. Suppose this Cou t enter a a doc reo . 

assume 1e your sugge tion of ren1a ding tho particulnt•1t1ca 

to the district court of the United States and 

a decree ia then entered ... binding ar:;ainst the School Boa d o f.' 

Topeka --I think i t would be_. would 1t not? 

f·1't'. Fatzer: That 1s cort•ect ... the m·- mbera of th<3 

Board. 

Justice Frankfurter: nf'oi'c i ng 

authOt'itJ.. the autt:ot'1ty--haa the Attorney General 

of Kansas any l'CSP nsib:tlity 1n that t'el.)at'd ? 

f·lt'. Fatzer : In thic case .. \Jhen the tht'ee - judgo 

cour t was convened ... the statute was comp l :l.er1. w:Ltn w:i th r·eapect 

t o notice to the Gc.•vet'nor and the Genct·al or the State. 

It t>l OU lc be rrry judgment .. r'!t• . Juot1cP. ... tha t t ht:.: gt'oat 

i nherent POlllet' of t he Federal Distric t Cout't .. that 

it can E:nforce 1to 011m dec t'ee a. 

Justice Reed : 'lr. Attot'noy Goner al ... d o you have 

in Kanaoa at present a law which permits s gresat1on? 

·ir . Fatzet': We do not n:>111_. no .. a ir . \tJe ha v con-

o1dct'ed it to be declared invalid hy tlcc :La1on of t.h 1o Court . 

Justice Reed. That 1a you ha ve interpreted tho 

r cio1on a invalidating yout' la\1? 

Hr . •lltzcr• : Yeo. o1t' . have. 

J u ,. 1 r. 1cn t 
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enforce the State la'IIJ? 

f.lr. Fa_;zer: \<Ie feel any statute--

Just i ce Reed. You have no ohlleat ion t o 

that state 

J ustice Fraokfu1.•ter : t-Jha t were the ;.;·!.ons of 

that state law .. fl1r. Attorney GeneraL in connection ith r.Jt•. 

J ustice Reed • s at was the r.::tt.ut'e of that lav1 

Nr . Fa tzer : Put•ely pel.•mi::Jsivo 

ustice Frankfurter : Just local ochoo l 

to introduce it? 

Ilr. They coulrJ introduce it or t•e.Iect it .. 

·: :!.ch some of theru did. One city :l.n the state never even uner 

it . citie s i n the state prev:l.otsly .. lh:l.ch had scgr•ce;ation 

previously te;:om:l.nated on their O'l<Jn volition. It 1n a put'cly 

pet'm1esive. It 111as a put'ely tatute . \'Je cono1de • it 

t·J ithout 'orce and effect at this time. 

Juntice Ft'ankfurter: A1d you a e in this 11t1gat1on 

hy vit'tue of the req uireme .... of notice to the Govet'nor anrl the 

ttot'ney Genet'al under the t1t'ec - jurlge cout't statute? 

f.lr. Fatzer : That is correct .. your Honor. \rle felt th t 

thio system t.a::J apparently being :a1nta1 cd under o.uthority of 

th1o Cout't .. undet' authority of our Su remo Court,. and oth<:l t' 

e.ppcllate cour tc. \'lc felt tha t JO o•·1 d a duty to uphold tho 

dcc i o:to o of our utate cor ta 1tth r to thlo otat 

t t ·c r.r t.h \.C l'C 
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now not ae an but to aee1at the Court 1n 

any way we can in helping it arrive at a ct decree 1f 

any need be entered loca lly. 

Justice How many atudenta ore invol v d 

here in the Topeka case? 

the f igure. 

Nr. Fatzer: 9200 .. I t 1nlt .. your Honor .. -was 

Just ice Douglas: I in t h1u litigation. 

Nr. Fa'.;zer: The whole school oystem involved. 

Justice Douglas . In Topeka? 

f!Jr . Fa 'Gzer: rr.w recolle ction is that there \•Jere 

':.36 I:e groes .. 7 .,415 children or a t otal of .. 254 

ch1.ldren altogether .. 936 colored children 7 .. 419 white children,. 

or a total of 8 .• 254 . 

Justice Douglas : These appellants in No. 1 you 

::JuJ .. you do not knot·) '-'Jhether they hove all been taken into the 

schools that they sought to enter? 

r.Jr . Fatzer: I can not tel". you that .. air. I aaoumc 

they have. I do not knOJ,I am sure that counsel for the 

f1 Pr>e llant :;an adv:..se the Court on that. I rio not 1<:n01:1. 

Justice· Douglao; I suppoee .. if th re just 

a n application by one Negro otudent to enter the ochool that 

·Jao closent to hio home '\olhich haDD<mcd to he n 111hi 1'.e school .. 

::mr] he 'IIJaa admitt d .. that t;hat caoe ould he como moot then? 
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Fatzer: I that there are mor 

children all the children of the dity school 

sya em are in my Judgment. 

Justice c: Under the plan in thero 

t•l ill he no enforced nfter t'lhen? 

Mr . Fatzer: air. 

Justice Clarlc: That is September? 

l\1r. Fatzer: That is th1s next school term. 

Justice There 111ill be no 

r:lr. Fatzer : No enforced segregation. 

Justice Clark: Now slcippinG ovot' t o thu c i'cy oi' 

ansa.J Ci ty, tlhat is the schedule t.i!el.'c'? I undct'ntoc:,d you to soy 

did nc · have 1.!ef'inite .. :l.s tr.at cort>ect? 

r1iR. Fatzer: t:ell.. if I aa ld that .. I did not 111ant 

to !.e r. e that impression ... rl!r .Justice Clat'l<:, 

Clc•rk: I may have misunc.oratood you. 

r'lt' . I nhall read t·l i'ch some ca'l'c here the 

rc nolution of this Board adopted Auguo'c 2 . 

Justice Clark: : "\llherG 13 lt? I can r·ear.1 that 11' you 

tW.nt t o go ahead • 

rrr . Fatzer: It is on pag 20 of the 

Supplemental Brief of the State of Kansas ae to queat1ona 4 and 5 

propounded by the Court. 

Juotice Reed . Going baclc to age 2 of' 111hap you 

1 Ol.lt 1t .. 
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hut 1n the fourth that refers only to Negr a. 

Mr.··.Fatzet: That is Item No. 4 .. "Th ollv ins ia 

the estimate of the numher of students in 1955-1956 

t·J o uld be in the affected achool3 ." 

Justice Reed: Does that mean Jeg, oes .. too'! 

Nr. Fatzer: Yes. 

Justice Reed: You d on 1 '· kno·,, the percent of 

Ne gro students in each school? 

Nr . Fatzer: )lo .. I am :Ln ct•ro,· .. your Honor. That io 

total enrollment. 

Justice Reed: I understood y ou had a total 

enro l l ment of s ome 

Nr. Fatzer : Yes .. that is co ' 'Ct . 

Justice Reed: Then thet•c ;,s only 27 50 arcounterJ 

f or here. 

f'Jr. t.Je t·J ould be gJ aJ .... your· Honor• .. to t:<: ovirJc 

this breakt1mm respect tc. the:Je ochoolo .. 1·1ith .·eopcc t to 

111hethe r they at•e 111h:Lte or c olored :;.n o:Jnc h r;rado. 

JusticE! Reed : It helD mo. 

IJlr. Fatzet•: All In otl er t·l orda--

Justicn Ree d: You have l:'Cdiotr:Lctcd unr.l 111hat I t·Juo 

i nteres'ced in is t o 111heth ,r tho rcrliotrictinB haa 

t'eou lted ln all the school Dor>ulat:t.on t·lill )0 

unocgregatcd .. or 111hcthcr you will have d of the scnoola i "n'• 

... ct1 ... : n 1 ·1 CCC l "lOp '1 ' en • 
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Mr. Patzer: The colored schools arc 1n the 

the areas that are antly through h1o t oryJ geogr phic 

residential 

Justice Reed: Very no 1na l that t ore io a ..,cpn 'ntion 

of population. 

r1r. Patzer: Noll on th fringe .. s ome o!' t he colot>ed 

stl!dents under this plan 'IIIOUld go '..;o the \·Jh:l.te ochooln .. the 

t•Jhite ch1ldt>en that are in the ne111 nm:1 di.rtr .. ctn .. 

lil:et·J ise complete their cour•se. They can n":; tend eithe·,• ochooL 

It is a Pt'ivilege that is e;:J.ven to either child . 

Justice Reed: And do not kn ot·J long that 

tJ ill continue .. stt>ictly spealdng? 

rr. Patzet>: i'Iell .. from no111 on. I meo.n .. segregation. 

Justice Reed: The plan uouJd r cJult in not a 

3e6regat(?d schooL but an school a all-Nogt,o 

oc col? 

f·1r . F tzer: It io IllY undo ot:ndir.g .. o:J.r .. that 

that t·>ould not be the caoe. No11J for the .. if you t·Jill 

note under No . 2 -D .. any child who is affected by the chan130 in 

district linea herein .. be Gi on the option of 

f inishing elementary grade a. That 11Joultl be .. if. he t·Ja tn tho 

fir st grade .. he could finioh the e cmentary grades 1 to 6 in 

the school 111h1ch he attended th1a c urt•cnt year. No J that 

equal y a vaila l •lc t o both the colored and. the 1h1t atudento. 

1: 1 
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equally a vailable that all the Negr-oe C;\)uld gc. to .)n<l 

schoo l and all the t•Jh1tes to another . 

Nr. Fatzer : I am not prepared t o oay on that .. oir .. 

hu t my understanding is that that 11J ould JOt llE: t ho ca:Je. 

·le t•:1ll he g l ad to furnish the Court mapa th i n <rc;. 

a nd \'Je t·J ould he glar:t to a No . 4 .. f>1t'. 

Just ice Reed of the cent a\'<u the !"J mn0'-' of o..hu 

t1 11'f e r ent wh te ana colol'ed s tuul;)nt:':l . 

if y ou would adG t.-, thai; ls t 1 i.; :Lully .::.:..cul.' in my m:l.nd a rl 

I do not want t;O t 3. lt the GOUl't o yo· ,,. --i! y ot:. ..-wuld 

be · ood enough to s tata the.:e had to he .. i n tho judgment 

oi the School Board_. redil:3tt'J.C ting and u l 

t·J hich the red ist r·:Lct:Lng was d ooe 

Is my question Clear·? 

I-lr. Fatzer: \·Jhy rcr istr1ct1ng--

Justice Frankfut'ter: \·Jhy t•las O\;l <.:e :3::Jacy .. 1.11 

order to carry out the dese regat1on .. the aboliti n 

oeg:.•egation .. 1t1as :i.'c neceeoary to have oct·l or ch 

och o l o:Lotr.Lcto and 1t1erc the cons1r.".i...:C'at.Lo tla lrlhl.:: l le•l 

t o · he k:l.nd of diot.t'ic t s that t 'ncy cat>clc•l ou1..'t 

!11-r. Fatzcr: It 1o ti'IIJ .. l'•"· Juottcc .. 

tha ·- tt:c r caoona they -requi-red tnc t•udiatt ict1n(5 o · 

ochoois .. ao thto P l' O ooal ·1ould e t h 1 h .. i ,_ 

o _ ') af] r 1. l ot ,_ tJ l 1 ... 
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1.n a general large 111ay that children 11v1nB 1n th1e part1culn 

part of the city \ oulti attend this particula school. 

Justice Franld'urter: They just ook them hy lm to 

chools set as ide colored children? 

l·!r. Fa t zer: That is right. 

Justice Frankfurter: I aee . 

f\1r. Fatzer: They gathered t . .<J up. So that 0\1 

they hac definite proposed fo · each of thco 

schoo l s lines . 

Justice .... And you:t• ncpo 1.1.11 uhou ,;he 

of the districts .. the contours of th_ .. 1:1.1.11 

they not? 

rJJr . Fatzer: rrhat is correct. 

Than!{ you .. .. roue. 1. 

The Chief Just ice: Nr . Cnrtcl.'? 

ORAL ARlUHENT ON BEH/\LF OF IlfiO\'!N , Err AL 

By flh•. Rober'c L. Cur ct• 

\l]e in UCC Ot'd lit tlt•. •r 

th-.J case should bz revcroed anti rewar.dcd to the D:lot:r•ict. 

CoUJ.•t. He ft-..:1 that the decree should be en ct•ed ny th' a 

co r t dec the Kan::wo statute by l-11 1ch • 0\-ler th" 

" opcka Pl'Occodod to O;:'Banizo and have chool' 

.. '.;hat a':;, tutc be declared ional anj void. 

cc under t oad that. th9 

•1 0 0 • n. 
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effect. 

r-1r. Carter: He had expressed a n opinion. 

Justice Frantcfurter: I am not Raying wh t you said 

should not be ·l r.e h announced that thia 

Court ' ;:: on Ma:; 17 vf l a st year invali date a 

tha t statute. lt! thG.t a cort·ect undero tancing? 

car•t:3-r .. air. 'l'hat -" i nvalidated .. that 

invalidated the statute but .. as f ar a a 'l'opea is c onr:u nr r ( . 

any power to organize and scgregat a s chool ruuot o a nte 

from a specific s t a"t>ute or else .. un r t .1 tate tllll .. tl.cre 1o 

no pm1er to maintain aegre ation . .. tho 1nval1wl ticn 

of this statute means there is no po1·1er at a ll 1n Kansao o 

maintain and operate segregated achoolc e o the law has been 

int e l:'preteri by the State Courts of Kc.nsao , 

Jurt1ce Reed: That lllaa irtvol·;ed i n the suit 

you brought here? 

r;1r • Carter: Yeo.. air . 

Justice Reed: \nat do you rr.oo.n .. you want a otx:cific 

invalidation of this specific 3tatute? 

Mr. Carter: \•le think:.. your Honora.. that ouo 

a decree ought to be entered .. declaring tao otatuto unconstitu-

tional because ae of nm1 t ho implications are that the at tut 

ie unconatitutionsl by the 17th docio on .. but th May 17th 

deci ion hao no dt: Oi.'ntion o jud rr. nt o • 

u 
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your reversal and remanding to the lower court. 

Justice 'eed: If we hac said t ha t in the 

t hen it would not he neces ary 1n the deere or oul it? 

nr . Carter: I it would in term of the 

decree. It seems to me that i s th thing that the lmer 

court gets and acts upon t'athe r than the opinion o 1.' \;h 00 r• 

Just ice If a decree i F r e versing t c 

of t he court belovl t o all0111 a ll childt'en .. a complete 1 to.:;;.•nt:l.o 

I do not ju t underoto. Jd y our oint . 

N • Carter: \· c thinlc t•l '.; ''·h r·o.y 11th dcCi.J l.On 

' f-leet moans that t he a nsns s ta t ute lch here in thio 

caoo .lG voici . t'Ih "'.'C r.!.·.·e asi<.in£$ for :to opeci1'1oally 

dec-;.•e t'evcrcing nd spc:::::l.f :i.caL!.y yinr; the ota t ut o iG u nc o -

and haa no fore_ and e frec t . 

J ustice F-can!d'urte : You ·ould rather go to the 

dOCi.'ee .. rather than t he o pinion? 

Iit•. Car ;er : 

Juoticc Franlcfur'Ler: Be :o.uoc t c ( ccroc i:J l; c 

that counts: 

l'r . Carter: Y .s. Seco· cily.. 1e ·ould li l<.c: 

• c crcc hat •ou ld indicate .;ho.t an odct· '•) he 'l'op tro. 

Bo- ·d to cca::;e anr} deoiot at once ll om h·wt.u :..chnol c:.t'·c r •n<.C! 

"n admloslon on t c of cc :.o '; -. t. 

no '- .11 'l'opolw ou 1 rl •• l ool on tt u 

'c 1"\ cc, c • 0 1' . 
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issued to the District Court to hold Juri diction and hold 

,)roceedinga to satisfy i tself that the school hoard of 'l'Ot.>Oka 

aa of has a plan hich aat1afiea these 

requirements in that the school system has been reorga nized 

to the extent that there is no que s tion o or color 

involved in the school attendance in its ulea. 

\'le als o think t hat the Court nh ould h 1 jur i• d1c-

t he District Court should hold jurisdiction to i s sue 

other orders the Court deoit'es. 

\Ve feel tha t cve 1.1 y th1n t hat rt'. Fatz et' ha s oaid 

argues for a dec t'e e in t his caa J • 

T 1e plan which han been :i.snuod WJ che t hit'd step .. 

ie ot one ·cha t i .ndicateEi that t horo a c ;.'oa::wns Hhy 

G.cacgr egat i on should n o t be ob tatncd as of Scpt embct' 

The plan 3ayo tha t \·J ill oht· i n a ::s of S ptor.1b r .. 

1955 . i·le i:akc obje ct i on to the plan. Uc ·hinlc the 'C Dl'P ,, 

n!lruber of po:.nt::; ln t he plan which will 111 a n \·ri:Ll c 

a modified form of eegr cgatlon beir1r.; mai r1 o • man·> r O."l:' 

no t he plan nm1 o pu ate a .. but · o n0t t'1ink thut +: hio io 

t he place fot' uo t o argue about t c question o · the 

We thine t hat 1 thic Co rt 1ooucs a decree DJ w hav 

ougceate-1 to the 10\·ICt' OOUt't, the ;.;chool hr.U ' .:l " Ool u'-.e 

att for the o.o to 1h t h r or n o t 

1 ec1 p un wh· .ch 1o b""ing adopted by the Bo rd 
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conforms 'llith the requirements of thie Court's opinion 

ita dect·ee.- t hat segregation be ended us of Se_ tcmber.- 1953. 

t-lhich 1e think should be done. 

J sticc Frankfurter. As ot' f:c >tcmher . Ca you 

tel. specifica lly \·Jhen the c- lasot' n arc O!.'mod in the 

s chools? t'ihcn is t he makeup of tlte cla:; cs aff'cc cd in 

t h_s litie;at::.on? men .. in Septembot'.,. the f'i r ot of cptcmbc t' .. 

o"" --9-o you happen co tcnOt-l about that ? T'ne poi o my q uc t :Lon 

:Ls as to the time ·· : ,en this must be dctot' t.11ncd i f i t i s 

o a f f ect the ante·•ing claoaos in S p i>c mbcr .. \•Jhe n i t is 

·'at t m d:l. s tr>:Lct court \'i ill h a ve to heaL' t hc:a 't.;hings ? 

'Jj? . Car·;er : I do not h vo thai information. I 

f rom one of t h e resolut ions that school opened Sc pi;cmbcr 15 , 

I tnink, t h i3 y ear.·. I do 1o c lm m1 t- l en t< y o_ e n i 

J uo t:l.c c Franld' 1.'·cer: 1'hc A"t;'i..o · ·y Ccncr::.tl b 

able t c t ell us then ? 

!·.r Car•'cc·c: I \"IOUld th:i.n!c thnt \JC l:J o uld ' •-OUt' 

!!O.n1 t o h.:. c a hcm•ing bci'o•c t e Di"t..(•·'.c·t Cuu •t o.t ; •:J cu.'l 

a ;}S no t ha'c th_n c ulc.t bt. ;uttlcd L H • 

. hclc 1t.OJld :,E: no <!ucnt..Loo .m-e tho .. · the .1.n 'J.'op ca 

\ o . d be go:J.ng '.:;o naCGt'CC<:d;c oc!"loOl l or () an •'ont'ort o 

'·o i hc 'JCctco in all 1to l'<:C'Ju:·•ct mt. 

f '"'r. ;;,1 tl · t .ou r l . • • .i. 1fiuCJ. 
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Mr. Car ter: sir. There are five who ar 1n 

the junior t.1gh school who ha ve moved out of t hia c lass 

because they at'e not in a non-segt'cgat school. About 

six of them are attending \·1ash1ngton .. Bu ha a n .. a nd f.1ont'OO 

school s which are the segregated schools. 

Justice Hat'lan: Is thai; the •euult of 

Ot' their o-:.m choice? 

.'1r. Carter : \le 11.. y out' Honor.. ao a rc eul t of 

expuls i on .. 'ch i s plan .. :Ls lcno1.m as the thit'd st p--thcl'C 

t·Jere 18 school di::;'Gricts in Topelta . The fir::Jt :Lx ochoolo 

li:.tcd on page 2 of the Order .. the papc:-s t-lh:tch the 

Attorn2y General gave you .. schools a t'c the rrain:Lng 

schools i t'Jhich ::Jegrccation still obtains .. the all-t-:h:Ltc 

chools. The lc••er four echocla arc the ll.-Ncgt•o ochools. 

In all of the other distt'icts . thc.'c 1c1 appt'OX1matoly 

12 .. Negt'o atld "lbite children o.re attending ochools tocsothcr .. 

th t io the Negro children are ahlc to go to the schools that 

a rc nearest to th 1x horne . 

This third step purports to complete '·he 1ntegt'ac1on 

of the system and to br:l.ng into tho oyetem the tht'ec Negro 

::J Choolo and 1t a pa ·t o the total school ayatem. 

1notcad of 18 ochcola. you will have 21 ochoola purportedly 

c •v1cing e cry one . Our objection to t 1o lo tl- fact t at 1n 

ou th': ... c th co :·c oolu ''1 1 '.n a 1 

0 
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e think that does not to Order. 

Justice Douglas: Are those Uuchana 1 .. t-1onroe and 

Washington? 

Mr . Carter: Yes .. s1r. 

Justice Cl 1rk: \<Jill thut be on a volunta ry bn is. 

rou think? 

nr. Carter: No .. thut not uo on a voluntary 

basis b3cau:J:e the Hegro children no1'J live in the t ,. 

as this thine is r0o· ganizcd in the d i strict serviccd .. for 

example .. by Bucha n;;tn .. as you 111111 note .. tilC child·rcn in 

' hi distrlct have an option to go t;o a school outside of th; 

Diet£'ic+. .. bu- sin.:c the 1'-Tegro child' en o.'lly i1arJ th optlon 

or the right before this thing \•la8 put into ef' fec ·G .. tD eo 
';o Buchnna f.'ionro and \'la::Ji1 in2;ton .. 'chcy cun not e :<ercioe n 

option co go to any other school thQ t he Nc3ro school. Thnt 

means ti'lis .. 'chat the children will go out or the Iii trict 

and continue to go to t he schools 'Ghey arc going to and t;he 

:l cgro children ·1i:!.l b ·· forced to continue in Buchanan .. 

t herefore you Jill have scgreeated schools. 

I thtnk that is ae n1t1ch segregat ion as before the 

Eay 17th Ot'Cor. 

JuGtico Harlan : Do you attribute "Chat reoui.t to the 

1ay the o tion syo1:em 111 0rk rather 'chan tho w y the 

rlio';r:tct :J.o nc:.d ..... un? 

' ·.o • aho 1 • .} c. 
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district. I cannot say whether the distr1ct1ng is done a1rly. 

I do not know anything about the matter . But on the face of 

it .. this is rcy objection to the plan as i t 1.s given to uo by 

the Attorney aene1.•al. 

Justice Clark: I thought all t he s tudents \JOu l d 

he g iven a choice as to whe ther they .t to stay t h l' or 

go t o anothe school under Section 3 .. page L the bottom of tlle 

page . It does not say alL but i t s ays the cot:Lmated number of 

students \lho will transf'e 't' l indio t0d as one -thi rd. 

r·1 •. CcX"t;c:rr: I lmo 1.. C la·ctc.. hut if y..:>n 

\dll l ook on page : .. Item D on the third !:ltep ... this iG tho 

option .. that 11 A y child who i3 affc:cted by :i.n t 1e 

d1t.tcic'.; lines as herein recommentled_. be given he optlo1 of 

'1nish1ng "'lcm_nta!"y grades in tho ool l•Jhi h he attend.::d 

1954 -1955 ac.d continue 

Ti1in i s the option to be exercised and thia is the 

option ..,,here Negro chi d hao no option and the tc 

child in the Diatr ct that is serviced by one of the former 

1:egro schools .. has an option to go out of the d1atr1c t. and 

the egro chHd has not . 

The Chief Justice: 'l'hank you .. Hr. Carter. 

Mr. Attorney General .. can you tell ua then the 

;hoola open in Topeka? 

L' • I/f1J tmde·t-atc..nd1nG :ls .. 1r th.Ut 1. 

0 I. 
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enrollment of ia generally completed during a 

three-day period ··uet about .. just before the second r. onday 

in September. 

The Chief Juoticc: The dctcrmln:l.ng as to r 

a child shall go is not made until in Scptc1nber? 

Mr. F a tzer: I t hink t 1.at is I 2.s umc that 

it ·Jill be t'J orked out unde th :Ls plan. If the lover cou t 

t·lculd approve it or if it tiCH'e to be rr.od :Lf:l.et by t o .. 

surely the schools authorities 1ant to lm ot-J ho._., ma ny c :J.ild;.•e n 

arc going to be in some school and 11Vhether facilitie c m:•e "Oi G 

to be dequate anc whether· or not .. under the program and the 

. la a s proposed r as may be modified_. that what childt•en 

a re going.., t·Jhether they are eligible under the r.>lan t o go to thio 

school and l:lhethet ex.:.sting facilities a1.•e available to take 

care of them. 

The Chief Justice: I thinlc genera lly what thie Court 

Jould be interes t ed in knmling 'III OUld he in the e ent there io 

a r emand to the District Court .. if it mig t be said 111hen 

it gets there .. that it ·ma too l ate for next yeat'. 

l"'l'. Fatzer: No. 

The Chief Justice: Toat it should have been thet'c 

be f ore some date .. oay.. in Ju y or .1\uguot ·1hon those 

· hingo re done. 

Jir· utz t': I ' m ut>e t h£.t 1ou1(1 not be tho· coao .. 

-:l J c: t' t· r. t t 
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Justice Reed: Ft'om what you s y .. I take it that:; 

y ou considet' it Pt'Opet' to allow an option to a child to c o to 

nnothet' school,. that is within the limits of the Constitution? 

Mt'. Fatzet': Beat'ing in sit',. that out' under-

standing at present--

Justice Reed: Before yo•1 or that .. may I ma lta 

another statement. I understand thnt no":'m:. lly a child ·Ln To cdca 

goes to the school in the school di, trict in t·lhich he t'ooideo? 

r-Ir Fatzer : sir. 

Jt>stice Reed: .. there is a variat ion ft'om 

t hnt al lows him to go to anothet• school if he 

has bee going before . That io the 2 -E section? 

fllr•. Yes. He can complete his clemento.ry 

the ot cr sc1ool, if he 9hou ld be in another 

dist rict. 

Justice Reed: A child goes to s chool for the 

f irot tiwe .. for the first year .. in \;he grade .. may he 

choose a school to 'lllhich he goe3? 

Hr. FatL:er: T'ne f:l..t'st yt:!Ut' only . 

Justice Reed: And a tel' having choijen the f1rot year .. 

then he continues t here? 

Mr . Fatzer: He rnust attend in the district :J.n 

lhich he ree:I.dea under Plan 2-E . 

J oticc R0 ed : If he a ttends in 1955-1956 .. yo 

L t r 1 ,. 
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r. Fatzer: That 1a the 1nt..erpt·etat1on pl cad upon 

it by he ., tto •ney for the Board of Educa ;lon to our o l.cc .. 

yea .. eir .. that on ly attend thel'C one yea • 

in the area of' tno f·Jonroc ocnool.. sotne: 

child by geographic area t·tould be that bound ry nod 

within another district prior t o this l'CO.istt•:Lct :i.nr.; 

could have e.ttendcrl last ycal' it' they had nces:n ola cnout;n .. t· o 

could attend the uo-called 111hite school .:· or ·;:; ne -y .--tr 

period on the bas:1.s that it would pe ·· 1i'c time fot• the . at• n'C:> 

to move i they so desired . 

I am told 'c 1at, frant<:ly, t at lo the iJill.'!)Oae o1 

the sect:Lon. 

Just ice Burton: That appliCI:I t o tho par.· .J.<:u lai:• 

year. In years to come there •:till not even he tl1at option. 

r.ll:• . Fa·.;zcr: Jus'G one year.. the next school year_ 

·1r. ,Justice. 

The Ch.i.c!' Justice: 'J.hank J OU . 

o. 5 .. Franc:!.s B. Gebha t et a l.. Pet:l:'c:1.one 

vo . Ethel Louise Belton .. et al. 

The Counsel arc 

'l' ON BEHALF OF GEBHART, ET AL 

By Joocph DonaJ.d (;'(•avon 

Ht• era en: r.r. Chief Juoticc .and Members of tho 

"'upr me C ul.'t: T,lc ,. :1-ot' f or the St:a tc of Llu la ·n.n.•o \I o • f lec:1 

.l' . --.. 1 
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that brief except or one mod11'ication \1h1ch I ill nt1on 

to the Court a little but we are befor_ the Court 

for a firm answer of the Court or of tho 

Stalie of Delaware nd the Supreme Court of '.;ho State of 

Del ware. That 1a based on t\iO considerations. that 

the saparate but doctrine under which these caa s wore 

brought here is .. o" course .. no longer in e feet in o tho 

Cou.t•s of May 17 and because these 

children have been integrated into the tlt1o · chool dist1.•1ctu 

11l:i.::h \·iel"e involved in those cases .. that :ta .. the Hoclccsein 

a nd school districts. 

There have been no untm'lard events in connection 

that integt'ation and the state is for a firm 

Ju tice Franld'urtet': You mean each one of theoe 

pa-.." des is in a school or has been in a school 1n \ihich 

aegregation in any aspect has terminated? 

l\1r. Craven. Yes. 

Justice Frankfurter: Are all those children now in 

ochool? 

lilr. Craven. Some of them I have been graduated .. 

ar through . This -.:1aa bact<: in 1952. But they are either all in-.. 

Justice Franld:'urter: What ochoola are "'o 
about? 

en: 'or!:J.-;; lln( OC'!'I n n. 

. .. 
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Craven: They ar both elementary and hiGh 

school. 

Justice Fran!d'urter : Some of these ch1ldl.'On ,,ere 

in high school and arc no., out of 1igh school? 

Nr . Cra ven: Yes .. some o' thom are still in h1 

school. 

Justice Franld'urtel' : of them rc st11 in 

h1gh school'? 

f-ir . Craven : That ia cor rect . 

Justice Fran urter : ou aay as to no chil 1 3 thct•c 

any question as to any aspect of .. cgt·ego.tion affo c t :i.n g tho.t 

child? 

Nr. Craven : In those 't;l.'lO caocs .. in tho o ce.oco 

befot•e th c ou:rt . 

Justice Ft•ankfut'ter: I n your caocc,, 

Craven: Tnat is t':Lght. 

Justice Douglas . In No. 5? 

Mr . Craven: In No. 5 • 

.Justice Douglas: So apccificaJ.ly .. a decree as 

to s ome of theoe children is completely moot because the 

children are out of school? 

Hr . Craven: Yea. 

Juatice Douglas: And ao to aomc# tho children aro 

1n a :Jc ool a 3 to ·h:lch no ort..lcr p·£'oh1b:lt inB oomoth1ng 1·a 

a n , c 1 •oy nt. 
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hat he should? 

f.1r . Craven: That ia correct. 

Justice Douglas: That is your un erotand1ng? 

f.lr . Craven : That is my unde·t'standing .. hotwvc .. I 

would l i ke--

Justice Reed: \-lha t dec ee do you t•ecommeno? 

Nt• . Cr ven : A simple a firmancc or the holoin 

of the Supreme Cou t of Delaware and nffit• 11 the Cou1.•t o · 

Chancery dec ision. 

Just:t.cc Ft•ankfurte:-: Hhat d1.d yout• court Ctr.J ct·c.: ? 

f.it' . Cr<lV n: Our• cou't't deere d . r- out•t of 

decreed tha'G the ·hil dren ahould be en'c:!.tlcd to i :nmct:olnt c 

into nonae6 regated :3Choo s 011 t ·c tt.0m:•y 

that they had thin presen·i; conatitu': '.!.vn:!l per sonal t ' i B'lt and 

having found that the facilitie s no equal in t ' ooe t 111 0 

d i stt• ict s anc.! that dco1a'Lo:1 of our Cour t of Chancel'·y t·mo appea l ed 

to our State Gu!)reme Court l-lhich af.a. med and the St c. tc a g ..... in 

appealed on the que s tion that the districts in q e t:tcn 

should have been given time in which to matro the f a cilit i es 

equal . 

or course .. tha'c is no longer a matter for arg mont 

before this Couct . 

Justice Reed: 'fhe matter of constitutionality 

w a not dealt lith at all? 

U l Ol.' 
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on question as to whethe r segregation per ee as unconsti-

tutional .. 

Just ice Frankfur·ter: At the tin1c the ca c Mle 

here .. tnasmuch as they .. •e admitted b:y· th dec c of this 

Court .. 'hat ·1as t c thing that the partieJ a ted that 'I OU 

resisted? 

11 • \ c took the ap eal on basio t at 

our loca l cou t .. our Crml't of' Cr_an; !''-'Y nl oul d m. :t'o1•ded the 

d f-=:ndanto. tirJe to make chc ac:Ll:ltl-..o equal and 

that by dtm.;ring tl. . e .. they el'red . 

Justice J:i'roa 1l-d'urter: I ou!')posc that they 111ould say 

t he case is still .J.llve inasmuch ao thc:l.l' -righto i'catcd or: 

not equal t>ather than on the prohibition upon the 

equal or not to make 

H·l'. Craven: v1e do not take that position. \le 

·h:l.n l<: that is not efot>e tho Court. \·1 thin\<: that is moot. 

r ecognize the effect of the decision i n tho 

ott.or caoes in 'tith1ch the specific question of seg-regation 

1ao raised. 

I sas to that extent as tho rc cnt 

General of the state .. am in accord 111ith my prodeco aor in aakinrs 

th:.t tho caaeu be affirmed. .And it \lould aeom to rro that thut 

-: c all t hat 'chor e J. 3 before: tho Cour'c a3 f at· ao D 10 

r;or ccl.•ncc:t .. :J.n ·he nuturc of he thai; cot c hero. 

c o· 1. u· uu 0 
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I will not argue a t length but I feel in duty bound to have 

something t o say about the situation i n De l aware ot herwise. 

I "lieh I were 1n the happy pos i tion of rrry frienl1 Ml.•. 

from and t o eay that t here ie no p oblem as 

f ar a e De l aware :I.e concerned A but e a r e a bor der stat e a nd 

e ver s ince the c:LviltoJar .. it seems '& o me .. the border ot<tea h.D.v 

had t heir partic ul ar proble ma . I should be na 1'PY t .·:> h able 

t o tell t his Court i;hat all ia 1t1cll and tLLl l be \>':i ll \ .J.t ver 

the for m of the tr.andate of this Cour·c is . 1'hat I c n not .. c1t.1.or 

in just i ce t this Cour t .. nor in j st1ce ·c o the pe opl e of 

Delat•1are .. say .. because we are a divided a nd a t r oubled J:l ... o pl o 

t he face of t he mandate of the Cour t. 

Tha 'c is 111 here I depart f't'om my predecessor• 

zlred that t his court out of t he bounty of ita aet 

an u l t imate date be:rnnd \'lhich eegt•egat i on 1/IOUlt! no longer be 

permit ted . With the greate st l'leference in t he t'lorld to this 

Court .. I do not t hink t ha t i t has such \'l i s dom. I thi n k i t t'lould 

b0 pres umptuous of me to come here and ask thia Court t o 

na111e a date Jhich I could not name a s a na tive of .. 

t-1ho has lived ther e a ll ory l ifo and I say 'l.ihat 1t soeme t o me 

in order t o imple ment the mandate of t he Cout't, 1 t i a 

going to be necessary to t ho ca eo 1n bo uo 

i'ecl of' courue that uD m:c going t o be bound by the action 

1' h Court aa 1cll ao thooo purt1c:ul r 1e u a v b n 

["' ' 't 
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with a that the suitable sta te 

1t be the State Board of o the 

local board3, pl ans under the eotion of this 

Court .. and that ths local courts s e that tl1ooo plane aro 

carr ied out. v!e ha ve many problcml3 in De 

Justice Reed : You mean the specific 

school district s involved? 

Mr. C::. aven. \-Je 11.. of cour>se ti1e Court; ha:J 

be o·re :!.t certain pecll'ic cases and I aozuroc it \'Jill not 

each out but •·Jill direct itr' r.1andate to tl oso pal.'t;Lc t lar 

cacce. ·1e .. in Dela !are_, as ln all other states \ihcrc 

oe"r egation has had .. wo believe up to this time .. conutitution::. l 

nc.tio'1 Jil l natur ally be bound by and 1odll be inter · st d 

in t he for n f that mandate becal.lSe aosumc--and I may 

oay that thoc: e of us 'l:lho ar•e the attorney8 of' our 

reopective states and at•e conscioua of our duty as cons'Gitutional 

t'ficero to r espect anCi carr·y ou 'c t ho mandat e of this Court --

r e cognize and feel that \ 'I C have gToat problems coming befo e 

I can conceive of a plethora suit in tho State of 

Dola 1arc involving a gt·oat many of tho various school di tr1cto 

:n ih1ch the attorney eeneral or hie oovuties will have 

0 • a ( o repreoent the State Boat•d of Educ · tion ... un o a 

.. omo !Y occ a o-' plan can b 10rkod out to a e tho 

r t- • o1l the letter of the court ' u mandate· o f ot1lo ' 
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Juat1ce Frankfurter : Mr. Attor ney General# I 

interrupt you to a ek whether. in Delaware # you ha e e c ntralized 

educational authority or is it decentralized a it is in 

Kaneae? 

.:r Cra en: I thinlc it is per . 3.po a comprom:i.ce of 

t he t'Wo_. your Honor . He r a ve a .L: nu.' G of E:iucat:ton tl 1ch 

ha s auperv:i sory of e ll t he school r stricto o · the 

Stete . The we 1o.vc spec:i.al school diotricta t·Jhich ha·;e o. 

large a mount of autonomy _. and tJhich ra:i.ao the :l.l' own taJte o. 

'!'hen we have \>lhat 'We call school districts that a rc entirely 

s upport e d by the St ate # <2nrl \';h:i.ch ar-e mot ·e direct ly 

!'eaponsib lc t o the State Boe.:c•d of Educat i on. 

J"ua t i - e Fr ankfut•tet•: In relat ion o a problem 111<3 

cha t 1.>Jhat i l" che diffusion or division o a ut hor ity tn you 

s tat e ? I aa lt 1.t in view of the litigation you ha d 1n your state . 

Cre.ven: We have h ad soma lit1ga t1o l. And I think 

I might say in pausing .. that I thinlt t he thut 1e 

ave had i s indicative of intent a nd de s i re on the part of 

both the pe ople and the cour ts of Dela at·e -co comply 

t ho dec is ion of f.1ay 17th anr:'l 111 i th the 1mplomcntat1on hioh I 

a ooume will be fot·thcom1ng. 

lTo hav€: ha d ono docioion by o u upt-emo Court hioh 

ha de c lare the prov1o1onu of tho Dola Jll'X' O Conat itut1on and 

.h- provi'-l iono .oro t r ov in 'or gr 

t •1 t c 
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n4 ie the caae of Steiner ve. found in 111 Atlant to 

2d at 574 ... and I read from the Court r, opinion. I have a mt o-

gra hed opinion so I think the page a would be 

ver-t helpful. However ... it is on pu ! 11 o this mimeo aph d 

and reads: 

"Ue thi: !c that opin:i.on in the segregation 

cases ia a fi 1a1 one . Itv ocaasary p osent affect ia 

t o nullify th proviGions of thf! Constitution 

and statutes ·"equiring schools f or nn i 

Negroeo. 11 

And s o t'ar as De!a111are i s concerned .. our Conoti:i:;u -

t ional revisions and our otatut'3e ha ve been dec lared unc on-

c'G itutional .• the ones requi:•ing sogl."eg tion .. in conformance tl ith 

ta opinion o· 'Ghio Court . 

I 111ill not pass on to some other lit:l.gc.tion lhlch 

perhaps io a t the Court' a of ·hich :l.CJ till pond1ng . 

I ar not asking t he sympathy of the but the Attorney 

of t State has these problems to and I o 

'eel that the mal:irg of the decis ion and t ho implem nting of 

t_c dec ioion is not a of it is a matter of 

he local of ic their attitudes and their ability to 

ope ;1 h local cooo1tions . And so I tt•onglv urge the Court 

.hat i not oct an ultimate th t 1t r oi: t: 1.1pt t o ci 

in tto thouoand or u hool 

. ' t loc 
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Judgments .. and that under some general 11rect1one tt refer thooe 

cases back to the local courte .. assuming that the judges and 

local officials and the att orneys general will do their duty 

Justice There thing I do not quite 

I understood you to oay firs t 

because of the Delat'lare situation_. that all t::- \. "ao • ca J ' l:"' !d 

tl s a straight affirmance of this Court: no mandate, 

nothing . 

H·· . Craven: That is correct. 

Justice Harlan: Therefore ... \>Jhat you have been 

saying mo-.:e recently relates to your as to what 

1e"rees be lseued in the case of other states? 

Nr. Craven. In ti.1e other stateg ... othcro oimiltYrly 

The Chief. Just ice. r1r. Rc: a ling? 

ORAl, ARGUNEN T mi DEH/\?' .. 2 OF BEL'lON: ET AL 

By M"' . Lou:J..s Reading. 

llr. Reading. f-lay 1 t pleaoo the r-ou1•l•.. th -e arc 

": ·!o '!l!lportal:'t I 1!1:tc 1 t:1o 

.. ::natP.r! caoen r.ow befow. your Honors from all 

··he other ochooJ CJ3j:;rcgn•.1on ceae;,. 'T'hc OonClr.al 

.. elluded .o hoth c1 ·cumotancea. He haa pointed 

t that the Ronpo:1rlcmt tho ochool child't'on 

0 
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by t he of the Cout•t 0 1 which waa 

affirmed by t h Supreme Court of Delat'laro :Ln 

a nd except i n three those children ha ve 

gt' duated f:.• om high schooL they h <:!Ve be:cn o£' t hey arc no 1 

j ust about c omplet ing the i r third nuc c .... so i ve yea r of attendance 

on a non - segregat_d ba sis. 

I shoul d l i ke t o point out \·Jhat :l.o :'.n the brio · 

of the 1\ttm.oney Gr,meral t o the effect that 'Ghi o attendance 

has been \·Jithout incident and t::i.thout social epercusslon . 

The other c:i.t•cums·cance t o \Ol h :i.ch Mt•. Craven has a lluded 

i3 the fact that the De l m·1ar e SuprC:::me C- ourt has had 

occasion to construe the effect of the dc c:i.oion in tho 

scnool oegr c t;ation cases on school oeg 'cc;at i on a a it hao 

berm p<.•c.cticed :i..n DelatJare since f'.1ay 17' .. .. and tho 

At torney Genera l is .. o- course .. cort•ect in out thut 

'c. e ::Jupr.eme Cour·t of Delal<a:>e has said li1 three placea i n ita 

op:.n:l.on that the decision of this Ccurt OT" 17 renders 

nul l 'chc De)_at-Jare constitutional and <Jtatuto y p).• o·,,:tsione 

providing for public achool scgr gat ion . But the Supreme 

Court' o opinion 1n thi s cas e t o t- hich Nt•. Cl:aven has a lluded .. 

vs. Simmons .. 111 Atlantic 2nu 57'+ .. doe create a 

O"'c ul1ar pr oblem :ln Dela111aro. The RcepOndcnto horc.. s wo 

nave alt·carJy r;aid.. 1crc imlllC'diatcly admlttcd by tho 

c1::n-1a e Co rt t o tho r;chool a pr v: o ,oly f ol., 'lhite .. an 

I I 0 t .. c "'0 
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Chancery of Delaware and the SUpreme Court 

interpreting this Court ' s opinions in the the 

Sipuel and the Sweatt case s decided that thil" ri"ht to · he 

equa l protection of the law s in s o far a that applied t o 

public was a present and personal 1t 

tiaa for that; reason t hat :!.t admitted Negro s chool child en 

to the schools . in this of tho State Suprotoo 

Cout't .. deci ed on February this year A the Cour t t o 

take position . The Court; says that .. and I \IOUld 

lith the Court 1 s indulgence .. t o read .1ust a fe1:1 11n o o the 

f>1r . Craven did not r•ead .. and the Com:•t says: 11 'fuo 

:i..ght to unseg1.•egated education has been e u1;abl1shed. The 

:l.n the segregation cases and the in 

t he case nm,1 have that right . But as to the Plaintiffs in 

the segregation case .. the enfo1.• cement of that l.'ight has 

been deferred. · T.1e Supreme Court of the United States hao 

not entered a dec·coee dir•ecting immediate admit 'cance ." 

a little further the Court aaya: 

"Under such c:l.rcurr · ::lncea .. can the right of' the 

Pla:l.ntiffs11 t-lho \'Jere there reopondonts ·-"he 

considered a present and personal right?" 

J ustice Frankfurter: Thooc arc 

Nr. Rea di ng: Y s .. o1r .. ao that no 1 \oiO hav th 

1tuatlcn thut ln Dela aro the D roOtl:l ''h o ar to opon n . 

c· Ccuo. '· ·11 • 
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SuPt"eme Court of .. ae having a proaent and pe\'sonul 

right to equal op ortunity t o a non-segregated eduoat1on. 

But ch· ldren who have been eeg;.•egated since that 

time do not have a r:Lg'1t . It i:J fo that reason thtl"G 

I would like to adve::;ot .. as Mr . Craven did .. to i..hc decrees 

1 :l.ch this Cou!'t tJill enter in other cases . \1e bel:l.evc 

that those decreeo should "l:'equirc dcsegreBa'cion . We• 

are ce tain that if they do require :tmmediata dose r .. 

the Delat-Jare Sup"l:'cme Cou.rt regard the dcc·;:•ees as 

and order immediate desegregation in the in 

Delat-Jare .. and thus relieve Dela\•Jar·e of this duality t-lhich 

nou exists JJ;ith to the constitutional t':i.e;h'co of 

school ch:tl 

.t'. Read:l.ne; ... in this 

case do you join t he .Attorney Gener•al of Dclm•are :ln say tng t hat 

mere affirmation Sa required? 

Nt' . Reading. I do .. sir .. but o. ly becauoe the 

f . ttorncy GP.net•al · ddresscd hie t'emarlts to the form of tho 

rr.andatea in the other cases . 

Justice Ft'anld'urter: I see. I quito appreciate your 

)osition. But one haa to ente>:' a decree in thia oaoe. 

ince t his 1ao not a class ouit but appearo to bo a peroonal 

you the .Attorney General? 

f·1r . ne ding . Yo • 

u l c · ·c cc r.t c 10 ]l \ 0.\' 
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they to dil.'ect the immediate entt'y of othe'l' Neg o 

echool chi: 

N'l'. Reading: Yeo ... oi't' . If your Honot' ... thi '"' 

i \'I hat happened. Ten Negro school ch:l.l<'lr en wc4•o adm1:i:;t d 

·· o the Milford High School in September of 195L1. They vwt•e 

the ejected ft•om the school. They ob '!:lined prel:ln111'k'1 y 

j.n.:junotion orde't'ing their t•eadmise:Lon .. and the f/lilford Boot•d 

of Education appealed i.i o the Sta·i;e Sup·'omc Cout•t .. and the opinion 

in Stanley vs. S:l.n;mons eventuatccl ft•ow th.nt appeal. 'l'hc 

Court reversed and the children at'e not nm1 in the Milford 

I!igh School . 

Justi ce Reed: did not direct their integration? 

f/l • Reading: They d:l.d not .. oir . 

Justice Douglas: Counsel .. you answered Justice 

_, ':'an!d'urter --(un:l.ntelligble.) 

Mr . Reading : If I did ay t hat .. I '<Jas .. of course .. m1a-

. ak.en. Of course .. there •Jas a cause of action. 

Just ice Ft'anld'ur·i:;crr : Did you sue on hehalf of others? 

flir . Reading: Yea .. sir. 

Douglas : The dect'ee that I t'ead that tho 

Chancellor entered .. the rel1ef runo .. not only t o tho instant 

Plaintiff .. but others . 

I:.t'. Reading: Yes . 

Justice Douglao: 

J ch· _r J1 , • co : 1. •• 1 o ·n"' ,r .n Pnl .. rl. 
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have anything 

Craven: nothing. 

The Chief Justice: You agt-ee it 1 n claoa sui '? 

Mr. Craven: I do . 

Justice Douglas - ?nat all members of the claos 

have been or ahoulrl be integrated? 

rr.r. Craven: If they ca!'l be "lit·nin a l'eaaonablc 

l ength of ti01e. \1e do not \•I ish to caange our position because 

it is a class suit. 

case? 

Justice Reed: \'l'hat was the order· in tho Ste:Lnor 

..... .. . Craven : The Court of' Chancet'y t'ihich had ot•dct' d 

the children baclc reversed . Ho111ever I the Cout't 

ought know the reason for that . The State Board of Education 

had mt out directions to the various school boards_. saying that 

they should submit plana to t he State Board of Educat ion for 

approval .. plana for integration .. and i.n the Milt'ord caae .. they 

did submit the plan . Our Supreme Court held that the 

of the State Board of Ed ucation had the force of 

la1:1 and because the til:llford School Eo"'rd had not submitted 

a plan f or the approval of the State Board of Education. it 

had ·act complied 'IIlith tho la'lll and tho children had not attained 

status. 

Justice Reed: it did not direct • 
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t'l • Vl"avetn Did ot d1reot tho 1mrued1ate 1ntegrnt1on. 

l·!r. Atto1.•noy Gonet'al.. ao 

to Gebhart .. -cneee named chil<Jrun .. i..he dt::c t:t: ui ;you'!.· 

t·las immediat" admJ.ssion het'l:l tlhic.:h 1r ao done.. is that 1 ht? 

Mr . Craven: 

Justice Noll .. as I undcretanri :Lt .. the 

latest Jronouncement or' co-u:•i; tJoi; ror 

lmmcul.ate adml.ttanee of 'Ghe childl•en li..'L' hc<.'u.,•"' t.hv 

Cour "& in the caso. Therefo·ce.. the dec oc ln the 

Gebhart case 1·or 1 mediate admisaiorl u clLihh.'eo 3J..;.J L.!.e>.rly 

si.tuatec the very problem 1hich you ask: th:i.e Court to considCI' 

in a different is p,•eseated i ·1 a · igllt; .. i:J it 

0 0"&'? 

Hr . Ct'aven: la the .l:!.i:'st tllace, the<.•a a:..•o 

dir'r'erent questions and cl1Lfe:..•ent court a . 'I'hat UUl'Y 

ofl'er some explanatlon. At the tltne ou:c.• Court or Chai1 C(:n.•y 

ordered tne oacic on cnl;l bae.i.u of ·bi:le: 

no"t being equal .. \IC still thought t'hat was good co·MJ'Gi'Gut1onal 

la\l in Delat-lat'e ano the child!·en 1110\"Jt back:. NO'III the appeal 11103 

'Ga Ken by tne S'Gato to our Supcoeme Cout•t e:ma vJG s'.:;1ll 

a r guing but equal . 

J uat:lce Ft•ank:l'ut·cer : Yeo .. but. 'GhE: deca•ee .Lu;rr.o iate.-

!ao :l.t not? 

(( ' ou . 
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(\Ther upon, at 2: 00 p.m., a reces \'las tnlc n. 
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A TER Rl::CE::> 
2 : 30 p • . • .. J 

The f Justice: o . 6 Spott \ I O TCioma 

oll1ng.. e t 6 VS. C . f•1 1 Vi al:'pe. et • l. 

Tile Counse l t'G p 

The C' :I.e Jus tice: M-e• . Hoyc . 

0 l BEH.i\ 

By l\1r . "George E . C. Ha v o . 

f.lr . He1yo::J : May it lease t;he; Court . t;'n:Lo :..uJ.t 

:i.nvolveo ·t;he Distl'ict of Ccl umb:LaA , Dtl a:1 y oUi.' Hono·L'' ' 

.. 'Ln'.:;eg-ration .a.a hee·.1 :1 'o.;a ted in t o D:LDiii.':h:t o ' CoJ.u1 

Hith e ..,poct t o t ho tt>JO qucut1on:; that n••c hc ln ' · a.J.rcd 

I ..,ha l l addreon rrry elf ·to Qucot:!..on L1 f.lr. a in.· · t .. \·J :.tl. 

• hor.1 I am as ociatcd" i.!ill add-rcos hino. , i' to S . 

By t;ay -:: specific t o Qucut:Lon !1 -A .. tw 

.... n st!et' by saying .. yes .. t he quest:l..o.r: bo:i.n twuld a tlcc.. co .. 

coccssa;;•ily fo llot·l .. pr•ovidins tliat tJi1;b:Ln t 10 limitJ 

by no-rmal geor;rapn::.ca l school di3tl.•i.cting Neg-ro childt·cn ohould 

i'm•t hl·J i th be admitted t o t h0 s choolu of t 1·wir choice . 

And t<Je talre 4;he position that in all of 'L11<=:oc 

cases since the rights are personal and res ntn that the 

to thst quc"tion should be ye • Hith respoct t.o 

.. . t. Diet -rict of Columbia.. there a rc atJdi t:l.cnal t•ca.eona t·ihY 

that should be yea. 

F j. "t oL' alL thct•e a l.'C _ l.'CJent ly ao 1' r ' 

tmv• . • no fac t or \,hich 1oul d juai;ify r ny .. • qucot o • 

r P. ) 'i.t (1 ) • ( ' TJn I 
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States by his own has indicated that i is hie 

desire that the D· at ict of Columbia s ould be a m 1 s 

.. ar as the integra·i;ed schoo system i concc nod . The 

·- :LOn Counsel of thls as oon ::ts the mnndatc co. .o 

do"t:m being called upon by the Boar o E ucat p1.•ooo ·1 ccd 

thc..t in his opin :! o. the decision of !Ja ? l'C:. d cd u 

stitutional the rov:Lsiona of the DC od that pt•ctcndcrl 't. 

have our system a segt'egatcd one. 

The Boa1•d of Education J moet mr,; .-rl · '"l tcly , t.,., 

decision carne dotom came f or'i;h 111ith a ct·y :.. o ' \; riGht at 

o polic .. a ,d because of the fact thn·c I attcmp'c ·co .. 

:Ln some: r.1eaz t'e_, CIJU'Grast a little r rtiL·· along as to ·lhut 

.;hey said by >lay o .· '90licy and 111hat ha.., actuall.' been u dct•tai::on 

i.ly the Supe1.•::..ntcndcn'c of Schools .. I call the: ntt(:nt:i.on of th<:• 

Com't to the J.angu:tze of the Board o' Educa.i;iou in its c>nn.'co-

oion of policy . :>four HonortJ please.. on pn.rrea !3 and 9 of 

·che bt-ief f o ,• Lhe i.leapondents on th... ortnulat:l.on of tho 

they have .Jet forth the expro cion o£' the D at•d of 

Education . I snell not all of it to you but cull your 

attent:Lon to the fact that :ln Section 3 'G"bey px• ov:ld.c .- 11 Att nt1· 

a n c€.! of pup:Llo t'I3Siding 111:tthin school botlnt1ar:Los het-cafte3r 

o he cetebli3hed.- ahall not be pernicted a t achoolo locatoO 

ho;ronC: ouch oundat' ice e,:ccpt !'or the moct noccsoitoun r aoonu 

O' r ot- t he o bl:Lc convcn · cncc.- and in no event f or r u onu 

ot' , tJ r> 1:tt :J.n t 'v.! 
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houndat-ies ln which the pupi l t-estdes •11 

They end the:lt' statement hy say ing "In suppo t o 

the f'ot-ego:Lng pt•:l. c:Lples t•J h:..ch · -re bcl:l.Cvcd to · c e , dtnaL 

t he Boal."d tlill not hesitate to uoc :!.to . ul l pot;et• It 1 

pl edged to a comp_e t e ana ·Jhole ea t ed u : Guancc o theo 

objectives. t·Je af' :Lrr.1 out' i nte :rt;:lo J t o 'Jecu e the t •i hto 

of ever.•y child within h :l.s 011m capacity 'Lo the 'ulL cqua 

and impartial use of a l l ochool facilities and t he of 

a ll qualified teach0rs to teach .;he·cc needed :Ln the 

s chool system . 

"And fina lly., t•Je a.slc the .:.id .. ::: ooperutio a d c;cod 

tdll of all citizens and the help of the Alll11.{5nt in holdinG 

t o our stated put-" ose o • .J 

\'Je l'ead that to you·(' Honors because we feel 

t hat i s a very fine p-ronouncemcn'c of a policy . Put• uant 

t o that .. the Boa·.:·d. of Education called upon the SuDct•1ntcndcnt 

of Schools to offer a plan .. and :ln regard_, 111e addt'esaod 

ourselveo t o 1hat lllas done in the hope t h e exporicnco of 

the D:ls'(irict of Cclumb:la tnay be helpfu l t o your Honor!l in at-riv-

ing conclus1ono aa far as all or the cases may be concornod . 

In that . ituat:lon lllhat liJaa dono \·iaO f ot' yout' Honot-a 

.; n6ulse UJO a oocond? After havine; gotten the pronounco-

r.JC:ni:; the plan -wau a ol(Cd to 1xl put in ope ation. 

:t•. Co nin r .. at that time t he Sup:;,·•t t nr' nt · St:hool .. 

(; I ' l • ' i 
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map prior to September. The Board of Education, however, allcd 

pon the Superintendent to have that map by the first of 

July, and in spite of the fact tho.t there had been su(;gost1onrJ 

of administrat ive easons that wot 1( a! that im, ooolblc h 

the first of July .. this zoning w.a p v: p ·educed. \·Je ca l l 

ttention t o that because .. as I ha ve indicated to you ;c 

t hink it \iill be helpful.. that l1hc the ·. to· 

in candor and in honesty th:l.n l' tha"C ca n no ·t; he 

done, that th_r.;) be an aff1.rmat:L ·c nt: cion talro ... ·;' a'· 

·.-1aya are found t o .1eet that situntic .. nnd · at \·Ja o done 1 

the instant case . 

I·1:i.·. Corning did fUl'nish tha ?.oning u:a llo 1, 

.l have heard the q..1estion as -;:cd ao I ave 8at here ti1i.3 

as to t :'lc t'cason t·Jhy thE! zoning apr; ··1 crc nee ssary. In o t' 

jul.'iadiction they l.iould be neceoear-y ecause, pri01:• to 

the ti .s of the decision of fiJay 17 ... tc1cre \qerc ochoola d.coie-

nated for legroee and schoola f or 1hitco .. and 

persono 111ith:ln the reevect:lve areas \lould go to the doaie;natcc\ 

becauae or that circumstance . fnd when this Court .. 

c.y its decision of lliay 17 .. struc k do.m the aogre191tod eot,p .. 

it became to have zones t o do oimply th 

t,cocraphic o:i.tuat1 n .. rather than llc:ln8 based on th CJ uontlo, 

ot' race ot' color. :md that 10.3 undo t.:lV.on. ':( a·ii :1. 1h t ·10. 

rio tJ the f.irfit rJf July. A nO thoYl ·1lth 't;ho o zono a t up .. fllr • 

,.. >J '-'t 'ia Be f'll 'l 
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which .. by vatt ioua ateps .. lii OUld be cat·ttied fo4 attd unt Ll .. 

a ccottding to the Plan .. in Septerobet' of 1955 .. t he s chool ayato::an 

t-Ja s to be co plete ly integra ted . 

I call your Ronott 1 tte tion ; o tic act ot 

the outse t 'c .at there \'lOUld be no need fm.• anyth:!.ng b yont) 

a. decttee saying \lhat t he Boa d o · Education h:J.c indlcatod .. 

t·Jha"' the Supet•j.ntendent has set fo th """" a. lan to b 

env:Lsioned fott our s chools as of September .. 1955 . Tr:'lat .. 

according to the plan .. i s to )e a co 1plete n ·ct.;r· • If 

that 111ere all.. we "<Jould aok 1othing othet• a'c t'l c handa of thio 

CoUl.'t .. than a decree t·lhich set for·ii that ther cho 1 

oo longer be an administering of the ochool syoto ) i 1 the 

Di. 'Grict of Columtia 'tilhere the q uestion !:>f race or colot· \:IO.O 

in any sense involved .. as a pa:ct of any action .. 

a a part of any attendance as far as uchool 

concerr.ed_. as far as teacher!J \OICre conccr·1ed. 

And be it said t o the credit of ·che Board of E<luca-

t ion in thie jurisdiction .. they ha c gone fo lllt' in the do1nB 

o " all of that. They he.vc gone fa 111ard 1n the matt r of 

1ntegttation both ao to pupil .. and ·s to teuchere a d ao to 

officer a. 

.. \Je have concern.. bocauso ae fa as aorro o · ho 

L'ln .. it lends itself aa 1110 ace it .. to the po u:tbil:Lty of 

_t,t'Ot'. Even tnou-r "' ao h c been ti · Dt'O ·on :L 

· · t o'c 1d. ou H o • 
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1s fundamental in I should perhaps first say that. That 

the suggestion is that students undet the zoning will 

ha e the right to go t o schools of their choice this 

In other if I he in a given school 

are& .. I have the preferential r:J.ght t o go to that school tha·:; 

is in t hat area. But it allows the option of remaining 3t 

school until grad ation 'is had 'if th :tudJ.vidual desi-..•es to 

do so. 

In other .. as we concc:i.vc :l.'L .. a geog aphic 

.,cnool district 11<h'ich in .• and of itself .. •Jould lay the 

proper foundation for the integrated ochoclo 1e ouporiropoeed on 

n right that roay e exercised by a st\;dent . the 

'.lh ch is1 as 'IJe see it, that race is still made the issue, and 

the question of the segregation i curi:.'ied just as 

before .. because by the exercise of this option .. a child 

may continue to !'ltay in the school unt-J.l the tillle of his 

graduation . 

Justice Reed: Is there: root•e than one grade 

achool in a achoo1 district? 

I•1r Yeo .. your Honor. 

Justic Reed: They ha e ecvcral in a oingle 

district? 

·1r . Ha:.rea: Yea .. your Hon::>r.. or there 111 bo o. 

di .c .• 
fl 
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!'here 11'0Uld Pt'ohably be not as many junior high 

schools venture to say ave oomc in the 

a:t.s tr:l.C't taices ove:t· one _junio • h:J.!];l.1 school . If I be 1nco • •oct 

as t o t hat .. as I t·ay t .; may n ot h • But t e diatrictinc 

has to do \':'ith th quest:l n of th cJ.o t .nn:;m·y school 

area .. t he jtmior high school a .. tLo hj,e; nchool arc 

Juotice Reed : That io unuou 1 in my thiotclng . 

l \'1 f1 not th<:.t t c:.·e ·l f'l.l no:ce than one olemc t1tnt'' 

school in e distric t . 

·l.' . Hayas: I a11 cet>tn:Ln .. if ou:co Hono pleas, .. 

th:.."G that :1. correct . 

J'.l8tico Reed : In that district any 111h:J.te child 

r child can aelec·c hi o ·o ochool? 

Hr·. Hay.;.s : He goes to the sc·wol st to him 

.i.n his o-m <ll.'C.l. 

Justice IG io hy 'eet or eom- thing? 

I-ll'. H--yea: I Ci') not think tho::t·o are 1nstanc'- a v cy 

o ·ton .,,here there bo a ... 

Ju ticc Reed: It ·1 ou ld easy enou ;h 11' you have 

o1e sct!oo:t J.n a a:latr:I.ct . If you had only one c veryboc:ly 

"j or1r>,., to that G(;hool than any othor he \·I onld go thon to 

t;rat ochool? 

.,yo . Hayo : Ye:J .. :J.'· in 1 undc :r· and.:i.n o. aay • 

• U \1Uill 't 1.. •• Ovl" 1. J :l .li\ 

J. 'l 
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f.lr . Hayes: I beg your pnt•don. 

Justice Reed: Tha t "'as tr e t·J hen you had segre-

gation .. you had o erlappin::>; dis ic ·i; s? 

Nr . Hayes: Ye o .. air. \'!·lL no•: .. t·J1th t he pt•eoent 

school districtin th re 1111 b schools st ill as I 

conce ive it in s o far as the t he el ochools a c 

co::.cerned y our Hcnot· wlill tee--' :1 the :ilm:J.or h:...g schoo._G 

cet'tair. ••:! as I say_ roy· fr:J. .llrl can e;iJe.> the 

ac t ua lly 'lli.th -r·espcct to tha' ·';ho.t there 

tlill be ele enta-ry .. the'l.'e may be IJthet' 

cchools in t· e same district bnt ·1e goes t o 'c' e one 

t hat to him . 

Justice Reed: Is that ln thL": ntatemont? 

'i.e . Hayes : t·Jell .. thet•e io nothing in the statement .. 

if y our Honor please .. that bt·oa.co ii; dO'l'lr• one--

Juo'Gicc Reed: Do you h .... vc a r c, .llation? 

do you that the child ifl to ·cne ncare r;'c oc 10 1 

in the Distt'ict? 

He. Hayes : The cmly 111ay 1 can aay that to you .. .. 

io that that 1s a part of '.;hat I unccrstc.nd the 

Cot'ninB Dlan to he . The Cornin plan would Pl.'O ide tha'c 

'-he child chall go to tho school nc· t'est to him in his 

d1otr1ct. 

, ·, t. c Eu • rc.J y l ' ·c 
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of a c ild to etay ln a given schocl ntll hio 

gt•a"luation f om t at Gcho 1. .,. 'ca :l.t -... ut thio is m r :ly 

a t::lmpo •ary mcasu c .. i. ot.... tl ·:i.; ao t o do , . t ' the 

·ntus at the .iomcnt and 1:, ·' 11 \ ") 0 I· ... 0 ·c OV i' n p ·l•ioc.' of 

t111 0 Ol' th ee Y(:<lt'C? - at r.o·i.; to J. CLI.: up 

of 'h COUl.'CC '? 

·-il' . .a;yos : It I:JOUlt1 P'-' ··:.mr. '\ ly t10 lc out at thu 

cne of the 6 ·adu•.t:i.on po:::1.c.d the in'Gc"L'I ediat-:. (; ·adc 

f'i.' O ll tLe the c:h:l.J.d Gl.'aduo.tcd ::•om t .::.1 t 'l;ho :ju :!.or 

Burton: :.=r no .. -c 10 cl ild la:Jt yeat'_. if 

.;2.-:; :i.n .:iUnio n ·'Gh c<:'l.:>cl., -....e: cot:J.d cmrH::tc .i-1 j unio' 

r-1 r. ayes : 'I'hat :L· \'Jrat I und<.: '<J'so.nd th.c p)l;.n ·o 

. n·· gn _,cho L you have the to unt i l gradua-

t ion is over. 

B·vton: •c ta n · dbout o 

·o:1 ; · i'..::,r .:c· i 1 <:. given 

..• . • '.na '-' 1.:J lha t G m.· ·od a:J being .;h · '1• n 

c · ;n ·a n ·. I • GG ·.;t_. i; .i.u tho cnt1on o' 
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particular school. 

Justice Minto You do not that it is 

Gone for any purpeses of discr1m1nat1on? 

Mt• . Hayes: No. the actual language .. if your 

Honor Please. would not r esult in discrimination. We are 

concerned as to whether or not t he adminiate ing of . it 

might not be distorted .. and no t in any sense saying that 

the pre sent administration has done any such distor ting. I 

am in no position to say tha t and would not say that. But 

t·Je are concerned that the of a decr ac which we are 

asking be of such charac t er as would r ender imp0asible 

the use ot' that device as a means of di-scrimination. 

J us tice Black: H0111 would this be done? 

Mr . Hayes: By leaving this option--

Justice Black: I mean how could t he plan which you 

have just outlined that they are suggesting be used for 

rliscr imination? 

.''lr. Hayes: \'/ell . this type o1' thing could 

occur as we see it, that a ch-ld who had a to go to 

a particular school by r€ason ot' the ge ozrap1ic area might 

not be all011Jel3 to go to that school because tn that school there 

.1aa a child 111ho exercisoCl the pref erential l.' Lght to stay 

there until graduation. 

, uaticc: B3ck: I ·1 ot ._.h t th p .r 1 pr videCl th t 

they 1ere a .. u too i c l : 10i e and oth ra had 
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to go to epec1ttc echools. 

Hayeoa If •hat tho optton 

1a that is a llowed ie that .. 1f I am in school "A" .. I can 

in school "A" unt il unless --

Justice Black: You do not objec t to that .. do yoo? 

• Hayes: \'/ell .. when Honot' says we do not 

object .. we object to it s1mply because of the fact that we 

fee l t.1at the of that is still the ca •ry1ng fot'Wat'd of 

old idea of the setup.. because the to 

remain in that school was basically one of colot'. 

In othet' wot'ds .. the pet'aor went into that school 

because of thio segregated setup. 

Justice Blac k : You mean you TJian t; a decree that w11 

an option being given to children where there are 

or three schools to go to .. to permit the m to go to that 

one school? 

Mr.Hayes: No .. we do not think t hat t he decree 

f"t'om this Cou"t't should l!.o a ny 1'ot'b idd1ng. W, thi.nk r a ther .. 

that the decree from thie Court should ·•P y 1 ct icn te that 

there should done where color wa used as a criterta. 

1-lOJJl we feel that t his is a poseibil1ty and A a perpetuating 

of the old i dea of color being the 

J u: t1cc Dlac k : 1!1 it your 1.11 a i; hat beoaua 

ther e 1s a poo:1 .h111t 'hat t here ohoulr1 bo no opt ton left to 

t h child\· an of v lt .c: ool c t t· .. 11 i r o ·n echo la? 
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• H!lyes r No.- •e think rather.. if the .Sec •• 

•ere to ta•-:e the ebape which I have euggeete.S to your Honor.-

that then in the event that there were showings .. flagrant ehow1ngE 

of a iolation of this right of option. that then there 

be the right to go to the Cout•ta the 

establishing of a principle t hat we feel has alrea.sy been 

established. 

Justice Black: I have not quite maoe my question 

clear. Can that come f1•om mere opt ion of the child to choose 

one school rather than another? 

rr.r. Hayes: Hell .. we feel--

Justice Bllck: i'lould you object to that under 

any circumstance? 

Do you believe the parents of the child or tne child 

111ould be left free to select one of the schools? I aek you that 

because· I know that has been the 1•u1e all over the country 

111here they have two or three schools. 

l-1r. Hayes: \oJ'ell.- if your Honor pl ease.as 

·1e conceive it. as I have said to your Hono C' .. 1n fairness 

eo far as the District of Columbia is concerned.- I do not find 

too much to give me concer n . But I would be concerned a1nce 

1e have adJusted ourselves to other decrees. about a 

decree that left an option to the i nd ividual. h!maelf .- beoauae.-

if that option 1e1'e left .. 1t aeoma to mo the very force 

of t he l lO hV11:li.C d t hu t :.: of a device. 
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Juatioe Black: you go then rar enough to say 

that thie Court should that the law ie compelled to 

deny option or children to go to one r ather than 

another? 

Mr. Hayes: No. I have said.your Honor . there 

should not be any such dental. I do not think t his 

Court shoul d underta lre to say that. I think. rather. that a 

decree of the character we ha ve i n mind would not 

req uire that at all. I t would not estop the questions of 

options proper l y but may. as I give rise to the 

possibili ty of over comi ng lllhat might then become a flagrant 

viola tion. 

J ustice Black: You mean that coercion instead or 

option. freedom of you would want that prevented? 

rqt•. Hayes : A nurober of things of that character 

come in and might come in under the heading or "Option.". 

And t ha t i s the r eason I be lieve tha t I bring theae things 

up. 

Justice Reed: Let me pursue t hat point. 

flit• . Hayes: Yes. MX' . J ustice. 

J ust i ce Reed: I am sur prised to f ind the-r are t wo or 

more schools in a d1utr1ct in t he D1otr1ct cf Col umbia . but 

let us as sumo t hat t her e are t •ri O s chools . One of them used 

t o he a Negro · chool and thC; •hi te • ' o 1 t hen you hn 

a n o'h j ect10(J t o allo•1i ne tho G'- l .dc t o chcooo on t hey 
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go to? 

Mr. Hayes: Mr. Korman has state to me that tthat 

happened was only true in two instances e they 

so close together that they not draw two circles. 

That may answer what was in yout' IIonor 1 e mind 

and may cot'rect 111hat is in my mind except for these two 

exceptions. 

Justice Reed: Let us take those t 1110 exceptions. 

Do you object to a choice of schools in tha t one area Ot' 

at'eas when t here are in the same district? 

Mr . Hayes: it is not that. 

Justice Reed: The ultimate t'esult would be 

one of t hem could be all the other could be all white? 

Mt'. Hayes: \'1ell .. \'lith a small overlapping to which 

Mr. Korman makes reference .. in a city such as ours .. I do not 

believe that that as a possibility . It might he 

but I do not think by 2ny type of gerrymandering or 

anything there could be any such situat ion that would 

end up with there being simply a white a s aga inst a colored 

school. Now there may be areas from a geogra phic diatrioting 

which might end up in what your Honor aaya wi th respect to all 

111hite and all colored. That might he. 

Justice Ree'l : Concer ning J us tice Black 1 a queat1ona .. 

you no chject 1on t o th3 se l ection 1n the 

D1et r 1ct y child •en? 
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Mr. Hayes: when you Honor says 1t in 

that I have a concern that I not ga the just t 

Justice Black's question was. 

We do not think that this Court should asy by 

its rre.n,ate that no one shall have the right to exercise an 

option. Je do not think that that would be right. 

Justice Reed: t:le do not s:ly that. Ue eay that 

they can exevcise an option . 

Nr. Hayes: No. If your Honor please .. if your 

Honot's would confine the dec ree to the language and 

character which we think ought to then ·lc feel that abuse 

of the option period would f all within the 9urv1ew of such 

a decree. And .. as Mr. Justice Black has at some 

further along the 2omebody aaye .. "Oh, I am p;....,1ng to 

exercise my option.-"if you could go in and s ay this wasn't 

an exercise of option .. if 1t was coercion ar anything else .. 

that is 111ha t we 'IIIOUld be conc E: t'ned with. r.1:2.y I call your 

Honor's attention to an example of something lhich hoe 

happened in our school system which gives us concern as to the 

actual putting into effect of the t'egul tiona as provided? 

I just ana1:1ered a question by .. aying that when 

you graduate from one l evel to that person 

ho goes into this net-1 cvcl .. Pt'C3Unlft.)J.y c mea undot' this 

" . n r rieht to 

claim pt>omot i O•i S or a yth1rG of t ch·· •· c t -r. had the 
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situation velop that to what • ar 

advi ed. a graduation in which were Junior h1gh 

entering the high schools. to ne non-

boundaries, Of the students 571 came 

schools of old Negro division and 525 came from 

white schools. 

122 of the students former a ll Negro schools 

were promoted to six fo mer al l-white high echoola. One 

Negro boy movad from an integt'ated fo"rmer white h1gh. 

into vocat1o·.1a1 high had ita Negro enrollment, 

Nv white students ltlere pro oted to former Negro 

s choolso NOti .. we call attention to that eot.•t of circumstance .. 

that it 1110uld be a rathe·r unusual thing with the zoning change 

as has been indicated .. zoning without regard to color .. 

ne111 zoning wit h over1a9ping districts whe't'e ... in one instance .. 

there were certain Negro areas that now the new zone which 

is the unsegregated situation goes deep into that it 

seems to us a unu ual under those 

conditions 120-soPe Negrves Vlould go .. he into a new 

at•ea. to a white high nchool .. and •.,nat the-re would be no 

t·lhites .. t-1n0 6 havine been ror11oted. would go to a school, 

It is the type of' adminis tet,1ng of tha t kind that r;1vcs us 

the concern . 

':. y I ask to what 1aa 

m re readily you arc addt. ..; .. l.n o r elf? u 1t to th k1nd of 
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decree this Court should r ahion in direc t greatet" detail 

tha!'l f.9uh1·"'ned by the Diatrict Cout"t ot" lhich? 

Mr. Hayes: If your Honor just what I 

have in mind is the type of decree that thin Court should 

pass in remanding the case to the Court. 

go into pat•ticPlal'it1ea? 

Mt.• • Haye a: No.. a 1r • 

Justice Frankfurtel.': !Ia to 1ilhat tJould or would not 

operate not cHI a fair op":)ol'tunity for a fai 

choice but some kind o!' a "huggam gga" .. eo'" kind of a manipu-

lation whet'ehy what is deemed to be a fait' choice is not 

really a fair choice. 

Do you think could particularize that? 

Mr. Hayes : No .. I do not think you can. If your 

Honora please# \le have r. ttemp'.:;ed to draft \<Jhat we think 

t-J ould cover the situation havi1g to do 1il1th the q ueot1on of 

the nonsegregated setup and that t he defendants a nd agents 

and the like should be e . fr>om using r-ace as a oer1ter1a. 

J\.at1ce Have you in your brief set t'ot'th 

a proposal fct" the of dect'ee that you l,, uld like t 11a 

Court to 1saue? 

ir . Haye 

1 t he gt'eea ble to you? 
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Mr. Hayes: Yea .. your Honor. 

Justice Frankfurter: Perbape I miRht ausgeat to 

other counsel that they take their haoo 1n drafting the k1nd ot 

decree they want this Court ·co consider not in 

hut in terms he kind of decree 'l.oua't. -.ney propose as is eo often 

";ho tn ch.encery .. !>T.'I)flOSN'i by the s tates -- spec11'1ca1ly 

the kind of decree they want submitted for conoideration by the 

because generality of language easily evaporates in 

memory .. let alone 1n speech. 

Mr. Ha:ven: Yes .. your Honor. I am appreciative of 

that. May I sim9Js myself and say i n respect 

to 4-B .. our F.tn01r1er to that is yea . that the Court does have 

exenntive P01tter that is referred to in thet'e and to say to 

your Honora t hat .. as I indicated to you# Mt'. Nabt'it is going 

to talk to Court about Question 5 and a pat't of that is the 

type of and I think you 111 have the specific anSMer 

to t·lhat yout' Honor Ls asking. 

ON BEHAIP OF SPOTT3'/001> OOLLJNG 1 ET AL 

By l'o1t'. James M. Nabrit .. Jr. 

Mr. Nabr1t: Hr. Chief Justice .. if the Court please .. 

I should like to al3d to what Hayes has " id about th 

situation in the District of Columbia. There are 160-aome 

ood schools 1n the District of C '• mb1a and th y "!ere divS.d " 

into t o d1 vi u1ons , whi t and co. or cd , r 1 to the dec1s1o 

·ay 17. 
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Eeaent1ally 17 or the aohoola tha t •er 

formerly "hite. there a e only 11 elemen tal"./ aohoola. 

no junior high schools and i senior sclool and 3 

vocational high schools de no" ha\e Negroes in them. 

In other word s .. Negroes have gone into all of the 

formerly "hite schools in the District excc )t t oae indic t ed .. 

a total of 16. In the cane of thoee a hoolu that formerly 

a ll Ne gro there are 15 elenlentary oc ools now 11f1th 

no whites .. 9 junior high echool3 a nd 4 high choola. In 

t he ca se of .. he t enchers college s t hey have o .. 11fhioh 

wao former ly a ll \-lh1te n0111 has 36 Negr oes .. a d Niner .. forca:rly 

a ll Negro .. a'; ill has no ._..hite students Q 

N we would be r emiss in our ol: 11.n t 1ona to the 

Cour t if did not say nd make it clear that the progress in 

i ntegr a tion i n the District ha s boon since May 17. 1954 . 

We. also. feel t ha t we be romies in our 

obligations i f 111e did not point out t o t e Coul."t s ome things · .a: 

111hich we t hink ought t o be taken i nt o account 1n decid ing 

1hat disposit ion t o make f inally or this 11 1gation which 

has now taken t he greater part of five , (ar .. and also it 

1e did ·not suggest to the Court oometh1n \ I .ch we t hink e 

have l earned in the Dtat;."' c of Col umbi a mi sht be of 

some aid 1n ,hv reoo of tho dif J• lt Jl." Oblema i nh r ent 

in quest1·oa lj :mr 5 1.1 • • c< o l for ' ;l C.;)u t . :1 · f l . 

t · +; ·1 r.a, o tl · !i : 1 .. of tl va 1ou 
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atatee have been aaked to give some aid to the Court. an4 two 

things we think may be helpful to the Court t'l'Oill our own 

expel'ience in the of Columbia. In the first place. 

imPlicit in many or the requests fol' delay and t'Ol' a gradual 

effective process.- inhet'ent and implicit in 

these l'eplies iP that integration involves adminis-

tt'ative difficulties and that to do this shot•t of a long 

delayed Pl'oce Lq may prove educationally unsound. 

,:r..w concede that there is mer1 t in both or 

those .. but t o give the Court. our exper-

ience a an aid in the v1.e111 'Which the Court g ives to these 

repl'esenta t!.ona. 

New the exper i ence which we have had in the District 

I think ideally illustrates 1t. When the decision was 

handerl dmm immediately thereafter .. thinking of a ll of the 

things that may stand in the 'Way. the announced 

that we could not take any steps towat'd a de 3egt'ogat1on until 

this Cout't had handed down ita decl'ee. 

But that was the f lush of a. exprea a1on without 

having had an opportunity fol' confet'ence. After a conference 

and study with ethel' officials. the Boat'd of Education of the 

Diatl'ict in coopet'ation with the Superintendont (nd the offtool'a 

of the District decided upon instituting thia plon fol' int • 

gration. 

At t he t ime t h ie policy that J OU hnv had 
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brought to our attention wae adopted., the 

presented a Plan With graduated stepa by which •• 

lllOUld have gradual integration in the District. 

And., in his plan., he stated that the 

reasons the delays involved in the various steps were 

administt'at1 ve difficul t 1.es etoo<l 1n tt.a ,.,ay .,and 

because of the rapid of t his pt• o ·cam., would 

he educationally unsound . 

Now one of the things lllaa :.n that 1/iaa a 

stateroc::nt that :ln order to draw the educati · .1 1 bounda4' ies 

fN' the new dist •ict1. g of a unac ••egated · .. the 

diff i culties 111ere so 1m olved that i t 11h:>uld be mposs ible 

to draw those boundaries until .. 1954 . and that 

hence an steps effect i ve 1nte ·c•at1on other than 

a r e l1eving of overc ro,H31ng would bC' 1m"PQs31ble cducat tonally. 

The Board of Educat ion did not a..;·ce 111ith that. The 

Boat'd voted that these boundat' i e be dt'atm :,y July L and 

that the Pt'Ogl'am begin on September 1. The 

proceeded to dt'aw the boundar1ea July 1., a nd to 

accelel'ate the pl'Ogt'am by Septen 0 t' 1. No111 "'"he only reason 

I call that to the Coul't's attention 1a to oay 

that the Court must be cat'cfully ohaervan t f rept'esentat1ons 

that lo g pe-r1odo of t1n.e a4'e nco c1 for t .ue integration 

stepo .. because e hav fo •lld tn tha Diut\"1 .'· t ' .t wh n a 

.. Jh ' • . . - 'r11n1otrat1ve 
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as a consequence of the aLt1on taken. Aa a matter or 

the himself has accelerated the entire program 

in the District of Columbia so that today he will be 

hard pres sed to tell the Court what he purports to 1n the 

future. So that 1t would appear to us that of all the 

cases before the Court .. 'that is t '•e case 1r 1r1hich the Court 

can take de c1a1on of Nay 17th .. which reached such a high 

point in out• democracy .. and br1ng a fitting conclusion to this 

case by "Wr1t;1ng a decree that desegrega tion or integration 

shal l be effect i ve forthwith . Even the Cor poration Counsel 

does not oinagrce "W ith that. He does not to r1 consent 

decree .. hut that is beside the p0int. 

He says that integration is Pl ogt'easlng rapidly 

and \1111 be · completely finished by Septembel:' 1. 

he 1 s 1n no position to obje ct to a decree says that 

that be done. NO'il it lllould appear to me tha t 1n these cases 

in order that t here might not be the kind of confusion 

r.-lh1ch seems to be inherent 1. the Delaware ought 

not to he placed in the D1otr1ct of Columbia 111here 

this Court supervises all of our courts 111here we have 

a school bo<:t'd that ·le can not elect and whore t he Ju<lges of 

the courts ·:t<L::M ouperv13erl by this Court 1n their Judicial 

runct1on1nc a r n . 1t 'Lt vely .o oi. the School 

Bon ri ovor ' 'o..:. Cc \'I. h- o ju ·1oa1 an t hus plac 
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ua in a very uncertain position in the Diet•ict. For 

the lONer court Judge who is nON the Chairman 

of the Committee to select the school annotnc 

last week that there were three persona come 

to the of their this and that he wanted 

names submitted for people to be on the Boa 

In quoting I think it bG u good idea 

to have somebody from Southwest Washington r Southeast 

t-Iashington .. and we have got a number of lat-J) .. era on the 

Boa'rd nO\i too many lawyers . Now -we have nothi ng to do 

with that as citizens of t he of so that 

'We deal with the policie s 'lllhich have t oen adopted by the 

they .;et tangled in th1e administrat ive aetup with our 

traditional Judicial function. So that in this if 

ever the should it clear that integr a tion in education 

in the District of Columbiu must take place immediately . __ because 

if 111e go bac k into the Distt>ict Courts any type of 

111e run into that type of situation in our local 

and t hat is not to question any philosopby .. or 

integrity of any Judge. I t is to a fact wh1oh 

ia a part of our system. 

Now .. it ould seem to me that this also could 

be of aseiatnnce to tho Court 1n dealing the qu ation if. 

in a eituat on \olhore tho ou ·t has na ' 11/lc a au rviuo y power 

ae in thi l o Court <ii•o ·t;. r 1.h.c c u·· t :; 1. lo 1 'lE:t'O to 
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enter a decree 1e in Mr. Just ice 

thia Judgment reversed and cause remanded o the District 

Court for proceedings not inconsistent with this Court's 

and entry or a decree containing the following provisions: 

(1) All provisions of District of Columbia COde 

or other le6islat1ve or 

directing or permitting defendants to administer public 

schools in the Dist ict of Columbia on the basis of race or 

or denying the admission of petitio t:l ra or other Negroes 

similarly situated to t he schools of their choice within the 

limits set by normal ge ogra phi c school diatrict ing on the basis 

of race or color are unconstitutional and of no force or 

effect: 

(2) Defendants .. their agent s .. er·pl oyeo a... serve:mta 

and all other persons acting under thclr and supervi aionA 

are forth'dith ordered t o cease imposing dtu '.: inctions based on 

race or coll)r i n the administr a tion o1' the fiUblic schools of the 

Dis trict of Columbia; and are •1irec t e f1 tha . child 

for public school attendance i n the Diatr ic of Columbia be 

a dmitted to the school of hls choicE: ot l ··ter than September .. 

1955 '.tl 1thin t 11m1to Jet by normo. l geog eph1c ochool d1 trict-

1ng; 

(3) T'n Diotrtci; Col t 1a to r toin .1 t• 1sdict1on 

to make wha eve t• r ... .-til;. :· t • 1'c '] c t •j a " C.: to cot•r y 

out t e 
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( 4 ) Defendanta to pay the costa ot the pro-

-• would auggest that aa a fitting 

climax to the case . AnO wo would like to say that 

the decision of the court in the of Corurobia caae 

which bore out the hopes and of the citizens 

of the District has carried the hopes of the Negro people 

of the United States to such a high paint t hat 1t would be 

in my if we should r ecede from that high 

point by not giving a decree and bringing to a decisive and 

final end the litigation in this case. 

The Chief Justice: Mr. i OUld you please 

make copies of tha t the Court? 

Mr. Nabrit: I shall be happy to. 

Justice Frankfurter: May I aak you whether you have 

thought or considerations peculiarly relevant to the District 

of Columbia for what you call amazing progt·eo3 that do or do not 

obtain in comparable states --by I mean the 

proportion of Negro to white popu lation . You spoke with 

apec1al emphasis of the progr ess o!' the District here. \Uth 

your considerable thinking on this ha ve you any 

reasons why you think that ie eo in the District? 

Mr. Nahrit : I should thin < eo .. Mr. Juotice 

Frankfurter . 
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relevant as to a court in 1ts discretion or may 

not do. 

Mr. Nabrit: Precisely. I think are several 

considerations. I think the Court may we ll be ad vised 

that 1n the District of Columbia there arc :tpproximate ly 

104..,000 pu pils of t·lhom the ma jority of are Negroe s .. eo 

t ha t numerical! ... I doub t if there is a pl nce in the South 

from that t his 1iiOUld not be a very 

ex cellent guide to t1e l arge number of children t;ha t may be 

integrated 1n a shorte r period of time e ven the 

Negroe s outnumber the wh i t e s. So I thi n k t h&t is a rele w.ot 

c onsideration . 1 t h ink., No. 2 ... t he fact tha t ther e 

a firm admi nistrative e e cutive in t he D1otr1ct of 

Columbia in support of integr a even prior to the de cision 

of this Cour t m: st be to be a very e f f e ctive element. 

Justice Frankfurter: You mean t ne Superintendent? 

I-1r. Nabrit: No .. I mean the Super intendent .. the 

Board of Education .. I was spea ki ng about .. t he Board .. the 

Di s trict Commissioners a nd the l aw -enforcement the 

general that who e t ha t exis ts you ha ve a much better 

s i tuat ion ·1 n 1hi ch to do it. 

But the primacy t hing t ha t t his seeraa to roe to ehow 

its to t he ,. he lc que stion be fore t he Cour t 1 that 

f i rm a ction anti f irm dcctnione , and certai nly e r e w e r e 

bot h doveta i l in::> ·ove o t c r:l :1on o tnt lr.'t'atton 
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80 that in the have all of th G 

have this speed. even in the 

that the very fact of firm decision in itself 

militated against objections. 

I think one relevant 

in the or Columbia was the whole general community 

relationship . We would not be giving the Cou.·t all of the p1ctura 

1f did no t s <:ty that. 

J ust ice You mean this 1n the 

Iqat1on 1 !'l tal. wi tn all its concentrations and influences 

that t hat implie s '? 

Mr. Nai1('1:.; : and I thin lc I should say 

that. And I also ought to say to the t1at in optnion 

in thinking about this problem in the Deep Sou·ch 1 

t·Jhere it would seem to me 1r1e have so many thin13s that may 

appear to he different., that there has always been in our 

philosophy .. i n our the notion that our la1r1 1a 

supreme and that t>Je are a nation or laws rather 

than of and that although we may have had 

attitudes t>Jhich differ - - and 1n some instances violently 

Ttl ith the dec is ions :Jith that t>Je are, after all, 

governed by her., and two cases illustrate it tc me. One 

is the caae of tho Nat1o1al Labor Relations .. ' the 

tct .. the Taft-Ha tlcy fl.ct. The oth er is income tax, 

LoneDissent.org



90 

where the attitude of many people ts Juat the s 

They do not want to pay minimum they do 

not want to pay they do not want to have that; but 

the law is thet'e; they keep the but they obey th 

law. 

The same thing with income tax. Eve ybody is 

wort'ying fot' a few days that they at'e going to have 

to pay income tax. Very few people are t'unntng happy 

over it. The attitude is not good but all o them pay it. And 

I it seems to me that in this urea a firm 

decision calling fot' fo• hwith ill be accepted 

and lrlill be complied 111ith by the South \\het'e I have lived all 

of rq Ufe and that thuo .. in spite of all the·it' proteetationa and 

the a ttitude which many of them genet'ally genuinely 

they will a dec1a1on of this Court just ao othet' 

Americana follCM the law. 

Justice lilt'. Nabt'it .. befot•e you sit down 

I do not understand this lanGuage o your proposed 

giving a choice. I have a sked questions about it before. Are 

you familial' with the pt'oblems of choice that came up? 

M· • I am and I woulti like to 

address fot' a moment if I to that. In the Distric t 

of Columbia ·i;here 1s a syste of adminiot1.•at1on and opet'ation 

of the school which is k . 0\1n :J t c D1ott•1ct1nB Plan. Uo 

n1ted St.il t a 
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that you with. In some the no 

You Just go to school you ant to until 

that school is and then you find one and go to 

that. Baltimore hae a oystem something like ;hat. 

In schools they have t"1e boundary 

the and you go to the school in 

except as--and all of them have this which t>e latoe to Mt' . 

Justice Black's question--all of them have some ground upon 

which they will excuse you going to a school. 

at>e many of they u ill do 

in the sibling case and others. In the Di s t 1ct of Columb1P .• 

have this sys tem based upon diatr 1ct1ng. 'Ihat is 

the basis on lllhich the school hoal:'d says children shall be 

assigned ... and they voted a policy that it be done .. and 

only 'vhe hardship Ot' neceasat'y situation of ovet' t>1d1ng necessity 

woul1 pet'mit any f't'om that. 

No-w that 'lllaa the policy. 

Justice Reed: The Boat'd policy? 

Nabrit: Yes. Now -when the plan was 

-which the Boat>d t her e -was a bet-ween t he 

pclic1ee and this and 1t is that d11'fe·C'ence tc which -we 

call the Cout>t'e tha t i a .. that in thia plan which 

pl'ovit1ed th1a fot'thr1ght 1n1poo1 t1on of t.'1e bot:ndal'y ot> 

d1etl'ict ayotom ... thet'e set h n 1 m;1da the a o:,rst n1 

'Which pl'ovide1 that all of the D .>:l.lo 1.n all of .he school could 
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stay right where they were until they grad ted# unleaa--

and you should know this because this even weakens the poe1t1on 

still further# we want you to know that--unless your rema1n1ng 

there prevented a et 1.o1ho lived 1n that district from 

getting 1nto it. 

So that takes eome more of the sting out o it. 

But e con31tier that bad because .. lookin,; at the Labor 

Relations ca . es and others .. \lhere th1e court hae aaid where 

you have a choice regat'ding a union ot• not .. he e is a company 

here 1a another union.. that the choice ia not a choice. 

You do not have freedom of choice. And you come out of' 

a segregated aystec 1.o1here in the 1e aegreButad 

and you say to the Negro child# sure .. you have a choice and to 

the white child. you have got a choice .. I mea n that 1a not 

choice. So that we aimply point it out becauae it goes for 

five years and there is that we have fou .1d that intiicatea 

t hat at the end or the fout'th year the Beare \'lould adopt another 

plan with tha t in there. 

Justice Reed: That is 1n it--

filt'. labt' it: I t h ink 1t 1.s on paB.., 10 of our brief .. 

R It is on na e 11 .. No. 3 i th · ne xt to Mr . J ustice ee.. . r 

the bottom pc:.t'agT c:: ph ... "Al l -t n o led in 

a giv n oc c 1 oy t'C •• u .... 1 L'O 1 .t:d t .c c ool 

i o nc, 

· 1 .in r. 

, 
" 

p• 
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Justice Reed : There ie another angle to that 

same choice • In Y"ur n decree.# you provi ell a choice. 

83 

Mr. Nahrit: Now in oura-6 we aaid.#do not deny 

any child the right to go to the school of hie choica on the 

grounds of race or color within the normal limits of your 

diatricting system. 

In other you have this di otric t1ng system here. 

say in that system .. le t go to the schools of 

their choice within that system . 

J stice ReP.d: that d1ot't' 1.c'c . 

V.r. Nabrit. That is r ight. 

And do not a ss i gn them on the bo nis of race or 

color .# and we have no complaint. If you some othe't' 

basis .. all boya-6 all gi't' la .. 16 or 14.6 any ot er ba aia-6 we 

have {)0 objection. But j u ·,t do not put in t' c.;. C'e or color a3 

a factor. And on that basis .. we do not comp 1 a 1n . But I 

d:> not thin k that it "lill be found to elp t • e Court very much to 

try to look at a system 111herc noth 'ng cx1stod bJ choice ... anll 

contrast it 'll•ith tho districting s;yo t;eCJ 1n ·,'hich the '\'e ia 

thin type of choice. 

l•ir. Korman . 

AROUf.lEnT 0! t Hf;!P OF ET •L 

n • r· . . 
J1.t P aet 
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I am in hopes that -• could co today -ithout 

any between the Appellants and the 

and now that almost an hour has been spent by my 

the I still see no reason for 

being here opposing each other. The only reason I can assign 

to it is that apparently my friends on t he other aide are 

determined that there must come from this c0 u t or from 

the District Court acme direct ive by h1ch they can point 

in the future to the proposition that they have forced the 

of Columbia to do certa in d that is not 

the fact. These are the facts. 

May H. 195' this Court declm.·ed 11 '.-le hold that racial 

ae€;,t'-agat1on 1 the public schools of the Diutrict of Columbia 

is a denial of the due process of law guaranteed by the 

Fifth Amendment to the Constitution ." 

T"ne next day .. May lB .. the member· a of the Board of 

Education and the Commissioners of the District of Columbia .. 

met with the Corporation Counse l in private aession at which 

time the Corporation Counsel of the Diotrict advised them 

that that l anguage from this Court had efftt<.tively and forever 

down the validity of any law3 on the books which 

for aepa1.•ate 9Chools for whites an in the 

District of Columbia. And on the May 19. the 

Board of ducation 

oct f pr ll 0. 

a poointod a c mi ttcc to dr ft 

r l j" Y • 1 ,. c ,. . 
" ,. that COth itt 0 
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met ane1 C1rat'tee1 a state nt 0 poJ.1cy. 

fl.ay 25,. three c3aya at'ter thal: ,. t e &lard ot' 

Ec3ucation ac3optee1 that statement of policy n<l .. t; apr;,eat in 

the Appendix to brief. Aoo 1n thal; anm al: .... tecnent ol 

policy they aa1c3 that they thereafter propoocd o ao 

the schools of the Distt-ict of Columbia aa , u1c ely aa 

it could be done. 

On June 2 .. seven days later .. or 1o .t aay::. l or,. 

the Superintendent of Schoo13 .. having \·lo h.1.. g on the rnatt.er 

for a yea.• or more .. p·resented to the BO&!'d :>f Ec:1ucat1on a 

complete plan for the de segregation or t he schools of the 

Diotrict of Columbia. That plnn 1a set f ot·t o:1 in the ''liX 

to our brief. 

Incidentally .. that plan whtca 111a u by the 

Superintendent approved by the board of Education. On 

June 23 ... the Superintendent pre!3e ted to the of Etluc&.t..ion 

a schedule of dates fo'!' putt ng 1nto eff ect tha t "lau .. ant:i 

the final date t'o'!' anything to be aoue wo. . ... 

Before schools opened on september 13 .. .. an &.ttack made 

upon that plan sponso-red lat'gely by the Fo(lcn.•at1on of 

Association. The case Saibot'ne and .. va. 

and othet'a. It 'las hoard by j 'udge ScnwoinM.1•t U e 

United States 1Jiat-r1ct Cou t. ive e> '.; 

Diatl'ic t Coul't tho pr op u1t 1011 -r; l t t he •h. u ·J: .. 

ia (..OUt : ··iL'J 17 narJ 1'. 'l ...:k 
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segregated achoola and that the Board or Education ••• 

entirely within 1ta r1ghta 1n providing for the integration 

of schools to com1nence at the first opportW'l1ty.. the 

opening or 1n the fall of that year. Judge Schwe1n-

haut sus tained the posit ion \'le had taken and 

that eu1t .. eo that ,.,c have a determination l1y our District 

Court that our i nterpret tion of thts Court 1 a deci sion was 

correct. schools opened on September .. 1954 as an 

integrated .. and it 1s completely lnt at rl today 

and I do not know what my oppone . ta point t 1n these 

things that . ey have tallre1 about here. \'!ha-c or.J the 

options that they t alk about? Let us read t am. They 

appear 1n tht. 1\ppendix to our Brief .. and thid is the 

Super intender. t 1 a plan . 

Justice Reed : What color brief? 

Mr. Korman. This 1s t he one here. I 

suppose that would he burr. 1t 1e e Jt1tled .. I 

think, s ome"';hat d1ff t:n•cnt ly tho.n the other of reelX)ndcnts , 

on formulat1cm or the decree. 

on page 13,tnu last paragraph,we find this from 

the statement of the Sur><;r1ntendcr.t .. "In or to 

provide stab111ty .. cont1t u1ty security 1n tho educational 

experie cc of pupils du· t o tl'ana1t1on r .... t'iod, 1t is 

agre d th t 1 t .,, 11 be c.r.uc; t1on '!"- soll.vl 

nt pl.'C • lt ;l' l . •t II ;:. ., ',} 00 t 1 · • 1 ·1 t school 
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even though they not living 1n the n 

If I may the plan to 

set boundaries each individua l school 1n th Di or 
except 1n one instances there were 

two schools eo close toge ther that two circles could not be 

drat-m them a d one circle dra m around t he two 

buildings as the district for that school. 

All others have a s ing le a ea to be served by a 

single school. 

Going on .. "By t his means 1mmed1ate d ... aplacement of 

unnecessarily l arge of pupils .e a voided . Progres-

s ively the establishment of ne1.o1 boundm ·iea .. al l children 

t·J ill attend the schools serving the ax•eaa in ch they 

live." 

"The follO\>ling procedures il l bt.: needed to carey 

out this pla n: 

"1. Fixed z ones are to be eatabl-shed for each 

elementat•y .. high and senior M.{.h school to 

balanced uae f achool f acilities. 

"2. A 11 pupils ne111 t o the ochool ay a tern to a 

parti •,ular school l evel -w ill be assigned to the schools dea1gnatod 

t o serve the zones in 111hich they l.ive. 

"3. All pup11J at prPaent enrolled in a given 

school may until r;rc; rJ c t ion prov1Aed the school ia not 

ovorc·coqror'l t.nd i.'OV:l.rl,t) ;;>•jor1t.y ::1 of upil lithin 
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the ne"' or the school ar not den i <1 . . If 

they prefet" they may transfer to the achool serving th zone 

in which they live. Elementat"y school pupil s change 

t"eside nce will be tt"ans fc\'l'e d to the echool assigned to the 

at"ea of the new residence. 

" • Transfers f r om one school to anothel' 

t"equ i red 111he:1 necessary to rel i eve ovct'ct'at-ldcd conditions." 

then on the f ollowing page 6 I skipped one 

there i s an exnrupla of what t ukca pl ace: 

"These must c-tte t1 School ' A • that ia a 

school for me·" lY in D1v1s1cn 1--

"1. All children living \'lit in t e ne;w boundaries 

\'lhO forn,erly attended •A.' . 
11 2. AJ 1 children .1.1v1ng l.ol1thin tb.c boundaries 

are ente a school t hat lcv'3l for the f1t'at tiDe. 

"3. All children ho are ne ly r aiding in the area 

served by School 'A.' 
"4. Children .10111 attend i ng School 1.13 1 but 

"l ithin the boundat'1ea of Scho 1 lA 1 if School 1B 1 becomes 

overcroo.-1ded ." 

Nol.ol# on that# who may attend Sch A--not 

who must hut "Who may: 

"1. Childt'en .1ow e :1 ollcd in Sc col A 111hether or 

1 1 it. 1"" tl1c o•1nr1,' ' ' ... • c f "chool A not their r oo r encc J .; ·n .. 

may c.oot1nue to "l!; t c d u lt i l thc:i.r u 1uat 1c. o J ct to tho 
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foll01'11ng com it 1on81 

" a. If echool A becomes pupile prev-

iously attf.. ,(.a ing School A who live in the a ea no.. served by 

School B or any other school 'lill be tranaf erred to that 

school. 

11 
b. If further re from ovorcrat-.Jding ia 

necessary after all children n t living in t he area served by 

School A have been transferreo it then be necessary to 

provide additional relief hy further the boundaries 

of School A • " 

Can anythinG he c leurer7 

my fri ent!s ... can you t'ead race into that? 

How you •Jo i t is beyond Yet they aay we must have a 

decree \'lhich enjoins U!'J i'rom putt i ng r ce 1.nto this arrangement . 

This incidentally ... has h-en mentioned by the 

Attorney General in his brief before this Court. May I 

read to you what he has to of this plan in Diatr1ct of 

Columbia. I read fron• a foot otc _n the brie f of the 

United States on page 20 of the ir brief. In pre senting 

hie program for integration for the ap of the Board of 

the Super inte dent of Schools of the District 

laid emphasis on the consideration of the educational growth and 

welfare of the school child. in Justification of the 

proposal tha t each pl."eae tl-:,r e;nr 1 ed pupt gt·anted a 

imi'Ged option t o r et. i n it t o a t.ool hu 1o i atto da von 
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though he doee not within ita new attendanc 

the the waye in hich thie 

would provide continuity and in the 

educational of pupils the ition period. 

'.J'hile we do not the Dint ict of Columbia 

in detail since 1n a brief 

for the i n No . wo think i t re f l e cts 

upon t hose its fol'tnu lation and execution. 

"I n ever;; ::: i gn1f1 can t the Pl r.l n evidences 

painstaki ng care on the of school cff1c1a ls to realize 

the expressed objective of a speedy tt'anaitton calculated to make 

the beat u3e of the total of the system 

i n plant and to the beet interests of 

all the pupi l s and to the gcnet·a l wE lfnce of the 

commun".ty .': 

That is an evaluation hich -we dtd not write . The 

only largely the only ones in r>o1nt. of fact who 

are taking advantage of the option are chilf. · en in tho 

junior h i gh IJChoola and h1eh schools w· E e t ey have 

elective suhjects and 11ihe ·e those children r.. ·• ve mapped out 

a cour se or education fo they ho.vo mo.de 

selections .. they have ar'lopted cout'ac a ant1 they "1ant to 

continue a '1d they ,,,_ t 10 r i@lt to row1in 1.n those schools 

until they have co.•; c. tc: •tic lc· 1 ot whiCh 

they are GOing to cchoo-. If c. t.hl.. ti i n coil I;) o a 
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Junior high school and the boundary or t t school leave 

out his reaiOence as it ia finally h •ante 

to stay in he should have that right. wheth r h is 

white or colored. 

'fhie is not a question (£race at all. It ia a 

or the continuity or education of that child. 

security he tho right to continue to g' to school 

with the pupils that he has come to knO'II. the right to 

continue with the t hat he haa acle : teo to instruct 

him until he graduates from that particular level. 

That is a ll that the plan proviocHJ for. 

the plan has been p and there 

remains at this time nothing to be done so f c:r as integration 

of the schools of the District with the exc •ption of putting 

into effect f inally the of the s t. .. J1or h1e;h schools 

'lllhich have not all been fixed. and not all hn.ve been 

required to go to the pa!'ticular high schoo:. in vlhich they 

reside .. in the bcundat• ies of 'll hich they e. 

E·cept fot' that one t he sc:hools of the 

District are cc..mpletoly integrated . Mr. Nal1 1t gave you the 

figures showing that only a comparatively ft;: 1 schools have 

no pupils of both races on their and he pointe 

tl) the fact that only 12° or some number ltl· that.., out or 

a graduating gt'oup of o"' 5'J0 'Went i1to ocr <:l<>ls ormerl.y 

occupied by ut;hcr ''"'Cva. 1 e: 1a ne utudenta--
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let me see h ther I m Qe a note of that en he g v it. Out 

of 525 "Who came f om Di vision 1 schools .. tt. t is the -white 

schools .. 122 went into vision 1 schoolo c 1e1 o e 111ent into a 

Division 2--·that is .. a f ot-me't'ly co::.ore<l vocational school.- but 

no lilhite went into a formerly colo ed school. 

l.•'i.••irmaly .. the l.'eaaon ia that • 

like it or not., Hhen t h3y they have been chane1ng 

from white to colored and not the other 11ay, .... o 

whe n "!1ghborhoodo thc '!'e a e no lo-.r;or 111hite children 

going i nto Pe1ghbo · ootjs e colorcrl live .. but 

co ored ch i.:.tl ren a ··e ll"to t he ne 1shrod.ootls that 

lllere forrr.e t•J.y occup1.e<' l•·hi.t;e. 

So ... 1t 1s cmly loz1c:a1 that, v1hen pe ople c:raduate 

from one level Qf a n<'hool ... \'IC ftnr'l tha t cc..lor rJ ch1ldron may go 

to sch ols forme't'ly by hut 1t 1e not l1kely 

that the ot'".::r•e "Will oc cm:· .. t hd. t the "lh l te d .l.lrJren w1.11 go 

i nto oc:cu;.,i ed by colored t.ccu Je the 

neig."'lbo•hoodu have been changing the other way. 

.a t is t i1e only arla-wer to i;hat . !e can not 

read race ir,to that c.13 oo:ne t :11ng t hat the 01;hoo ayoton 1 

p ttint; o'.'l f or t lCse ch .. l d t 1s j u•1t not 30 • 

.:·ust 1ce Reed; That i s JOUt' u:: 11< .)at ,_...., fo oevat'al 

al •TJJh1te a<.. oola? 

t:-r . n . Tun+- ,h' t i.n r. c :J n the 

1 i; 1ct .. . . n c :t 1 e.r a of 
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the no white 

Justice How big 1a a 

How many have they 1n the District? 

How many? 

Justice Reed: they on the basis of 

Korman: They are on t he bas!. s of the e1Ze of 

the school building , have very .... an1 others 

depending upon how roa.ny pupils the school c :m accommo.1ate. 

echool3 are o anlzed on tho basis of 

36 pupils per class at prese.1t. The Boa d o r Education has 

recently decreed that t at shall be reduced to 30 pupils 

per class as money and tElache '3 and claos r :>oms at•e available. 

But ,. up to the O()rtn has been 36 pupils per class. I have 

what it is fot jllnior s chooL1. In the 

oenior high schools .. it is 25 pupils pe·" e, -' S • 

It dep3nda entirely on thG .:>1' the buildine .. 

the area it can serve. The r e ae,tu l lly in the 

District 120 elementary achoo:s e a ch \-lith its O\tn dintrict 

large enough to accommorJate +-he or the building. There 

are 1n the District 21 · un1o h gh ochools 'lach c:. l so with an 

area tnat it serves Just to the 

size of the building anrJ and 3:> on_. and so it i3 

1.·11t:1 hie;h achoo a. 'J'h:: ·c aro 11 schcola anrl 
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high schools aoo lie have t o teachere' colleges . 'lbc. 

are now ope to pupils or both r acee. 

Just 1ce ReeCl . Take t he e lementat·y schools . They 

go up to the 8th graCle? 

rr.r. Korman. No. sir. 1t means p to the 6th 

grade . It uaed to be up to t he 8t h gl'ade .. 

school--! sc.ppoae t>Jhen did. t oo. 

I went t o 

'I'hen we even f l'om elementary to h igh school 

but in t he 1l"l tel'1m they ha ve introduced the juni ol' high school 

whi ch takes i n tha 7th .. Bth and 9th gt•adea .. the last two 

grades of "!ll h.at we used to think of a s element ary 

school. and wha t we used to call the f irst l'aCle of high s chool. 

J uot1ce Reed. So t her e would be oevel'a l r l'st grade 

rooms in each school? 

Kr . Korman: Yes .. s i r. i n t he part 1culal' school whel'e 

my children attend .. ther e arc some f our f 1•ot-Er ade cla aer oomo. 

That 1s tr•uE of many schools. 

J ustice Reed: The total number 1 "What 1n an 

elementary t chool buildi ng .. i s t ha t several hun1red? 

Kr • Kor1nan: Yes .. sir .. it vari ea . I n the par ticular 

school I about i t runs 800 and 900 children. Aa 

I view t h is case .. t hi o Jroceerl1ng i s rea l ly moo'G. There 1s 

nothing her e to enJoln. And i f this court round that 

this ait\.iativn in tho r.: Jt t' l e t P ' Ov l tct'l a ,100\. prov aition .. 

i t be an'l.iralJ ithi 101.. only .tt s r1 .,.J'\ t a ... hut ithit the 
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fratoewot-k of dec1s1one w ich that hae laid n het-etofot-e. 

I t-efet' to the case --the opinion which was wt-itten by Mr. 

Justice Clnt- \c juat tl>lo yeat-s ago next month - - t h - u.s. 
vo. u. T. Gl'nnt .. where it waa held specific a lly where 

is no reason<1bl e expecta tion that the wt'ong 111111 be 

the case in tooot . Hot•e ::.a that situation. 

I h ope tht3 l'lay not th1.nk I am using uooue 

levity \lhen : t hat 1f anyone should attempt t o 

t he l o( al s chools .. 1f l!Je had .. the local school boc.t l? 'l would 

be r1s1ntcgrated. 

There is no c'1ance in t .tis D1.str1ct of 

Colu.mb1a. th'! t \'le sho1 ld h'lve a return to the oegregated 

schools I say tl:<:.t t h1.s 1a co .l i letely a n.oot 

one. This is !l Ot a case \lhe·C'a the Respondent-s ha ve viola ted 

t he la and hy reason of a decree of a court . are required to do 

something. 

I think that the Couri: muat \. 0\'1 that long LefOl.'e 

this case for he ·ring as a p\onounc ment 

at the suegeotion of the of tho Ut by 

tne Go erning Allthol.•itieJ of the 1at t' ic t ot. Columh1<1 that 

aec•eca.; on •hould e cG. t out in a11 of the various fields 

thD.t the D s't'ict had on.{ oupeL"v1ojo, of .. nrd t; ,oy have bean 

doing .ho al p•ar. com)lC c 1n t·v ' eli minated 

aO"'J •cot1' e o' ... '•'Ct.: 1. o. Ot' . 1 ct· l.UI1not1. t 1 ny o1' t h 

• , J of t.; t • 1 1 · h 1 any 
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supervision c.ver and indeed.. .tome or the u.cmbera of the 

school I think perhaps it probably engendered 

of the ciacueaion they had I roee t o address the 

Court last tjroe .. had expresoed themselves rat her forcefully 

that they to have integration in the schools but they 

not to because the law then forbade it. 

Bt:t tw o or three days , as I pointed out 

to the Court .. we had thio- -when this Court enid those laws 

were unconstitutional.. t hey put into effect a system of 

complete integration of the schools. That s s tem is in effect 

now because they wanted to do so not because they 

compelled to do so. 

I say to you,Bentlemen of the that there is 

no need for Eny dccr·ee in this case ., requiring anyone to do 

anything. If the Court nees fit to remand to the lower court 

with the augg,eetion that the lOtoler court enter a dec-·:e for 

a declaratot" judgment .. 111hich is the first prayoc ot' 

complaint t at was file .. that the laws to!h1ch req uired 

tion of schoc-ls are unconstitutional.. I wouJ.d have no 

ohject on. 1 see no necessity for it. That has been established. 

The matter i• .. in fact. moot. 

I would li\<e ·o eeo this court d cl r it moot .. because 

that ia th , ituat1on. 

Unleoo •' • ::j .v ai;iOO!.l f,• .n h.., Co rt .. I ha 

nothing r t.cr . 
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The Chief Justice : J.lr. Korman. 1n the event 

t he Court not to moot. you 

pr epar the for m of t he dec r ee t ha t you think be appro-

pt' inte? Would you t tat? 

M • Korman. I a uld be glad to o t hat. and 

unless I am dire t.!ted to do othe 11 1se .. I \ I OU d like to limit it 

t o a d1re ct1nn that only a dec l ar at ory j udguent be entered 

has .d n t ' e de cision of l ust Hay . That wo·L ri be my preference. 

The Chief J u t1ce. y.)u t h ink might be 

reason ble. 

If there a1•e t1.:10 or three a l tevn.ltive s .. would 

you suggc t them . 

tlir . Korman: Ye<J .. s ir . 

f.ir . Kor tnan.. do you kn0\'1 of any 

protest with t he Board .. Super intendent Cornlng .. by parents or 

childr n .. students .. a s to th ir a sz ianment s to s chool o 1n 

t he under thts new plan? 

. r. Kot' man : I now lmO".·I of nvne ,,, 1 th the e xcet>t1on 

t;}':P.re wa s a provision oppo.·oved by tl e Doard of Educat ion 

t hat ro -ca led hal' ' o ,1p cooea might be spcc .1.a Uy dea l t with. 

Out o che: l'J5 ... 0)0 child.on o. Dt'OY1matel.y .. ·:here wer 377 auch 

harduh ca"u3. · of th<.IU \ o 1. a c ompan1od by 

!"l.yo:tc.:..nn'J .... t · ·· ;,t; ,_t noc.dfnl .hat a child 

3 ould v t o .r 

tl t I 

' I .. \ ould no\'r:IB ly 
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it by the s_hling tule. 

That that a f ami ly had a child going to one 

school because he wae t anafett'ed. there ., was 1n the 

and another child would enter the school system during 

that year and they wanted the older child to take the younger 

one by the h&nd to that school. But only 377 so-called 

cases out of children. Othet' than 

have been no and so ae I \::now .. eve'r'yone 

is content here except my friends. 

Justice Black: Was there a hat'd ship rule of that 

kind in effect before? 

f-Ir. I do not know of an;) That 111aa 

especially set up for t h is t.anait ion period . I f had the 

hardship they were onl y for pa'r'ticula• 

and would have to be again and ap li.cation made 

a gain next year. 

J ustice Black: You mean th re i s a rule i n the 

come what howevet' much that it may be thought 

for one to go into anothet' the 

District has a rigid rul e that it is never done? 

t:.r. That ha s been the rule 1n the past 

hen e bad a ay t e rn and I that will be 

t he ru le in the futu t'e 11th t c i n t o r a ted ' J ot cm. 

] 0 not t f r f; \ c r:a r ua oono It 

1a called or t on"' .1; vc ·, · .c: vi io 1 echool • 
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os a great eal of in t e Division 2 schools. I 

think it was largely becau e or instances where parents or 
children 'loler working and wanted to talc- the children to 

cet'tain schoola Oi1 the 111.lY to work. I !mow it was not adhered 

to as strictly in the Division 2 schoolsA the colored 

but it was in t he white schools. 

If you lived in a particular distt'iQt served by 

that you had to go thet'e. That \las to pt·evcmt pat'ents 

selecting certain schools fot' their ch1ldreu to go to. What 

the reason fot' selec+.1on .. I do not lm011l . 

Justice you offet' any xplunat ion for that? 

Mr. Korman: No. Some schools had mot'e of a 

social cast Ot' of that I do t'ecall I was .. 

in one instance in the office o the suDQt'i\lten ant discussing 

some business and a t'athe t' poot' 1ndiv11ual r:alled up and 

said he 1anted hio child to go to a p .... l' t ochool afl 

they lived a hslf bloc\; over the line of tho other at'ea .. a.nd 

the suoott1ntendent ea1d 11 That 1o the .a c c:.nnot break it .. 

even fot' you. 11 

J st tee; Frankfut' t Ct': To what pat•t ict: lar v1t'tue(j 

do you attribute this progress that h a e tokon place 1n the 

Discr1ct? 

f.1t•. Ko'l.' .an : '·Je ll .. I think .. for o.1e it 1a 

entire y ithtn the or.ora c tho :> ·oel'C.., or tho Pr 1.d nt or 

the u ted .,) t t 1 ';1 1 • .I< "' uc on•l th 1t 1 o nt1t' 1 
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in the program of the th1ng. 

Justice Frankfurter: Does that nean reapons1venesa 

or r espect for the great office or bec'uee the District 

people are without any other political to 

worry they are appointees? 

Mr . Korman: No . J do not think no . Because .. while 

there has been a great dea l of criticism of our Board of 

.. the Board of E1ucat1on a'('e not D.!>Pointeea of any 

political party. 

J ust ice I understand that. The Com-

missioners are. The a tliiosphcre is diffel'ent than find 

with elected of: icers. 

I"lr. Kot'man: . I oo not think so. 

Justice Ft'ankfurtel': You don 't ? 

Mr . Korman: No . 

Just tee Franld'm•ter • I thought :.he re was a good 

deal or a l"out no 1.n th"l.a Di3tt•i" t'? 

r-tr. Korman: Thel'e i n eotne q Jar t cra. 

But I think that possibly thcr0 La a general 

a·arene a that the timo come some muot 

91ace soma thin would come aomc ' ime Rgo. Ot hers 

though .. i t a litt e too '1'h · •nt, 1t aeem3 to me, 

Hln al•:a, o juat tth0 ohou 11 

Juotico ou •J r : 

Di t iCt - -I (lo not t . 1 ;,," JO 

\00 th 

Of o\h 

v 

dc c.l.oio 1. 

h · d in the 

d 1t 1n your br1 r --
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But you had in the d1etrict a pretty high etandard and 

quality ot teaching etaft. 

Mr. Korman. Yea. He have always had a school 

system which larl!ely .. though 1n two halve a .. l'taG perfectly 

equal side by side. 

Justice Frankfurter: Ia that an established factM 

that the standards of teaching 1n the District are higher than 

1n some of the other s tates? 

Hr. KormCln: I not say tha ·• 

Justice Douglas: I was thinking of the standard 

of teaching in Negro schools before the deat:gregation. 

1•1r. Korman : Al l of the courses or 1nstt'uct1on in 

our teachers colleges .. all of the booka tha \. they used .. all of 

the criteria that lJiel'e laid do-wn for ins true-tion on both aides 

of the dual school eyste: .,.J ere identical. 

Justice Douglas : That t'ia s part cf the case .. they 

tJere separate .. equal. 

rllr • KoriliBn: Y ca. 

The Chief Thank you .. M't'. Kot'man. Do you 

have anything further .. Hr . Nabrit? 

J.lr. Nabr1t: N0 .. thank you. 

The Chief Jua t ice. I revert for a moment to 

No . 1M the Kanaaa Caae. I ae Gcner&l Fatz io hot•e and 

Ill'. c rtcr i s here. Gon ;lc •. .on .. ·. o 1ld you.., if yoJ 1111 .. pr a nt th 

for n o! c·· .c t:1- t . :;,u i;h:. 1'• ·.o 1 a ll ov in your 
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caM? I bP.lieve it 111ould be helpful to the Court if you 

did. 

Mr. Fa tzer: \ole shall be glad to. 

The Chief Juat.ice: Thank you. I do not know 

whether counsel in the Delaware case are here or not. 

Mr. Korman: I think they lef't, 

The Chief Justice: Mr. Reading4 if you would ca re 

I believe it would be helpful for you to propose the 

kind of dect'ee you believe would be appt'opt'i :tte and we 111ill 

have the Attorney General do the same. 

No. 2 and No. .. 1 al'ry Bt'igga .. J • e t al 

vs. R. w. Elliott .. et a l. Dot'othy E. Davis4 et vs . 

r,ounty s hool Bo&t'd of Pr 1nce Edt-J at'd County _, Et AL 

Mr. Robinson. 

ARG Uf.1Elll T OF llh r..:!'l DR IGG S, J! • , E T A L 

By I .t'. .Spott e 1 ooa on. 

Mt' . Robinson: r.uy it plea 0 the as the 

Chief J stice haa alt•ead; tacUc ated .. the arg me nta in 

2 a d 3 being combined ' nd it is p 1ncipally 

that reason that at the outset I request the indulgence of the 

t o fi ot outl1 e tho t'£;Ull'3nt that 'tlil . be preaented 

in thea two cases on q'.watio·Hl 4 a nl'l 5 a nd · e part or the 

ar3urren that Mr. 1<n• u all will 

nl io r;:l , 

ot r 1ng with the c ;.c ..... f1; '"1 IC .'i to qucCJti no 

t don 

n 5 that 
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f! t.o u ion l1 • ..;e l'iUbcD1 c .. t ' ,c. 1.. · 1 deer e nh "': J• 

" h icn <d -reouit•e deet-gt'egatiOf' or thl:! pu'bli 

schools 1r.v::> .. .'H! •:won a& t.he neceas"ll'Y a Om1n1etrat1w 

c:n•.t :lr<•<:Cil..trea prE t o rleaegrt'lg&t1on 

can he 

W"".: <::io llOl · ar.d thel'E't'ore t'fe t.hat 

the equity PtMers th1a court shoulc not be eo 

ac r.ielay x·el1.eof i.l"' t.hcae ca ses beyond th13 t 1Wa that in 

c-asential t he taklog of the a dministc:'i\·1 ve !3taps 

t 

rr. Anesr::r tr .. 'l o . 5. on t he on wh1ch 

thl:l. uuest1 c.JY , l. e< ed .. ""-'nt...jd .tn nu3111 e l' to 

part ' t he 'f:H>t' that o')ul·t sh')ul.d not 

neta1· .ed decteea tn these case s in OUl:' opini on mav..ea 

i.t unnecessary fol' ua t o submit a n ana111vr t o Part B of that 

question . 

In a · s 1el' to Part a s to or not 

Co·'!'t should a.ppo1nt a special master to heat' e vidence 

11 th o view to reco11mend1ng specific t e s f r ouctl de ct•eef).., 

llle wr1ul1 GU e 3t F n anS\1er in the negative. nd in 

aneMer to a t B. e aubm11 that thia c ourt ahou a remand 

tht:ae caoee to tho court c of f1 ot. 1 otancc t h directions 

to decr "es 1n these casco 1n with the 

of tl.1a C u.,..t ; tr clc l'Ce 'OtQl:.'c.d by th1e Court, howev r, 
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to contain certain prov1 1ona Marshall •111 

outline in portion of the argument. 

We think that beyond those the 

courts mayA by the exercise of ordinary procedural 

devices reach such further provisions in the decrees ae 

might be necessary 

I present our argumen t on 

question 4 and Mr •. Har shall undertake to pt>eaent our 

at•gument on 5 . 

I n the courea of judicial proce the 

decision of court tha t · as entel'ed on tJ,ay 17. declaring 

t.J.at r acial cegregation :":..n public . educationa l 

facilitie s afforded by a is a violation of equal protec-

tion of 'che laws secured by the 14th 1\n·,endmc.m t .. have been 

by \'lh1ch would ha ve for th'lll1 t h the 

continuation of the practice that this court at that time found 

to be unla111ful. 

Aa a matter of in a aotne'!iJhat analogous 

situation that this court fount'! itself preoc 1i;ed 11Ji th 

i n Sipuel vs. Board of Regents, 1here an effort was there 

made to secure a postponement of the rights that involved. 

this Court net only refused to r elay the r lief sought but 

accelerated the gra ting of tho relief by directing that ita 

mandate i Gaue forth'-1 ! th. 

· !.J':: o rlure hJ/1 on 1'()llowed.. if 
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that cotn' e or procedure is t'ollOIIIed.,. it would •an a 

t11epoe! tion in tbue caaee which 111ould requ e "e th1nk .. 

two pr i ncipal things .. first .. the initiation immediately of 

the adruiniot ative procedures anO steps that are necessary 

in older to esegroatc the public schools in question and 

se condly. thu admis sion a t the commencement of the school 

t e r m ot• the .\ppe llants and others who are s i milarly situated. 

JJst1ce Bla ck: May I aak you who woulO that 

e1m1larly situated? 

Robinson : Mr. Justice I would answer 

t h a t que stion by sugge sting t hat 1t would i nclude all 

Negroe s who i n V1rg1nia of the Count y 

of P .. ·ince Edwards and in the South Cat'oJ 1:na Case of Distl'ict 

No . 1. 

J uatice Black . f.1l.'. Robinson ... it 1 s t'elevant to point 

out in vi e"' of youl' r omat'ka t hat in thE' lJe lt t·la'Y.' e 

ca se
1 

1n order to avoid l oose t alk about cla a suits .. 

t he decree mer ely r e l ated t o the spectr ica lly named pupils 

and ot hera s eeking a dmiss ion in tha t 

Robinson . In the Virginia ca oe thet'e at'A 

a ctually thrf!e schools i nvolved. 

Justice Black: In the Delaware c"lmplaint -- I do not 

know you have 3e n it--

Robi noon : I have not. 

J a t i c Dl:tck : '.L'h 1 chcola at·e r ntioned ir'J name. 
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One 1a a h13h school and the othet' an e ementa'l'Y school--by 

name 

Robl.neon I do not know "Whet he'l'. in the De a" at' 

case. the pt'ayet' fo-r t'elief 1n complaint "Wa.e the 

atim1esion ot' the named plaintiffs to a particula'l' school . 

othe-rs similarly situated seeking adm1aaion as pupils in 

the Claymont High School and in the other case in the 

Hockessin school No . 29 . The au1t not class-at-

l arge. c laaa defined 111ith -reference to that particular 

school. 

i<il' . Flo\)ineon: In both the V 1rg.1n1a nd South 

Carol la ca sea .. howevar. the aui'ts \'Jere br •:>ught. ae 

Class actions under Rule 23 C>f' t he Federal of Civil 

Procedure and in these case s ther e '-'la8 a p ayer for 

admission to a s pecific school as ( fl" om a 

pr·ayer fo-r dec la-ruto-.:•y -rel ief ana also fo<' an inJunction 

"'lhich 111ould prever.t the uoe o'.' t' a ce in t he aos1(:;nrnen t of 

pupils to schoolt. 

Justice 'l'D.ntcfu-rt e t•: ':lhy r c:::tr.o1c t it t o• a county. \·Jhy 

not to the whole s ate? 

Mr Robin ocm: I anm-Je-red 1·1 • J ...tstice Black's 
qi}C.3tion 1 t he fashion I tha1; in Vi-r,lniu 111e ha v 

a oitl&tio i n 1hich or ocal schoo o. •'T• m t :o pou eae 

CIH! J. dJ of a·1t , y l•u.t I d not i..J that b. d.eC l'OC 
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that this C urt •oul4 enter 1n the Prince Ec1llar4 County 

case · be binding except of course aa e. mutter ot 

stare in some other county for the a1mplo reason that 

we do not have the school au'Ghorit1ea ho operate those other 

school units before the court in this litigation. 

Frankfurter: \-lhat is the relevant school 

population Ln the suit now? 

Nr. Robinson : At the time we filed the au1t--your 

Honors w111 understand i n Prince Edward County t he litigation 

embraced on l y the high schools - - there were 451 Negro 

high s chool and 384 whi te high achoo l studcnt3 Ln the county 

over-all according to the 1950 census. 

J'uatice Frankfurter: Your au it doe s not cover 

it? 

Mr. No. I have the 1nforroat1mif you 

'lllant it. 

Justice Frankfurter: \'lelL -when one talks about 

class suits it is important to de t ermine content of 

the class. In your the content of tho c lass is 

all 800--

Robinson: Approximately I ahould say. 

Justice BJAck: do you say it includes the entire 

county? 

li£' RoM.naon: I n Virc;1 
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.Justict· Black. in other tatea the entire ounty ie one sohool 

unit. In other words . in school one school 

district one s r.:hool division. thore are no vuMivioiona 

of J. '10 :-1ty ot· other\>lise fOl' aohool 

Justice Black: You tnebn they can be sent to any 

school in a ·1y county? 

• :x•. Robinson : In terms of this oituation under 

a segt•eg te :l system ther·e 'dOUld be no choi Ge 111ith respect 

to Negro at·..tdents l1ccau c there 1.s only one high school 

a nd respect to studenta there 'lllould be' very little 

choice. t here 1tlet'e t-wo v;h1t 

a srJall hig'h school de at• t ment of' eae ntia l lY e. elementary 

school accommodat1cg aomoth1ng like 75 students and aa the 

testimony i n the record of the being 

maintai.-ned primarily for reasons of of some of 

th< people 1n t hat nei-ghborhood and.. as a matter of 

fact ... tias d school that 111e unde Jt o()(1 a'c t ha t time probably 

lll as alated for aholit1.on a t some .. 1me in the near future. 

Just1.r.e Black: Did t 9 •s that 

these students be sent to a particula't' school? 

N't'. Robia · .. : :l o. In out' colr.-; !a1nt e d1d not. 

.;uetl.ce Fr· ntdur te Did t O't' county gi ve 

to a ll t c h1Bh s ur c nt 1n '11 t1e .:ounty? 

t1 • no·nin ou Yes .. ull t hn ne ·ho .11l'ed it .. hotn 

1tlh1te and nq:;ro . 
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(Unintelligible. ) 

Robinson : Very definitely. 

J ustice Reed: 1bat is not involved? 

M-... Robinson: I thlnk tha t 1t ia. 

Justice need: I do not the specific 

t-1r. Robinson: I cannot say thnt 1 t has been. 

I t-lill direc yout' Honot's to the f ac t that tolithin the 

D! stt'ict Cou •t ' a dect'ce lllh1ch was an equa l i· at 1c·n dect'ee .. the 

Cout't continued t he prov1o1ona to s chool buo 

transportation . 

J ust i ce Black: If there 1a a de cree s uch as you 

with rE-fe 1•t nce a l l the people 1.. the county .. what 

statutory sanctions . coul be invoked fot' mo nt o f a 

dect'ee of t ha t nature tf it 1r1er(; ·, o l ated '? 

suppose tole en tered a decree requ1r 1rle that all 

the colored children in the 111hole county be udm1tted into 

county schools of a certain type a nd suppose someone 

violated t hat .. wh&t sanct ion can be imposed lll"\der the statute? 

I•l • . Robinson: I am stUl not au l' that I am cleat' . 

Juet1ce Dl&ck: Holtl you enfol'Ce the order? 

rru·. Rob1noon: Through the norm' con ompt proooduree 

Ju t1ce Black: Anything eluo? 

r: •. Roh noon: -- v ry def1n1 y nvolv d. 

v to 
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try in the county that 

violated the 

Robinson : I 111ould say that be availflble. 

yes. 

J ustice Blaclc: Any othet's ? 

Robinson: I cannot l.'ecall that is. 

Justice Ft•anl;furtct': You mean contem,Jt l.n the 

Court in the Federal Cou.t violating the decree? 

Roblnoo . Ye s .. i n whateve r it 

Justice Fram::furter : In this case . 'l'h!.s ia in tl"e 

Di str l ct Court . Assum.n_, such a decree a3 y ou like 

to have 111ere entered .. ther to i t ,JOu l rl be by 

the contempt process fOl.' dl.oobe dienc c ? 

Kr. Robinson: Yea. 

Just i ce Reed : And contempt 11 oulr! t t ho pt" o::cs against 

the parties in this 

l•r. Robim)on : In the Prince 'rtJOt• d County caao .. yea . 

Justice Reed: The school boar d? 

r: r. In this a1t ation it · ')uld be the 

ochool boar.: 111hith in a cot' ot'ation under V 1.t'gi .l.a la"' and 

t:-.o D Vi310r · :upectnt of Schoolo. 

e hav a o1tuat1on 1n which , b kt .. lC 

1n 1948·, there was an i n tDncc r a bJ aohool 

au 1ot t1o ? r t1c • · c 0. 0 r ourt 

i w i- 1 • t ot. XL ,It th t it • f r n 
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rather than a three-Jud e district cout't. ,hat it a 

case which , ae refe r red to i n the tirst briet "e tiled 

for Virgini on the a ppea l . The case is Ashley ve. 

the School Ilc>fn.•d of Glo Count y. That a situation 

in which th£. d istrict c mr t ent ered a de cree .. an equalization 

decree nnd Efte r e ·· >i ra t1on of a cer t a i n period of t1nle 

c ontempt pr oceedings v; e 1•o 1 it i atod vr cUco t.• d u pon 

t he basis t' .a t t he de c. e P1'0Vi 3ioos h d n t bo w::1 compl1.ed with. 

The distric t cout' t f ounr! that t e school a •l,h()rlt; iee 111ere in 

contempt -, I t 1mpoaa1 a f in.:! upon he, of he Board 

and the Supo:..• .. t.t · ·1' cnt a s we ll o.a I can r ecall. There 

\•J ere no s ubs ·qucnt c o:1t E.u.)t. P •oceed1..n .,, usc !3hor t ly after 

t at at l e a t a tte a ure cq ual i :wtion ft r t hcoming 

i n that c ouc.ty. Ttwt 1 the only i nstance t o which I might 

d i rect your at t ent i on. 

Justice Blac k: \Htil refe::rence to the ocope of your 

decree ... tl e nuruber of _, o l)le 1t \I O l c... be 1mport&m; 

to ete.te. it not .. a t 3<: n t1.on ·t tho la111 

providclj .. or whe \.oher \'I C 'iiiiO t! r: t.e e1 tirc l d , dent upon 

contom::>t p c.cof'dings ... tmd ' o f ot't11 .. ut tut.<.. • or comt •o la1tl? 

rr.r . Robinson: I woulr volun oc t.h 1 , b t t·ead1l.y 

con eG o1ng I would n ot l:.e .r. a t o argnu th t point t 

·1 the Ot 

t h \' i . t 

ot ,_ . 
' .. t th ·_;;.. \ n ,, ... l pl in as t o hat 

':: L .. ' • · .. v ·o l t · 1 c 1< to do lin 

J , " ,1".1 J '• 1.' c1 . < th ti 

co 
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t ney are appl 1eo ior doett not violate one nf the t'ecSeral 

to do \>11th activl.tiee under authority ot the 

Stl;ll<e .La• _,h :l.cn are in depr111dt1on ot' r1ghte eecurell by tho 

Coustii;ui:ion .. 

J'uatl.cc blacl<: I was th1nlc1.ng that thet'e '1&11 a 

st.atm;e which rna e 1t criml.nal contempt --that 

sateguara. 1 had an 1.aea without 1 oking at 1t .. that 

thet·e wa::J sone kina ot a pruv1.s 1.on made t'or civ11 a ction 

fo-r• da age s . 

1•1'. Rotinaon : WelL yes .. there 1s a aact1on to · 

'lllhich our Honor .. ::;ectl.on ot 'f1t le .. it 1e t he 

ol<i SP.ct1on • · j oi t 

Justice black: Civil H1ght s Ac t. 

t-Jr. nobi.naon: Yes . •,., , t1aa s ome a mount ot· d1ecuaa1on 

aoout that the J.as t t1r.le •.1ere here. 

In this sl.tua ';1on e submit u t era 1a any --11.· 

th-re l.t:s gol.ng to be :..tny post onemen t of rell.Ct' the 

dat.e we suggt:at. the bu Gcn 1 a on theae cfc c.r.aln J to atote 

·l l.at. they pt·opo 3e to ro .m c:otabl1eh .. ;... s a ,o;J. tt c of fact .. 

t t. t 1& :1eE::k naa advant e.c-u 111 lt1ch are 

jud1c1E.l .. le and ou'· thoa \;h1c i a ro 

inh •N:nt 1. ; 1;t .e r t'OmD .... ,, -::D tion of .he ,., '1 ante const1tu-

1o al r1t.h 
<'i t bo 

r:.1f.l not '1 •o r . tc of > o.> • •cl' e .. bu you 
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also gave a 

Mr. Robinson : Yes. t hat 1s 1ght. 

J u3tic Fl."ankfur te1.': ,1 ce tha t i o a c iter1a .. that 1e 

a condition 'Ahich you t :l kc 1 to account .. have this Court 

take judicial notice 

relevant to '.he enforcement of t he -we - tle last 

Nay. Cc n th1J Co l't t ake into t.ccount t hat .hat 

·l ould he s a ttsfi .. t hat r·c.q 'iT'c ne nt .. 'Chat 1110 l r:i be fulfilled 

by Septcmhcr J; 955 ... H ot t .1 1o C<'U.'t, •)ulrl D1atr1ct 

take n:lt icc i f it tn n.: t ne :Jf 1:oo c th1nge that 

e i ther c.:>urt cl n '·at<e i nto ac1..ou:1t .. doo0 . . 11 '.; '.;hat require 

r!e t crm1nat1o 1 11th ev1c . ce a d t .at1mony c.nd a on? 

"' . 1'; . Rob i nson: I th1.nl{ that o lou:·n.z • 3 of thi 

moment ... it 1 1 n ma ttu r o" C urt c.; o •• l 'l take j ud i cial 

not ice . 

notice of th condit1 Jn3 in i c l nc c Ed11 arrJ Co11 nty 

tl e d i s po , 1t 1oo 

of lant .. pe 301 "' a nr1 uo fot•tl ? 

11•. Roh1naon: Not uite in that. !'onhlo'l. .. 

Th1 o 0 our 'c; h 9 hcfot•e it tho caoa 1n which arg tme t "' aa 

t;h ,, ex l:J u t 1c Edwart1 

Go 1 ' • (; ( Ll h · b fr.• _ t tbe :-c .c 1 0 

th r l y 
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relevant cons that 

the accomplishment of beyond 3ePtember or 

reel that th1s Cou;ot. on the baa1a of the experience 

had in those instances -wh1t:h we think has now been 

by the Court and cet'ta tnl.y . is a mattet' of \lhich the Court 

t ake juat fy th1a Cour 

1n fixing a s the tet'mina l date of the 

process l 955 · 

Just1c F1•an kf ut'te r ':! e have hear d ft'o. both 

counsel t hat the D1otr1 t" P. ;Jt'e bented son:te va ry 

s pecia l cons1det'at1ons . 

Mr. Robinson : I think, r4r. Justt.t- · F t'c..nkt'urter # 

t hat the considerations a r e t'eall.' · '"' t he q uee 

tion t- h1ch is now befot'e the Cour t - - 1.l ' d ':lo t 1 E> ways and meane 

a nd pat'ti"ulat' time of accompli shing dcseg --

are cona i det'ations 111hiCh o tain 1.n P'C' i ncc · county aa 111ell 

a s 1n t he Di s trict of Columbia and in the se ot het' area a. 

J ustice Ft'an\'..fu r t e r : r.w.ybe ao . · t my attitude 

a nd m1nd do not 1ece s sa r1 y lead to tha t conc l us ion. 

f-1t'. Robinson : I am sut'e out' oppo·1ent a 111ill urge 

con31derat1o:la t o the co1t t'ary . Mt'. lwt' ona l pr c;.posea 1n hie 

presentation to go r ul y 1nt o tho s e . I f your Hb LOt'e me 

to--

J J t1 a 1 't.: •t 4' : To .. no .. rUv . c c1ur t1rno you 

plea 
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Justice Reed : The only t at we augaeet 

that is the opponents is t o tnet here 

in Cou1't. 

Robinson: I think eo. 

Justice Just tell us what they think about it. 

Robinson: I think they should come 

in this Oemonstrate--

J 'lstice Reed: Demonstrate h0111 1 by evidence? 

Mr. Robinson: by evidence. I s uppose that ia 

the only 111ay -we can formulate--

J ustice Reed: Or their statement that it -would be 

diff icult as part of the school situation . becautJe of tha 

attitude of the because of l ack of us 

Mt• . Robinson: I do not think s!.r. 

J us tice Reed: Becauoe of l a ck of ochoole of 

adequate size . 

lilt'. Ro'P1.nson: If there wer e a f act that t-ms 

to tl'.e attention of the c ourt .. I ahould t ' ink that 111 ould 

be one way of doing it. 

J at i ce Reed : et•hapa that 111ould he 't 'cter to t · lte 

up in tho Court: 

t-1 • RoL!naon: x·ee l w e n comex to the 

qu •ation of !iYinc; t o b.;rrn in· 1 da .. t h· t h.: •e have 

a con tlo t •:c <: 11 l m!)ort .:; t i 1 J \l f .' · a t ·,; 

.o. u1. ';u . • o ... l i may b 
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concerned. it 1a a matter that occup1ee just that degree of 

t hat the thing ie a matter should be fixed 

by this Court .. assuming that there 1::1 no l uc k of' baa1e 

upo which t his Cour t can proceed to that onc l uaion. 

Reed: How would you t'ind that. according 

to the perc _ntage of tha minority race ther o maybe in a particu-

lar oounty ? 

·lr. Robinson: No. without under t a\<:.1 g how much 

particular activity ould take or tt at IIIOU d t E:;.ko .. th1a 

Court be j stified in concludinc that 11' a school sya1;em 

t be deeegre a t e in the space of time 1t did., that 

a school fa le s e complicated and f nr ler 1n 

thS.n the Di'.!trict could in an r•quc.1 spac e of ti.lne , 

absent a ny by our o pponent s that Ln nrid1tion l pcr1.od 

of t1oe would be needed. 

,Justice Reed. Before J OU make t that carries the 

connotation to ne th.a t evcr•y place i n the co n t t'y is Just 

-!. l ike • Thern NO.lld he .,o r}iffet'ence 1 .1 '.;h2 t ime that 1tlOUld 

be requit'ed in the ·Distr ict; if they ma do it -hat quicl<ly, in 

a certain .. wn·y other place ohould d it.· 

11 • noh1noon: As I say. that i • a cona iderat1on 

that I.W. Hat• hall is t1 hie <:.:rgumc.m , to. We think. the 

burden on o, • 1o inct'c> aoctj h-y t' c. oon of tho faot 

that t he i '' t :J h ... t t h oe a . .;r.e::t o o e'c:;po. aro 

1. of c ea by thia 
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Cout-t a a personal and present. \-.'e think that that oona1derat1on 

ia a measure --a conb:1.derat1on of the appellees and rmtc.ea .. 
it even more difficult. 

Then there at•e two additional considerations that 

\'le aubrai <;; the first as this court has pointed 

t e ot' racial situations in public education 

is a matte '-' that causes irreparable berm and damage to the 

students. day tha t this illegal ays t ao of racial 

segregation continues6 i t would mean that have not one 

ch i.ld but a multitude of children are r eally ;,ei.ng 

scr i.oualy Add i t ionally6 t he rioht a &aecrted by 

t he a ppellants in these caset a r e th r i ghts of the 

childr e n a nc if t hey a4' ever going to be oatiaf l ed t hey 

must be satisifed they ·re s till c i l dren, and the period 

for a tendance i n public schools is a short period. 

i':e think they are 1mpot·tant .con ::::iderat iona that must 

be 1r:eighed in an' dete-r mi na tion o. s t h ther the 

burden upon our oppo e n . s ot: a ju!l 'cification for 

t he de l ay ha s been met . 

I ,1ould like t o l ool; first a t t 1.e pre edents because 

111e have some and they have tha t al'e s pecifically 

urg d upon he Court aa of thi o q I would 

l i ke to ca l _ a t te t 1on L'il' ot to t h • Young t mm ca a a 

dec i sion by thio cou,, t l.n t :. _.cl the c ,·t c von 1. tho fa co 
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of the of public emergencies. declined to delay 

the satisfaction ot the rights involved. 

The ca se of c uree ia familiar to the court. Pre-

limina ,·y i n j unctions had been ente •ed by the 

District Court .against the enf orce:»ent of a P'resi ent1al order 

involving a Eeizure of s t eel mills. 1be appea l was taken 

and among the to this court wa e the argument 

that the public intexoe s t in the unintet•;.•upted production of 

stee l hich ·aa eo and ao ne cessarily connected with 

the pt•oduc ttc.n of sensit i ve and c:. nscnt ia l "W ar matcr1ala wa s 

super ior t o the conatit t i onal of the owno a 

of that h d been seized t o immediate return 

of their and out of the seven opi nions that "Were 

filed by t h is court .. nc one apparently ati any we 1.t in that 

argument. 

We s ubmit that .. if in a situation of th.at ldnd. 

eq uity could appropria te J eY.e rcisc i ta r oad discretion 

to t-J i thhold a ·1 1ramed1ate ight of' t>eli f ..,then such a post-

ponement \<fo ul d be completely 1r1 these caaea \'lhorc. 

no considera t ion that ove touc·h.ea th of the one 

there involved 1a present he·!'e. 

I 1ould like t o no!ce refe rence to Parte 

Entlo .. that I 1; ink 1a 1.10 •e cl :·e l y 1.' l u c d to these 

c ... eo t an hr! tJ r u n :.!.r-;1 ,.... o 1 o ';.:1t ' l' :st. That a the 

ca.ae in .1h1.Ch t 

LoneDissent.org



119 

and community hostility that supposed to 

flow from the unsuperv1 e1 l"eleaae of a loyal American 

citizen of Japanese ancestry1 in the 

there ma<:'.e that even though the detentl.on of the 

party in that haheae co PU! proceeding was that there 

w!l s hostility .. t he re was auch a pt•ejudice 1n some 

areas .. that it liB.e necesoary for the detention to be 

cont i nued at leas t temporarily in orde • that the relocation 

program of our government could be succeaofull.y but 

this court .. in a unar.imou a opinion .. there bt; ing 1.n addition 

to cor.curring opinions ... held that t ::e 

party must be given her unconditional The cou':o t 

aid hat h&re the petit ioner had one of these i n that 

sensitive a r ea of r iehts specifically by t he 

Const itution , and n tw1t hstand1ng the in a i1-:1c like 

that. that t he Government!3 contention bound to 

concluded that she must be immediat ely 

Just ice Reed : 'l.'hat follm1s the .ura bayusn1 case. 

\'lh1ch said that they could he and only afte r I'list3 Endo 

her loyalty • 

. r. Robinson. But when her loya lty -- uhen we '. 

to that point -- had been dP.mctwt :..·atcu t o ue , her righ t ;;o 

const1t ut1o al free dom wa3 clear. 

ust1cc R e n . Yes . 

. t' . noh-naon : I t h ok t ho o1 1.l.t'U: 1.e of t he 
,, 
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Endo hold ng ia tnat once get to that PO!ntD ahe could not 

be illegally deta ined. In llther we, reS a.. the postponement 

there could be no '!'here was nc · Juat;:tf1cat \.)n 

fot' poetpon!.ng or delaying her constitutional t to frfledom 

just like that of any other American. 

,'7:: R·:-et! : In !!; . case did not 

have t , 

q ... itua t i on unt i l hR.J been an oppOrtunity 

t o oo. ke a dc ter t.::l'.na as to 111ho loyal a nd wa8 dis-

loya L 'W Oilld nooc be i n a position to 'lllho had 

t he right cmd who did not have 1t. I think tha t 18 the 

difficulty. 

In answer to the Court · n question in out' 

efforts to E;et the thing answe-re d .. -we ha ve :l very extensive 

study of the cases and l'J e ha ve come up l>J ith no ·ase .. 111e 

have come a c r oas no ca su he'l'ei th1a aitua'·ton . th1 . .a case , 

'lthore it ls round 'chet the:c .. o. 7j.02. : : t; ion or a constitutional 

nevertheless; has pos tpone d or sa Lsfac t 1on 

of tha t righ t on the gt>ound that , becau se e>f s 01 local cOtomun1ty 

hostility or pre judice or customs .. delcy i i't'ec t uating 

t hat righ t is jus tifi ·d . 

att'an i : 

ft. a 2 mat 'GC l.' of f a ct .. we think: t h t 1t \IOUld be 

.... , ... . ,._...,; CF..'JOO i' ot> th1c r,our o c nclu lo tha Gt' 

' i i." t :. t .. .: i t r. y OQ'.ol bo 
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decided that the enJoyment of euch fundamental and bae1c 

human r1ght e be Juat1f1ably delayed. Tbeee are righta 

aaaerted in heae cases that are secure by the 14th 

rnendment nnd aa a rretter of history, that anendment to 

protect theso rights againat th.oe type of local 

hostilities und prejudices and customs and a ll that om· 

opponents rely on. 

Not only do we have the Amendment itself but we have 

Cone.ress1ona1 leg:l.slatio:1 that was designed for the very 

purpose of affording protection to the of 

or th .. s kind when their predicated 

upon local was forthcoming . We can not find any 

ait:;uc:;.t1on anyvlhere in the cases nor do we think that the 

princ iple should be established here that rights of that character 

should be enforced at a pace that is geat•ed do'm to the very 

c CJ stoms and and usages that t he Const i tution anrl 

Federa l legislation were designed to protect against . 

I \'i ould like to get into tho caaea which · 

are relied u pon by our opponents and I l11ro to have the 

opportunity to d1st1nguieh them . They rely upon a number of 

decisions of this court c..nd other courts ae 1n 

there has been aome mearn.re of delay in the of 

rights but are caoee that involve totally differont considerations . 

find upon our examinat ion of these oases that . 
t ey 1 1 pr1oci l y 1\'lto t11C1 groups: t y ma.lce 

r. c: :.. .. n .+: , n. 4 n d a 
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and enfol'c ' . nt of n right. u ua y · · v ot d.ght 

agn1nat conduct that is Jssent1nllJ co tn1aa1on of a tol't .. 

has been f orthcom!.ng . '.l'tuy alao ly upon a num et' of ions 

of thio Col.•t•t. a d . t ' n t 1t1ga i on in \'lhi c.h., becaus e of 

phase of th ncti .\. lllhich to foll 1 th1a 

coul't's dec1!l1on. some !r. ; nu e of t ime 1.1as c.fi'ordocl . 

The Chief Jua t 1ce: \'le t>eceeu now . 

( i1 t 4: _,0 p.m. t :1e hea •ing was roc;:! J tJOd.) 
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