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The above-entitled matter came on for oral argument

at 12 noon.
PRESENT:

The Chief Justice, Earl Warren and Associate

Justices Black, Reed, Frankfurter, Douglas,

B

urton, Clarlk, iinton and liarlan.,

3 APPEARANCES:

On behalf of the Board of REducation of

Topeka, Kansas:

Harold R. Fatzer, Aitorney General of

winsas

N

: On hehalf of Oliver Brown, Ei Al:
: Robert L. Carter,.
On behalf of Francis B, Gebhart, Et Al:
§ Josepa Donald Craven, Attorney General of
: Delaware
% On behalf of Lthel Louise Belton, Et Al,
t Louis L. Reading.
2 On behalf of Spottswood Thomas Bolling Lt Al:
é George E,C, Hayes and James M, Nabrit, Jr
3
i On Behalf of C, Melvin Sharpe, Et Al:

Milton D, Korman
On Behalf of Harry Briggs, Et Al

Thurgood larshall,Spottswood W, Robinson, 13:

On Behali x5 W Elliott

Et ALy *
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APPEARANCES - continued.
On Behalf of County School Board of
Prince Edward County, Virginia, Et Al:
Archibald G. Robertson, and

Lindsay Almond, Jr., Attorney General of Virginia.
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The Chief Justice. No. 1 on the Calendar, Alfred
Brown, Mrs. Richard Lawton, et al, vs. Board of Education of
Topeka, Kansas, et al,
The Clerk. Counsel are present, sir,
The Chief Justice; Attorney General Fatzer.
ARGUHMENT ON BEHALF OF BOARD OF EDUCATION
By Mr., Fatzer.
Mr. Fatzer: hief Justice and Members of the Supreme
Court: I am Harold R, Fatzer, the Attorney General of Kansas
and with me today is Mr., Paul E. Wilson, the First Assistant
Attorney Gemeral who has previously argued the State's position
when the question of the answer to Guestions 1, 2 and 3 .
wvas argued heretofore,
Todzy, we appear not as an wdversary. We appear
here tc be of assistance if we can to the Court in helping
it sce that proper decrees are impnsed and made,
Now in anawer directly to the guestions, your
fionorg, of Nos. 4 and 5 and the subsequent subsections. we
that traditionally in Kansas, segregation has
not been a poliicy of that state, on a state level, We suspect
that the Kansas case 1= probably the least complex of any
“hat is before it. We yigh to say that tha” has never been

A matter of state poliey. We believe that the decision of

the Court has been received by the students, teachers. school
-

both colored and white
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with __Jroval.

in answering and assisting this Court, I shall be
very brief ia stating our position, what we believe should be
done with respect to the case that is now before the Court,
that is, the Topeka Board of Education.

Your Honors, we believe that 4-A should be answered
in the negative., We do not believe that the immediate anc
forthwith admissicn of the Plaintiffs--although they may be
in the school; I am not prepared to tell the Court that they
are not, 1 suspect that they are--would, and as the Board of
Education found, work a hardship, would impailyr administiative
procedures, and so we would suggest to the Court that no decrce
be entered which would forthwith admit any student to the
school of his choice, Rather, we believe that the Court
should exercise its equitable jurisdiction at all times in
these cases jJecause 0f the public interest involved, notwith-
standing the fact that the Plaintili?s in the case would
undoubtedly have some present and immediate right and personal
right of admigsion to the schools,

We believe, your Honors--and I want to make a brief
report of a situation that has developed since the brief in
the Kansas case was filed--we believe that this case should be
revergsed, that it should be remanded to the Federal District
ourt in Kansas. 1 should like to tell you and briefly review

‘ope! Copye of Education to texrminate
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segregation in the public schools in that city.

It was commenced on September 3, 1953, The
policy announced by the Schnool Board was to terminate maintenance
of segregation in elementary schools as rapidly as was practica-
ble. Five days following that date,to wit, September &8, 1953,
segregation was terminated in two schools in the city., It
involved only approximately ten colored clhiidren, but they were
living in the district. They were permitted to attend those
schools.

Justice Burton. You referred to the termination of
segregation in the elementary schools?

Mr, Fatzer. That is correct.

Justice Burton: Has it been terminated in
the other schools?

Mr., Fatzer., There is rone in Grades 1 to 6, M:,
Justice,

That was called the first step. The second step was
nade on January 20, 1954, And that was effective for the scheool
term, curreant school term, 1954-1955,

At that time, and by order of the Board of Education,
segregation was terminated in twelve school districts in the
city and transportation was not provided to the Negro school
children living in those twelve districts on the basies that
the child could attend the school of that district ;ui with

prefleryred.to atiend the colored school
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which he had been attending. This affected approximately 113

children, plus the ten that had been previously affected from

Step 2--123 Negro children were placed in the integrated school,.

Justice Frankfurter. What is the total of school
population into which these 123 were merged, roughly?

Mr., Fatzer: I will have to refer--

Justice Frankfurter: What magnitude? Was it 10,000,
or 50,0007

Mr., Fatzer: No, nothing of that kind. I think
rerhaps the school population in Topeka is roughly 8200, Nr.
Justice.

Justice Frankfurter: So there was no problem of
space and buildings, and nore of those problems?

Hr. Fatzer: In one school there was. One school
in which, in the so-called Polk School there was the space
problem and I think three children were admitted to that
school and others were not because of this space problem,

Justice Frankfurter: And there was no re-districting
of the distiie*s you have?

Mr, Fatzer' Not at that time.

Now 1 spoke to your Honors of a subsequent event
that occcurred subsequent to the filing of the State's brief
here in response tc the request of the Court, which occurred
on February 23, 1955, We have with us today the minutes of

Februery 23, o8 which
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we bave filed in the Clerk's office as a supplement to the
brief filed in this Court in response to questions 4 and 5
propoundaed by the Court., We file it simply for informational
purposes to show the good faifh of the members of the Board
of Education of Topeka in carrying out the previous announced
policy of terminating segregation as rapidly as practicable,
Now this third step, your Honors, is effective

September, 1955, It provides, ‘., that segregation has been
terminated in all remaining buildings; (2) That the McKinley
Elementary School, one of the colored schools, be closed and
that it be placed on a standby basie for ithe coming year; (3)

Ias

fhat colored schools, Buchanan School, donroe and Washington
Schools be assigned districts wichin the areas of the city, the
same as any other school area in the city and that any child
who is affected by the change in the school district--I will

g0 ahead~-any child who is affected by the change in school
district lines as recommended on a map which we did not attach
hereto, be given the option of finishing ihe elementary grades
in the school in which he attended in 1954 and 1955, That is,
he could attend the school in the district in which he resided
or, if the new district overlaps now 1into a district that
formerly existed before the re-districting, he can attend

the school that he attended last year. In other words, it is

equally available to both the white and the colored .students.

riesed gtatemecnt os
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to the basis or the reasons for which this re-districting was
done?

Mr. Fatzer: The basis of it was done, of course, Your
Honor, on the Court's decision of May, 1954, to comply with the
order of this Court that segregation, per se, was unconstitu-
tional. That is the basis of it.

Justice Frankfurter: You mean there were exclusively
Negro schools?

Mr. Fatzer: Yes.

Justice Frankfurter: And those were withdrawn from
use by the City?

Mr. PFatzer:@ \i¢ was, your lonor.

Justice Frankfurter: One was. And the others are
oow available to children, intermixed, 1s chat 1t7?

Mr. Fatzer: Yes.

Justice Frankfurter: Was that districting a geo-
grapaic districting?

Mr, Fatzer: Yes.

Justice Frankfurter: Was there any indication in the
minutes 0f the Board or in any documart war “47.4 59 to the
exact geographilc nature of this dlstricting?

Mr. Fatzer: Unfortunately, your Honors, we did not
have actached to this the map of the Board of Education which
designated the particular districte of the City SchqQol System,

|55 4

‘enkfvrier: Could you supplement that later?
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Mr. Fatzer: Yez. we would be glad to.

Justice Reed. Could you zlso supplement that by showing

the percentage of actual white children in the districts?

Mr,

Fatzer: 11 think that is set forth here in the
figures of the Superintendent of Public Instruction and
approved by the Board.
This shows roughly, your Honors., an estimation of--
on the assumpiion of one-third of the caildren attending the
strictly colored schools, Washington, bMonroe and the Buchanan
Schools,who would be given the choice to attend the schools

which they attended last year, those three zchools, or to ZO

into the new disirict in which they might reside and attend

the formerly ali-¢hite schools--one-third of the colored chil-

dren will attend the school at which they attended last vear or

this present term.

Bear in mind this is effective in September of this
coming term.

There is another provision in this resolution of

the Topeka Board of Education and that is with respect to

lkindergarten children, that those children entering kindergarten

in 1955-1956, September of this coming year, this coming
September, those who are affected by the change in the

school district boundaries as recommended, be glven the option
of attending the same scheool in 1955-1956 that they would have

. ~ 7 - g B i 3 . Ly
Qg £ Jed =10 I L 48% e < Slclod) v} vaen,
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It has be2en reported to the Attorney General's
office that the purpose of this clause is that if a parent
who had a child *hat would enter kindergarten this year formerly

lived in a segregaied district and as a rvesult of the change

< oy

of school district boundaries, a result of this policy, the

parent can send his child to the school he would have atteanded

g AR

last year or this current tcim if he had been old enough or

-

-

he can always send him to the school in the district in which

he resides.
It has been suggested to uws that the purpose of
that is to permit any parent to move from the area where he lives

o some other area in the City.

Justice Reed: Have you indicated the number of ecach

cach of these districts, the number of white and colored

children?

Mr. Fatzeir: VYes, if you have iti, your Honoy-—-

N

Mr. Fatzer: On page 2 it shows approximately the

nunber of students changing from the four colored schools

to the non-segregated schools,

Justice Reed:’ Those 1

sSuppose are the integrated

schools?

lr, Fatzer: That is correct. I used the term '"non-

i 1tegrated schools” as of the date of this order .

LoneDissent.org
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paragraph 4, it does wt show the number of white and oolored

in diiferent grades?

Mr. Fatzer: Welil, if Your Honors will go down to the

last four schools listed in Paragraph 4--Buchanan, MNonroe,

McKinley and Washington, you will rnote the estimated total of
attendance *his year is considerably lower than the actual
attendance on this present school term. Vhereas, the reverse
is true of the other schools affected,

Justice Clark: What was the atiendance thie past
session; this present system?

Mr. Fatzer: 1In the whole school systemn?

Justice Clark: No, the last three schools?

Mr. Fatzer: Buchansr 170 Mionyroe, 1f
Peg your parde.  Buchanan 136; Monroe, 256,
Justice Clark: That is thosc firm

{ thought that was the next year

ag

ir. Fatzer: WNo, this is the actual, 10-15-54, Mr,
Justice Clark, turn to the right-hand side of the page.
Justice Clark. Yes, I see. Thank you,
Justice Reed: Are your cpponents here? Are they
going to argue?

Mr. Patzer: VYes, they are.

Justice Harlan: Could 1 ask you 2 question?

a4, . w

Mi Faczen £ ]
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two columns, for example, the difference between 110 and 136
in the case of Buchanan, is that a result of your redistricting?

Mr. Fatzer: That is the estimated result of
redistricting.

Justice Harlan:@ Without regard to the possible
exercise of the option that you referred to?

Mr. Fatzer: Well, that is taken into consideration
on this estimate on the basis that one-third of the children
attending Washington, Monroe, Bucharan , will remain, Two-
thirds of them will go to some other school.

Justice Reed. Are all the schools under 4, are they
colored, or only the last three?

Mr. Fatzer: The last 4 are, Buchanan, Monrce,
HcKinley and Washing{ahu

Justice Rzed' That is my understanding, but I
still do not understaand how many colored pupils are estimated
to be in grammar school next year.

Mr., Fatzer: 58, your Honor, at the top of page 2.

Justice Reed: ©68. That is the estimate for next year?

Mr. Fatzer: Yes, sir. Now, 1 am not quite sure
that that takes into consideration, and it probably does not,
the 123 students that have been integrated on Steps 1 and 2.
Thie 1s an estimate of Step 3 to complete the program,

Ve believe, your Honors, that this Board has complied

%o lone
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everything it could as expediently and as rapidly as possible,
It has taken gpproximately a year and five months of this

wllling Board to meet its administrative program and probleme.
to provide for teacher assignments, student assignwenis., The

2dministrative intent of compliance has heen declaved, 4&nd

we belleve, your Honors, that the rule of Eccles vs. Peoples Bank

in 333 U.S. 426 is applicable., that where the administrative
Intention is expressed but has not yet come to fruitilon. we
have held that the controversy is not ripe for equitable inter-
ventlon. We believe that the cause should bhe remanded but that
thls Board be permitted to carvy out 1ts ovderly process of
integration.

Now perhaps the Court might he interecsted in the
other citles that are not affected by the decree in thiag casec,
governing solely the Topeka Board of Education. I shall
briefly cover them,

In the first place, aa I told the Court,
haa recelved no adverse vreaction from the people of
our gtate. For instance, the City of Atchison, on the Misgouri
River, approximately 3P.000 people, with about 10 per cent
legro population. On September 12, 1953 the Beard of Cducation
idopted a resolution terminating segregation in Grades ¥
shrough 12, and 8o as to complete the plan, segregation ls to
e terminated 1in grades 1 through 6 as soon as practieahle,

gl

afproximatel)
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24,000 population, with ahout 70 per cent of Negro population,
they have maintained segregated schools since 1869, That city
and that Board of Educatiorn has terminated segregation in 1ts
system,

In Leavenworth, a city of approximately 20,000,
there 1s a population, Negro population of about 10 per cent,
The system was established, the segregated system was estah-
lished in 1358 and has been maintailned constantly since that
time. They have adopted rvesolutions in that Board, 1in that
clty., 2nd the first positive step was taken 1ln the
curvent year 1n which children of kindevgarten and flrst-grarie
pupils «ere to be admitted to the schools neavest thelr
regsidence and presumably in the ensuing school term 1t will
be extended to CGrades 2, 3 and perhaps higher.

I should 1like just briefly. your Honors. to quote
from a vepovt from one of the school authorities in Leavenworth
with respect to the time that., in his Judgment. they requirve
to complete their voluntary program, bhecause I think, in the
first place, thls man 1z cne of the leading public achool
educators 1n Kansas, he has gtarted the movement in Leavenworth
to comply with the Court's decision and T would like,just
briefly. to read part of his report to our office:

"In my Jjvdgment, the solution will have to he
carefully and glowly Lntroduced, You and I and modt Board

readlly agree to the uvirc s of the completc

LoneDissent.org

R L a4 -




LTS R R

16

integration irom the standpoint of our established principles ,/
ol decency, Christianity ,n; democracy. liouever, there i3

a sufiicient number ot biased and prejudiced persons who will

mawe ilfe miserable for those in authority who attempt to

move 1n that direction too rapidly. As a consequence, many of

us wiil be accused or ‘dragging our feet’ in the matter, not

because of our personal feellngs or inclinations, bhut
because, in dealing with the Publlc, its general approval
4na acceptance is indispensablie, One cannot force 1t, He
can only coax ané nurture it along."

in Kansas City, Kansas, with a pepulation of
approximateiy 130,000 persons. about 20.5 per cent are membors
0. the Negro popuiation, 1 ghoula poinu out that thie cley hasg
a4 greater per cent of Negro popuiation than some southern 1
clties. such as baijas, Loulsviltle, Si. Louis, Miami, Oklohoma
City, and only siightly iess than in Baitimore,

Up to the present school term, incluaing the pregent
scthool term--2xcusge ne«-up Lo the present scrool term the
City hag maiutained gcven elementary schools, one Junior
high school and one hish school *or its approximately 6,000

legro students, while it haa 22 8chools which were attended

by movre than 23,000 white students,

Juat briefly, the Board of Education of that city

adopted this resolution which provides guhgtance to hegin

atior ) tic cho ! 1& { ol schwol on

LoneDissent.org
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September 13, 195%; second, to complete the integration as
rapldly as class space can be provided; to accomplish the
transition from segregation to integration in a natural

and ovderly manner designed.to protect the intevest of all
the puplls and insure the support of the community. and

they seek to avoid disruption of professional 1life of cvaveer
teachers,

So that cilty., although no 1limit 13 set, they
are proceeding in good faith and with diaspatch to end
gegregation.

Parsons, a clty of 15,000, located in the southern
part of the state, has less thanm 10 per cent of Neyro population.
and they have announced thelr policy to end segregation,
effective last term with respect to all schools except onc
school, due to 1lts crowded conditlion and the fact that theve wag
a2 lack of adequate facilitles and 1t vequired new buildings.
and when those are completed, theve wil)l he complete integiation

In Coffeyvilie., a city on the s~tate 'lne, the
iouthern dtate 'ine, approximately 60,000 to 70,000 people.
approximately 10 per cent colored population, they adopted

regolutions terminating segregation at the end of the school

year.,

Only one city that we have neot heard from, Fort

enl ywateat
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against the proposed segregation was from Negro citizens.
I am sure that we shall have no diff'iculty with that city. We.
therefore, suggest to this Court that the case bhe vreversed,
that it be remanded to the District Court and tnat the Board
of Education be permitted and allocwed, without the interference
of any decree. to carry out the program in gocd falth. subject
to any ohiections that any person might have with respect to Litas
completeness or with respect to 1itg application, and that, at
that time, notice he given by the Court to Counsel,at which
Lime Chcse matiers may he dealt with by the lower couct.

Justice Frankfurter: NMay I ask whether, in
Kansas, you have & centralized authoviiy over the liocal school
toards or ave they autonomous?

Mr, Fatzer: They ave autonomcus, They ave
c¢lected by the people. They are {inanced by the people locally.
except with resgpect to state aid., hut it iz not conditioned
upon local actlon. It 1s conditioned upon daily. avervage daily
attendance.

Justice Frankfurter: And on tkhe law enforcement side,
does the Attorney General of Kansas,agguming that theve 1o
2 gtatewlde law or an ovder ol thisg court, is the authority of
enforcement veatec over jocalities in the Attorney General?

Mr, Fatzevr: VWith regpect to state laws, I thinl:

la correct, givr, L am doubtful if vould have aony

LoneDissent.org
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Justice Frankfurter; Who would? In a particular
case you have Topeka, Suppose this Court enters a decree,
agssume we follow your suggestion of remanding the particulavitles
to the appropriate district court of the Unlted States and
a decree is then entered. binding against the School Boavd of
Topeka--I think it would be, would it not?

My . Fatzer: That 18 corvect, the members of the
Board.

Justice Frankfurter: --what would be the enforcing
authority. the Federa! authority--has the Attorney Ceneral
of Kansas any vreceponsibllity in that regavrd?

Mr, Fatzer: In thic case, when the three-~Jjudge
court was convened, the statute was compliler witn with reapect
to notice to the Governor and the Attorney General of the State.

It would be my Jjudgment., Mr, Jjugtice, that the great
inherent pouer of the Federal District Court, that

it can enforce its oun decvees,
Justice Reed: Iir, Attorney General,do you have
in Kanasa at present a law which permits segregation?

e, Fatzer: We do not now, no, sir. We have con-

aldevred it to be declared invalld hy decision of this Court,

Justice Reed, That 13 you have interpreted the

decision as invalidating your law?

Me, Fatzer: Yes, air. ve have,

LoneDissent.org
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enforce the State law?

Mr, Faszer: We feel any statute--

Jugtice Reed. You have no ohligation to enforce
that state law?

Justice Frankfurter: What were the cancilons of
that state law, Mr, Attorney Genevral, in connection with lMr,
Jugtlice Reedis questlon--what was the rnature of that law?®

M;. Fatzer: Purely permlasive.

Jugtice Frankfurter: Just authorizea local school
boarcs to introduce 1it?

Mr, Fatzer: They could introduce it or velject 1lt.,
which some of thewm did. One clty in the state never even usged
it. Two cities in the state previocusgly., whilch had segregatlon
previously terminated on thelr oun volition., It 1s a purely
permigsive, It was a purely permiagsive statute. We conglder it
wilthout {orce and effect at this time,

Justice Frankfurter: And you are in this litigation
hy virtue of the requivement of notice to the Governor and the
Attorney General under the three-judge court statute?

Mr, Fatzer: That 1s correct., your Honovr. We felt that
thig system uwas apparently being mailntained under authority of
this Court., uvnder authority of our Supreme Court, and othevr
appellate courts, We felt that we owed a duty to uphold the
deciolonag of our gtate courts with reapect to thigs 3;ate

atute and that lg uhy ¢ uere here oviginuil 1 e ave

LoneDissent.org

=




N

IR e L T o B A e

L v e TS D 1

2l

here now not as an adversary but to assist the Court in
any way we can in helping it arvive at a correct decree if
any need be entered locally.
Justice Douglas: How many students are involved
here in the Topeka case?
Mr, Fatzev: 8200, I think, your Honor, was
the figure,.
Justice Douglas: I mean in this litigation.
Mr, Fatzer: The whole school aystem was 1nvolved,
Justice Douglaas. In Topeka?
Mr. Fatzer: My vecollection 1s that thevre wervre
©36 Negroes., 7,415 white children for a total of 8,254
children altogether, 536 colored children 7,418 white childven.
or a total of 3,254,
Justice Douglas: These appellants in No. 1 you
say, you do not know whether they have all heen taken into the
schools that they sought to enter?
Mr, Fatzer: 1 can not tel’. you that, sir, I assume
they have, I 40 pot know.I am sure that counsel for the
Lppellant zan advige the Court on that, I do not know.

Justice Douglas: I supposge, 1f there were Just

an application by one Negro student to enter the school that

vwag closest to hlis home which happened to he a white school.

and he was admitted, that that case would hecome moot then?

LoneDissent.org
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Mr, Fatzer: I assume, sir, that there are more
children involved, all the children of the dity school
gystem are involved. in my Jjudgment.
Justice Claik: Under the plan in Topeka., there
will he no segregation, enforced segregation after when?
Mr. Fatzer: Commencing September, 1955, sirvr,
Jugtice Clark: That is thle next September?
Mr, Fatzer: That 1s this next school term.
Justice Clark: There will be no cnforced segregation?
Mr. Fatzer: No enforced segregation,
Justice Clark: low skipping cver to the ¢lity of
Kansaz City, vhat is the gchedulie thevre? I underatocd you to say
they 414 ncu bave 2 definite scredule, lg that corvect?
MR, Fatzer: Well, if I sald that, I did not want
to leave that impression. Mr.Justice Cjiark,
Jugtice Clark: I may have misunderstood you,
Mv. Fatzer: I shall read with some care heve the
regolution of thils Board adopted Auguat 2.
Jugtice Clark: Where ig 1it? I can read that if you
vant to go ahead,
Mr, Fatzer: It 1s on page 20 of the
Supplemental Prief of the State of Kansas as to questions 4 and 5
propounded by the Court.
Justice Reed., Golng hack to page 2 of what you

led haove ¢ April 11 on the school:s y y be gtupid shout it,
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hut in the fourth section. that refers only to Negroes.

Mr, Fatzer: That is Item No. 4,"The folluwing 1is
the estimate of the numbher of students in 1955-1956 that
would be in the affected schoolz."

Justice Reed: Does that mean Negroes., too?

Mr. Fatzer: Yes,

Justice Reed: You don't know the percencage of
Negro atudents in each school? .

My, Fatzer: No. I am in crror, your Honor, That is
total enrollment.

Jugtice Reed: I understood you had a total
enrollment of some 8,000°?

Mr, Fatzer: Yes, that 1s corvecti.

Justice Reed: Then there i8 only 2750 arcountesd
for here.

Mr., Fatzev: We would be glad, your Honor, to provide
this hreakdoun with respect tc these gchoolg, wlth veapect o
vhether they are whilte or colored in each grade.

Justice Reed: It would help me.

Me. Fatzev: ALl vight. In other words--

Justice Reed: You have vedlatricted and what I was
interested in 1s to know whether the vedistrilcting has
regulted 1ln esgential--whether all the achool population will bhe

ungegregated, or whether you wlll have all of the schools in ona

o

O
e
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Mr, Fatzer: The colored schools are in the
the areas that are predominantly through hlstovry. geographic
residential colored arveas.

Jugtice Reed: Very norwal that there 1s a separation
of population.

Mr. Fatzer: Nou on the fringe. some of the colored
students under this plan would go Lo the white schools. the
white children that are in the new areags. new dirtvicts, could
lilteulse complete their cocurge. They can atiend elthevr school.
It is a privilege that 1s given to either child,

Jugtice Reed: And we do not inow how long that
will continue., strictly speaking?

Mr., Patzer: Well, from now on. I wean, segregatilon.

Jugtice Reed: The plan ocould result 1In not a
sezregated school, hut an all-uhite school and an all-Negro
school?

Mr., Fatzer: It ig wy understnding. sir, that
that would not he the case. Nouw for the children, if you will
note under No. 2<D, any chlld who is affected by the change 1in

digtrict l1lines as herein recommended, be glven the option of
finishing elementary grades., That would be, if he was in the
first grade, he could finish the elementary grades 1 to 6 in

the school which he attended this curvent year. Now that

18 equally available %o both the coloved and the white students,

Juatice ilsed unievys ‘ out it 1 18

o
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equally available that all the Negroes could go to one
school and alil the whites to ancuther,

Mr, Fatzer: 1 am not prepaved to say on that. siv,
but my undevrstanding 1s that that would uot be the case.
We will be glad to furnish the Court maps showing thls area
and we would he glad to show a hreakdow: under No, 4, Mr.
Jugtlce Reed., of the per cent and the numbev of whe
different white anda coioved siudents,

Justice Frankiurter: I would Le gratelul so you
if you would adda to that wihat is noi Tully cicar in my mind and

I do not want to take the Courtis and your Lime-=if you would

be zood enough to state winy theve had to be, in the Judgment
of The School Board, redisirictilng and tne basiy on
which the redistricting was done.

Is my question ciear?

Mr, Fatzer: Why rve: lstricting--

Jugtlce Frankfurter: Why was it necessacy, in
order to carvy out the desegregatlon, the aholition of
segregatlon, why was it necessary %o have new or changad
school districts and what were the considecations whlich led
to the kind of diatricts that they carcled outb?

Mr, Fatzer: It 1s oy undevstanding, de. Justlec.
that the veasons they vequired tne rediabty ictlng of the

ichools, as thig proposal would egstablish. i1 that
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in a general large way., that children living in this particular
part of the city would attend this particular school.

Justice Frankfurter: They Just took them by bus to
schools set aside for colored children?

Mr, Fatzer: That 1s right.

Justice Frankfurter: I aee.

Mr, Fatzer: They gathered them up, So that now
they have definite proposed districte for each of these
schools with definite gecgraphlc lilnes.

Justice Fruakfurter: And your maps will show the
nature of the districts, the contours of the districts, will
they not?

Mr, Fatzer: That is corvect.

Thanlk you., your Honors, very wmuc .,

The Chief Justice: Mr, Carter?

ORAL ARGUMENT ON BEHALF OF DROWN, ET AL
By Mr. Roberté L. Carter

Mr, Carter: We arvre in accord with Mr, Fatzer that
he case should he reversed and remanded to the District
court, We fell that the decree should he entered by thisg
court declaring the Kansas gtatute by which power the
Topeka Board procceded to organlze and have segregated schools,
;nat that statute he declared unconstitutional and void.

Jugtlece Frankfurter: I understood that the
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Mr, Carter: He had expressed an opinion,

Justice Frankfurter: I am not saying what you saild
should not be dcnz, but ne nas aiveady announced that this
Court's declaicn on May 17 of iast year invalldatea
that ;tatute. Jo that a corvect undevatanding?

M, Carter: Yea, sir., That is invalidated, that
invalidated the statute but, as far as Topea 1ls concerncd,
any power to organlze and segregate a school mwust emanate
from a gpecific stavute or else.,under the state law,there 1ls
no power to maintain segregation. Thevelove, the invalidatlon
of thls statute mecans there is no pouer at all in Kanszas to
maintain and operate segregated schools &3 the law has bheen
interpreted by the State Courts of Kensas,

Justice Reed: That wag involved in the suit
you hrought hevre?

Mr. Carter: Yes, sirv.

Justice Reed: What do you mean, you want a specific
invalldation of this specific-statute?

Mr, Cavrter: We think, your Honors, that such
a decree ought to be entered, declaring the statute unconstitu-

tlonal because ag of nouw the implications are that the statute

1s unconstitutional by the May 17th declsion, but the May 17th

deciglon has no specific declavation or judgment or decree,

1 19 Prp—— e 119k thi alvesuld y got forta in
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your reversal and remanding to the lower court,
Justice Feed: If we had sald that in the opinlon,
then 1t would not he necessary in the decree. or would 1t?
Mr, Carter: I thinic it would in termwms of the
decree., It seems to me that i1s the thing that the lower
court gets and acts upon rather than the opinion of the court
Justlce Reed: If a decree ir reversing the decision
of the court below to allow all children. a complete intepgration--
I do not juat undergtand yourpolnt.
Mz, Carter: We think that'the May 17th deciaion
in effect mecans that the Kansas statute which was here in this
cagse 1s vold, What we ave asking {or is speciflocally a
decvee., veversing and specifically saying the statute 1s uncon-
gstitutional and has no force and effect.
Jugtlce Frankfurter: You would rather go to the
decree, rather than the oplnion?
Me, Carser: Yecz.

Jugtice Frankfurter: Because the decree is the

(33

thing that counts:
Me, Cavrter: Yes., Secondly. we would like a
decree that would indicate that an ocvder Lo the Topalka
Board to cease and deslat at once from baslng school attendance

.nd adwligslon on the basls of vace wo that zs of Septewmber,

L9555 no child in Topelka vould he | hool on the L0

O
O
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issued to the District Court to hold jurisdiction and hold
oroceedings to satisfy itself that the school hoard of Tlopeka
as of September., 1955, has a plan which satisfies these
requirements in that the school system has heen reorganized
to the extent that there 1s no question of race or color
involved in the school attendance in 1ts rvules,

We also think that the Court should hold Jurisdic-
ticn, the District Court should hold jurisdiction to issue
uhatever other orders the Court desires,

We feel that everything that lMr. Fatzer has said
argues for a rorthwith decree in this case .

The plan which has been issued 25 che third gtep,
is not one that indicates that there arve any reasons why
degegregation should not be obtained ag of Septewmber, 1995
The plen zays that desegregation will obtein ag of Septemher,

1955. We take objectlon to the plan. We thini there are

number of points in the plan which will mean there will be
a modified form of segregation being waintained for many jearas

as the plan now operates, but we do not Lthink that this ig
the place for us to argue about the questicn of the ple=

We thinic that 17 thls Court 1ssues a decree as§ye have
suggested to the lower court, t¢he school hoerd and Lhe |

attorneys for the appellants can argue as to whether or not

speclific plan which 4ig being adopted by the Boavd .
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conforms with the requirements of this Court's opinlon and
its decree, that segregation be ended as of éeptember. 1955,
which we think should he done,

Justice Frankfurter. As of September, Can you
tell specifilcally when the classes are formed in the Topeka
achools? When 1s the makeup of the clauses affected in
thia litigation? When, in September, the firgt of September.
or--do you happen o know about that? The point of my guestion
is as to the time *'en thls must be determined if 1t 1s
to affect the enteving clagses in September, when 1t is
that the district court will have %o hear these things?

Me, Carter: I do not have that information, I

from one of the resolutlons that school opened September

Jugtice Frankfuvrter: The Atiorney General v

v

1111 D

able tec tell us then?

ir Cavrter: I would think that we uwould of courad

ant Lo have a necaring before the District Court at : ear 13
cate aAs posaible so that this mattc could he gettled ant

nere woild e no guestion but that the question in Topelka

vould be golng to ungegregaie schools on a plan which conformsg
0 the court ilecree in all 1ts reguirement
of Sept 55 Iith that ul ) pting
¢ 7 11 ; :d

[
15,
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Mr. Carter: Yes. sivr. There are five who are in
the Jjunior high school who have moved out of this class
because they are not in a non-segregated school. About
six of them are atitending Vashington. Buchanan, and Monroe
schoola which are the segregated schoeols.,

Justice Harlan: Is that the result of compulsioen,
or their oun choice?

Mr, Carter: Well, your Honor., as a result of

expulsion, this plan, what 1ls knoun as the thlvd step-~-there

were 18 school districts in Topeka. The first olx schools

listed on page 2 of the Order, the papers uhilch the

Attorney General gave you, those schcols are the remaining

gi: schools in which segregation still obtaing, the all-uwhite
gchools, The lower four echoecls are the all-Negro schools.

In all of the other districts, that 1g approximately
12, Negro and uwhite chlldren ave attending schools together,
that is the Negro children are able to go to the schools that
are nearest to their homes.

This third step purports to complete the integration
of the system and to bring into the system the three Negro
achools and make 1% a part of the total school system. Now
inatead of 18 schools, you will have 2) schools purportedly
servicing every one, Our objection to this 1ls the fact that in
our opinion these three schooly wilill remain scgregrted: all

Lo come and
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we think that does not conform to your Order,

Justice Douglas: Arve those Buchanaji, Monroe and

Washington?
Mr, Cavrter: Yes., sirv.

Justice Clirk: Will that be on a voluntary baals.
you think?

Mr. Carter: No., that wlll not be on a voluntary
basgis bacauze the Negro children who now live in the Diagtrict,

ag this thing 1s recorganized in the digtvici serviced.for

cxample, by Buchanan, as you will note, the chilldren in

thls district have an option to go to a school outside of the
Disteict, but since the Negro chilldren oanly had the optlon
or the right before this thing was put lnto effecc. to go

;0 Buchanan, Monroe and Washington,they can not exercise an
option ©o go to any other school than the Negro school. That
means this, the k

1is, that the whilte children will go out of the district

and continue to go to the schools they arve going to and the
Tegro children will be forced to contlnue in Buchanan,
therefore you wlll have segregated schools,

I think that 1s as nuch segregation as before the
May 17th Order,

Justice Harlan: Do you attribute that vresuit to the

vay the option sygiem may work rather than the way the

adLetei

ict 18 made un?

.0g ahout “he
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district. I canmnot say whether the districting 1is done fairly.
I do not know anything about the matter, But on the face of
it, this 1s my objection to the plan as 1t is glven to us by
the Attorney Geneval,

Justice Clark: I thought all the gtudents would
be given a cholce as to whether they want to stay there or
go to another schocl under Section 3., page 1. the bottom of the

page., It does not say all. bui it says the estimated number of

gtudents who will transfer ls indicated as one-thilvd,

Me. Cavver: I know, Justice Clark, but 1f you
©will look on page i, Item D on the thlrd gtep., this is the
option, that "Any child who ig affected by change in the
dicteict 1lines as herein recommenfed, ke given tae option of
{inishing elementary grades in the school which he attended
1954-1955 and continue thevein.”

This 1s the optlon tc he exercised and this is the
option whevre the Negro child hag no opticn and the white
chlld in the District that i1s serviced by one of the former
llegro schools, has an option to go out of the digtrict and
the Negro child has not.

The Chilef Juastice: Thank you, Mr, Carter.

Mr., Attorney General, can you tell ue when the

achools open in Topeka?

e, FPatzevr: WMy undevatanding is, siv, that ft
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enrollment of students is generally completed during a
three-day period Jjust about. just before the second llonday
in September.

The Chief Jugtice: The determinling as to where
a child shall go 1s not made until in September?

Mr, Fatzer: I think that is true. I assume that
it will be worked out under this plan., If the lower court
would approve 1t or if it werve to be mwodifled by that date.
surely the schools authoritles want to know how many children
are going to be in some school and whether facilities ave going
to be adequate and whether ovr not, under the program and the
nlan ag proposed c¢r ag may be wmodified, that what children
ave going. whether they arve eliglble under the plan to go to this
school and whether exigting facilities are available to take
care of fthem.

The Chief Justice: I think generally what thils Court
would be interegtcd in knouing would be in the event there 1s
a remand to the District Court, if 1t might be said when
1t gets there, that it was too late for next yearv.

lMr. Fatzer: No.

The Chief Justice: That it should have been there
before some date, say., in July or Aygust when those
chings are done,

Mr. Fatzer: I am sure that would not be the case.

Court thet em pretty certain,
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Justice Reed: From what you say. I take it that
you consider it proper to allow an option Lo a child to go to
another school. that 1s within the 1limits of the Constitution?

Mr, Fatzer: Bearing in mind, sir, that our under-

standing at present--

Justice Reed: Before you answer that, may I make

another statement. I understand that novmally a child in Topeka
goes to the school in the school dlstrict in whilch he vesides?

Mr. Fatzer: Yes, sirv,

Jugtice Reed: Now, there is a varilatlion from
that which allows him to go to another school if he
has been going there before. That 1s the 2-E section?

Mr, Fatzer: Yes. He can cowmplete hig clementary
hc other school, if he should be in another
dlstvrict.

Jugtice Reed: A child who goes to school for the
firat time, for the first year., in the firet grade, may he
choose a scheool to which he goes?

Mr, Fatzer: The firvst year only.

Justice Reged: And after having chosen the flrst year.,
then he continues there?

Mr, Fatzers He mugt attend in the district in

vwhich he resides under Plan 2-E,

Justice Reed: If he attends 1o 1955-1956. yop

4 ’ - p "reEE. 1000
G (T | ( L O2 L 5¢ 3. O5¢

fcr that yeer’
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Mr, Fatzer: That is the intervrpretation placed upon
it by the 2ttorney for the Board of Educatlon to our office,
yes,8lr, that they only attend there one yearvr.
If, in the avea of the lMonroe scnool., some
child by geographic area would be within that boundary and

within another dilstrict prior to this vredistricting and

could have attended last year if they had been old encugn., they
could attend the so-called white schonl {or the one-year
period on the bhasls that it would pevwmit tiwe {for the pavents
to move 1f they so desived,

I am told %that, very frankly, that iz the purpose of
the section.

Justlce Burton: That applles to the particuiav
year. In years tc come there will not even be that option,

Mr, Faszer: Jugt one year, the next school year.
Mr, Justice.

The Chief Justice: ‘thank Jou,
No. 5, Francls B, Gebhart et al, Petitioners,
vs. Ethel Louise Belton, et al.

The Clerk: Counsel are present,

ARGUMEN'T ON BEHALF OF GEBHART, ET AL
By lMr., Joseph Donald Craven

Mr Craven: Mr, Chief Justice and Members of the

Supreme Court: The brief for the State of Delaware wan'filed

nt with
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that brief except for one modification which I will mention
to the Court a little later, but we are befora the Court
asking for a firm answer of the Court of Chancery of the
State of Delaware and the Supreme Court of the State of
Delaware. That is based on two conslderations, First, that
the separate hut equal doctrine under which éhese cases were

rought here is,of course, no longer in effect in view of the
Courtis decision of May 17 and secondly. hecause these
child;en have been integrated into the two school disgtvictus
uhich were involved in those cases, that ls., the Hockesgin
and Yorklyn school districts.

There have heen no untoward events In connection
wita that integration and the state is asking for a firm
ansuer,

Justice Frankfurter: You wmean each one of these
paviles 1g now in a schooi or has been in a school in which
gegregation irn any aspect has terminated?

Mr. Craven. Yes,

Justlice Frankfurter: Ave all these children now in
gchool?

Mr, Craven, Some of them I think have been graduated,
are through. Thls was back in 1952, But they are either all in--

Juatice Frankfurter: What schools are we talking

about?

|
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Mr, Craven: They are both elementary and high

school.

Justice Frankfurter: Some of these children were

in high school and are now out of high school?

Mr. Craven: Yes., some of them ave stlll in high
school.

Jugtice Frankfurtevr: Some of them are still in
hilgh school?

Mr. Craven: That is correct.

Justice Frankfurter: You say as to no child is there

any question as to any aspect of segregation affecting that

child?

e, Craven: In those two cases, in the two cases
before the Court.

Jugtice Frankfurter: In your cases.

Mr. Craven: That 1s vight.

Jugtlce Douglas. In No.57?

Mr, Craven: In No.5.

Justice Douglag: So specifically., a decree as
to some of these children is completely moot because the
chlldren are out of school?

‘Mr. Craven: Yes.

Jugtice Douglas: And as to some, the children ave

in a school as %o which no order prohibiting something 18

becauge

e cnll

d is nouw enjoying
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what he should?

Mr, Craven: That is covrect.

Justice Douglas: That is your understanding?

Mr, Craven: That is my undergtandineg, however, I
would like--

Justice Reed: What decree do you recommend?

Nr. Craven: A simple affirmance of the holding
of the Supreme Court of Delaware and affivm the Court of
Chancery decision.

Justice Frankfuvter: What did your court decree?

Mr. Craven: Our court decreed, Couvrt of Chanceyy
decreed that the children should he entltled to ilmmediate
admittauce into nonaegregated schools on the theory
that they had this present conatitutional personal right and
having found that the facilities were not equal in those two
districts and that decision of our Court of Chancery uwasg appealed
©to our State Supreme Court which affirmed and the State agailn
appealed on the narvow guestion that the districts in questicn

should have been given time in which to make the facilities

equal,

Of course, that is no longer a matter for argument

before this Court.

Justice Reed: The matter of congtitutionality

was not dealt with at all?

v, Craven: Yo, 4t wae not. Ve a2.4 no% come up here
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g on the gquestion as to whether aégregation per se was unconsti-
d tutlonal.

Justice Frankfurter: At the time the case was
here, lnasmuch as they were adwmitted by the decree of this
Court., what was the thing that the parties aaked that vou
reglsted?

Mr, Craven: We took the appeal on the basgis that
our local court, our Court of Crancery should have affovded the
defendantg Uime in shich to make the facilitles egual and
that by denying time. they evrrved,

Justice Frankfuvrter: I zunpose that they viould say
the case 1g still allve inasmuch ag their vrights rested on
not bhz2ing equal vather than on the prohikition upon the
states, equal or not equal. to make segreration?

Me., Craven: Ve do not take that position. We
think that 1s not bhefore the Court, We think that is moot. We
recognlze the hilnding effect of the Court's declslon in the
other cases in uwhich the specific question of segregation
wag ralsed,

I say to that extent I, as the pregent Attvorney
Ceneral of the state, am in accord with my predecesgor in asking

that the cases be affirmed. And it would geem to me that that

1 that there ia before the Court as far as Delaware i

g ©

concerned, in the nature of the cageg that come heve,
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I will not argue at length but I feel in duty bound to have
something to say about the situation in Delaware otherwise,
I wish T were in the happy position of my friend Mv,
I"atzer from Kansas, and to say that there is no problem as
far as Delaware is concerned, but we are a border state and
ever gince the civil war, it seems to me,the border states have
had their particular problems. I should be naprpy to be able
to tell this Court that a2ll is vwell and wlll be wcll whatever
the form of the mandate of thls Court is, That I can not,either
in justice to this Court. nor in Jjustice to the people of
Delaware, say, becausge we are a divided and a troubled people
in the face of the mandate of the Court.

That igs where I depart from wy predecessor who
azlked that this Court out of the bounty of its wisdow., set
an ultimate date beyvond which segregation would no longer he
permitted, With the greatest deference in the world to this
Court, I do no%t think thét 1t has such wisdom, I think it would
ke presumptucus of we to come here and ask this Court to
name a date which I could not name as a native of Delaware.
vho has llved there all my 1life and I say that it seems to me
in order to implement the mandate of the Court, 1t 18
zoing to be necesgary to rewand the cases in questlion, because
uve feel of course That we ave going to be hound by the action
of the Court as well &g where those particular lssues have been

)l %o She counta of
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ficst instance, with a directlion that the suitable state
authority., waether it be the State Board of Education or the
local boards, subinit plans under the dicection of this
Court, and that the lccal courts sece that those plans are
carvied out, We have many problems in Delauware.

Jugtice Reed: You mean the specific preclncis.
school districts ave involved?

Mr, Craven. Well, of course the Court has
pefore 1t certain apecific cases and I agsume it will not
reach out but will divect ite mandate to those particular
caseg. We., in Delaware, as in all other states where
gsegregation has had, we believe up to this time, congtitutional
ganckion will natuvrally be bound by and will ke interested
in the forw of that mandate because we agsume--and I may
gay that those of us who ave the attorneys general of our
regpective states and ave conscious of our duty as constitutional
officers to vespect and carry out the mandate of this Court--
recognize and feel that we have great probleme coming befove
us I can conceive of a plethora of sulte in the State of
Delavere involving a great many of the various school districts
in which the attorney general or his deputies will have
©,43 e do yvepresent the State Boavd of Education, unless

some ordcrly procegs or plan can he uorked out to see the

Ly

1pdrelt as well ag the letter of the gourt 'y mandate ig effectively
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Justice Frankfurter: Mr. Attorney General, mey I
interrupt you to ask whether, in Delaware, you have & centralized
educational authority or is it decentralized 22 it is in
Kansas?

Mr Craven: I think it is peri.apos a compromice of
the two, your Honor, We rave a Siatie Loxrd of Education which
has superviscry power of a2ll the school digtricts of the
State. Then we have gpecial school digtricte which have a
large amount of autonomy., and uhlch raise thelr own taxes.

Then we have what we call school districtis that arve entively
supported by the State, and which are more directly
responsible to the State Beavd of Education.

Jugtice Frankfurter: In velation ©to a problem 1like
chat what ie che diffusion or division of authority in your
state? 1 ask it in view of the litigatlon you had in your state.

Mr, Creven: We have had scome litigation, And I think
I might say ln passing, that I think the litlgation that we
have had is indicetlve of intent and desire on the part of
hoth the people and the courts of Delaware to comply with
the declsion of May 17th and with the implementation which I
agsume will be forthcoming.

Vie have had one decislon by our Supreme Court which
has declared the provisions of the Delaware Constitution and
the statutory provisions theveunder providing for aegregaé.d

iconotLtutiona hat ia & late case, 1955.
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and 1is the case of Steiner vs. Simmons. found in 111 Atlantic
24 at 574, and I read from the Court‘s opinion. I have a mimao-
graphed opinion so I think the page ;eferonce would not be
very helpful. However, it 1s on page 1l of this wmimeographed
opinion and reads:
"We think that she opinion in the segregation
cases isg a final one. . Its necessary prosent effect ig

to nullify the provisions of the Delauare Constitution

and statutes vequiring sepavate schcols for whites and

And so far as Delaware 13 concerned, our Constitu-
tional provisions and our statutzs have been declaved uncon-
ctiltutional, the ones vrequiring segregaticn, in conformance with
the opinion of thila Court.

I will not pass on %o scme other iltigation which
perhaps 1ls at the Court's notice., somwe of which is still pending.
I am not asking the sym;athy of the Court, but the Attorney
General of the State has these probhlems to face, and I sometines
{eel that the makirg of the decision and the implementing of
the deciglion is not a matter of mandate, it is a matter of
fhe local officers, their attitudes and their ability to
cope with local conditilons. Apnd so I strongly urge the Court
that 1% not set an ultimate date, that it noti attempt to decide

) .bf} gtote

.otes how the thousands of school districts arve going

P -

it trust the local
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judgments, and that under some general directions it refer these
cages back to the local courts. assuming that the judges and “he
local officials and the attorneyg general willl do theilr duty,.

Justice Harlan: There is one thing I do not quite
understand. Mr, Craven, I understood you to say firvast
because of the Delaware situation. that all that was reauir:d
wag a gstreight affirmance of this Court, no mandate,
nothing.

Mr. Craven: That is correct,

Justice Harlan: Therefore, what you have been
saying mwore vecently relates to Yyour views as to what
iecvrees should be lssued in the case of other statesa?

Mr, Craven. In the other stateg, othera similavly
3ltuated.

The Chief Justice. Mr. Reg ling?

ORAIL, ARGUMENT CV DEHAILF OF BELION, ET AL

By M~. Louls Reading.

Mr, Reading. May 1t please the Com4, there are
two important civcumetarices I believe which Alstinguish the con-
aolidated Deleviare cazesn now beforc yeur Honors from all
the other scheol sepregatiocn ceses. The Attorney Genaral
hag 2lluded Ze hoth of those clrcumstances. He has pointed
out that the Respendents here, the Negro school children

ino ave respondents hore, were admittod to the schools preylously

ition’ e ’& vely for white
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children, by the decree of the Court of Chancery. which was
affirmed by the Suprewme Court of Delaware in August, 1952.
and except Ln three instances whevre those children have
graduated {rom high school., they have becen cr¢ they are now
just about completiing their third successilve year of attendance
on a non-segregat2d basls,

I should like to polnt out what 1s in the brief
of the Attovney General to the effect that this attendance
has been without incldent and without social vrepevcussilon,
The other circumgiance Lo which Mr, Craven has alluded
is the fTact that the Delaware Supreme Court has had
cccasion to construe the effect of the decislon in the
scnool gegregation cases on school gegregatlon as it has
heen practiced in Delaware since May 17. 1954, and the
Attorney General is.,of course, covvect in pointing oui that
the Supreme Court of Delaware has said in three places in its
opinlon that the decision of this Ccurt orn Yay 17 rendevs
null the Delaware constitutional and 3tatutory provisions
providing for public scheool segregation. But the Supreme
Court's opinion in this case to whilch Mr, Craven has alluded.
Steinér vs, Simmong, 111 Atlantic 2nd 574, does create a
peculiar problem in Delaware., The Respondents heve, as we
have alveady said, wevre immediately adwitted by the
Delaware Courta to the schools previcusly for shite, and

ted €o Tl y gehoola beent roth the Court of
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Chancery of Delaware and the Delaware Supreme Court
interpreting this Court's opinions in the Gaines., the

Sipuel and the Sweatt c;aea declded that thie richt to the
equal protectlon of the laws in go far as that appllecd to
public schools, was a present and personal act, and 1t

was for that reason that 1t admitted Negro school children

to the schools. However, in thls opinlon of the State 3Suprene
Court, decided on February 8., this year, the Court scemy to
take another pogition., The Court says that, and I would lilke
with the Court's indulgence. to read just a few lines of the
opinion which Mr, Craven did not vead, and the Court says: "The
right to unsegregated education has been egtablished. The
Plaintif{fs in the gsegregation cases and the Tlaintiff's in

-1

the case now have that right. But as to the Plaintiffs in

the segregaticn case, the enfoécement of that vight has
been deferred,. Tie Supreme Court of the United States has
not entered a decres divecting immediate admittance."
And a 1little further doun, the Court says:
“Under such civcur 'ances, can the vright of the
Plaintiffs"uho were there respondents --"be
considered a present and personal vight?"
Jugtice Frankfurter: Those are diffevent children?
Mr, Reading: Yes,sir, so that now we have the
gituation that in Delaware the persons who are now Respondentsa
this cacs have been vecognized Iy he Court, the
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Supreme Court of Delaware, as having a present and personal
right to equal opportunity to a non-segregated education.

But children who have been segregated since that
time do not have such a right, It is for that reason that
I would like to advert, as Mr, Craven dld, to thec decrees
which this Court will enter in other cases, We believe
that thoge decreea should require forthulth desegregation. We
arve certain that if they do require lmmediate desegrogation,
the Delauave Supreme Court willl regard the decrees as hinding
and will orvder immedlate desegregation in the schools in
Delavare, and thug relieve Delaware of this duality wvhich
nou exists with vespect to the constitutional righta of
legro school children.

Justice Franklurter: MNr. Reading., in thils
case do you join the Attorney General of Delaware in saying that
mere affirmation is vequired?

Mr, Reading. I do, sir, hut only because the
Lttorney General addregsed his remarks to the form of the
mandates in the other cases,

Jugtilce Frankfurter: I see. I quite appreciate your
position., But one has to enter a decree in this casge.
Since this was not a class suit but appears to be a personal
sult, you agree with the Attorney General?

Mr., Reading., Yes,

-

QG 5y this recent decision in Delaware

)
neo
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they vefused to direct the immediste entry of other Negro
gchool chi' w ¢
Mr. Reading: Yes, sir, If your Honor please., this
i3 what happened. Ten Negro school childven weve admi'cteq
to the Milford ngh_School in Septewber of 1954, They uere
then ejected from the school. They obtained a preliminary
injunction ordering theilr veadwmisslon, and the Milford Board
of Educatlon appealed to the State Supceme Court, and the opinion
in Stanley vs. Simmong eventuated frow that appeal. The
Court veversed and the children ave not now in the Milford
High School.
Justice Reed: They dlid not divect their integratlion?
Mr., Reading: They 4did not., siv.
Jugtice Douglas: Counsecl., you answered Jugtilce
Frankfurter --(unintelligble.)
Mr, Reading: If I did oay that, I was, of course, mis~
taken, Of courge, theve was a cause of actlon,
Jusgtice Prankfurter: D44 you sue on behalf of othera?
Mr. Reading: Yes,slr,
Justice Douglaa: The decree that I vead that the
Chancellor entered, the rellef runs, not only to the instant
Plaintiff, but others,
Mr, Reading: Yes.
Jugtice Douglaa: That 1as right.
nief Juatice: Mo, rcorney Genaval, 4id you

LoneDissent.org
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have anything further?
Mr. Craven: No, nothing.
The Chilef Justice: You agree 1t is a clags guit?
Mr, Craven: Yes., I do.
Justice Douglas: That all members of the class
have been or should he integrated?

Mr. Craven: If not., they can be within a reasonahle

iength of time. We do not wish to change our position because
it is a class suit.

Justice Reed: What was the ovder in the Steilner
cage?

Mr. Craven: The Court of Chancery which had ovdered
the chlldren back was reversed., However, I think the Court
ought <o know the reason for that. The State Board of Educaticn
had pus out directions to the various school hoarvrds, saying that
they should submit plans to the State Board of Education for
approval, plans for integration, and 1n the Milford case, they
did aot submwlt the plan. Our Suprewme Court held that the
Divecztor of the State Board of Education had the force of
lauw and because the Milford School Eoard had not submitted
a plan for the approval of the State Board of Education, it
had not complied uith the law and the children had not attained
gtatus,

Jugtice Reed: And, therefore, 1t did not divect .
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hr. Craven: Did no% direct the immediate integration.
Justice Frankiuitey. lr, Attorney General, as

to Gebhart, these named cthildren, the decree oi your Couvi

was lmmediate admission heve which was done, 1s that vight?

Me, Craven: Tes.
Jugtice Fraokiurver: Now, as I understand 1t, %he
latest pronouncement or your couri doew poi caliy Tovr

lowedalate admitvance of the childwen whno wecre beiove the

Court in the Steinev case. Therefovre, the decree in the

Gebhart case ror immediste adwmissicn of alii childven giwilarly
gltuatec, the very problem which you ask this Court to consider
in a different light is presented in a bLroublesowme 1ighs, ila 1%
not?

Mr. Craven: Well, 1n the {icst place, theve ave
tuo dirrerent questions and two dilfevent couris. That way
oifer some explanation., A%t the time our Court of Chancevy
ordered une children baci on tne basis of tae facilities
not being equal, we still thougnt that was good constliutional
law 1n Delauvave and the children went back, Now the appeal was
taken by the Scate to our Supreme Court and ue were s61ll
arguing separvate but egual.

Jugtice Frankiurter: Yes, but the decree was Lumddiate.
was 1t not?

v, Craven: It waa, .

jugslece Frankfurter: Thank you,
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Gl

(Vhereupon, at 2:00 p.m., a recess was taken.)
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AFTER RECESS I :i
2:30 p.m, 53 y'{

i
The Chief Justice: WNo. 4, Spottswood Thomas 8 J

Bolling, et al, vs. C, Melvin Shavrpe, et al,

The Clerk: Counsel ave present. é.
The Chlef Justice: Mr, Hayes, 5

ARGUMENT ON BEHAIF OF SPOTTSWOCD THOMAS BOLLING, ET AL

v Mr, George E, C. Haycs.
Mr, Hayea: May it please the Court, this suilt
involves the Distvict of Cclumbia, and as your Honove well i
i
‘mou, integration hag heen started in the Digtrict of Columbia. ,
With respect to the two questions that are helng asked of b
vg, I shall addvess myself to Question 4 apd Mr. Nabrit., with

wnom I am asseociated, will address himsell to Question 5. i
By way of gpecific ansuer 50 Question 4-A, we k
anguer by saying, yes, the gquestion bheing, would a decree f
recegsarily follow. providing that within the 1limlts set E;
o
by normal geograpnical school diatvicting Negro children should }?
forthuwith bhe admitted to the schools of their choice. %;

And we take the position that in all of these
cagses since the rightes are personal and present, that the
anguer to that guestion should be yes, With vregpect to ‘f
“he Disirict of Columbiz, there ave additiopnal veasons why
that angwer chould be yes.

Fivst of all, there ave pregently. as far as we

knouw, no factors wihilch would Jjustify any vequest for a

c ort t the Pronident of the Unlted
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States by his own statement, has indicated that it is his
desire that the Diastrict of Columbila should be a wodel. as

Tar as the integrated school system iz concerned. The Covpora-
taon Counsel of thls District, as soon as tne mandate came
doun, being called upon by the Board of Fducation. pronounced
that 1n hls opinion the decision of May 17 vendeved uncon-
stitutional the provisilons of the DC Code that pretended to
have our system a segregated one.

The Board of Education almogt ilmmedlately aflievr vi.
decision came douwn came forth with a very lorthright statement
of policy. and bhecauge of the fact that I shall attempt to.
in gome wmeasure, contrast a little furthev along as to what
they said by way o volicy and whet has actually been undertaiwen
by the Superintendent of Schoolsg, I call the attention of the
Court o the language of the Board of Education in its expreg-
gion of policy. If your Honors please, on pages B and 9 of
the brief for the Respondents on the Tormulation of the
decvree, they have set forth the expression of the Board of
Education. I shall not vead all of 1t to you but call your
attentlon to the fact that in Section 3 they provide, "Attend-
ance of pupils residing within school boundaries heveafter
to be established, shall not be permiitted at achools located
hevond such boundaries except for the most necessitous reasons
or for the public convenience, and in no event for reaasons

tad 4o Ghao 4 hoackar of the achool withln the
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houndaries in which the pupil resides.”

They erd their statement by saying “In support of
the foregolng principles vwhich are belleved to be cardinal,
the Board will not hesitate to use ite full powers. It is
plcdged to a complete and wholchearted pursuance of these
objectives. We affirm our 1ntenéion to secure the vights
of every child within his own capacity to the full, equal

and impartial use of all school facilities and the right of

all qualified teachevrs to teach .heve neceded within the
school system,

"And finally. we ask the aid, cooperation and good
will of all citizens and the help of the Alpighty in holding
to our stated puvrposes,"

e read that to your Honors because we f{eel
that 1s a very {ine pronouncement of a policy. Pureuvant
to that, the Boavd of Education called upon the Superintendent

of Schools to offer a plan, and in this vegard, we addregsed

ourselves to what was done in the hope that the experience of

the District of Cclumbia may be helpful to your Honors in arviv-

ing a% conclusliong ag far as all of the cases may bhe concerned,
In that zituation what was done was for the--will your Honors

b indulge we just a second? After having gotten the pronounce-

ment the Corning plan was asked to be put in operation.

Me, Corning. at that time, the Superintendent of Schoola.

4 13 @1 impogeible o give a zoaing
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map prior to September. The Board of Education, however, called ‘i

upon the Superintendent to have that map by the first of

e

July, and in spite of the fact that there had been suggestiona

ppe—n— -

of administrative reasons that would make that impossible by

the first of July, this zoning wap was produced. We call
attention to that because, as I have indilcated to you, we

think it will be helpful, that sometimes when the Administrators
in candor and in honesty think that sowecthing can not he

done, that i thevre be an affirmative actilon taken. that

ways are found to meet that situaticn., and that was done in

the instant case.

HMr, Coraing did furnish the zoning waps. Now,

as to the reason why the zoning waps were necessary. In our .
jurisdiction they would be necesgary because, prior to i |

the time of the decision of May 17. there were schools desipg- &

A, off Y
<t

nated for Negroes and achools desigrated for whiltes. and

pergons within the resgpective areas vould go to the designated
gchoole because of that circumstance. And vwhen this Court.

by 1ts decision of May 17. struck doun the segregated setrp,

e e e VS ST

it hecame necesggery to have zones having to do slwply with the
geographic situation, rather than being based on the gquestion

of race ovr color, And that was undertaken. That 1is what waas

done by the fivst of July. And then with those zones set up, Mr.

-

wanrintendeat, preasented to the Board a plan
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which. by varlous steps. would he carried forward untll,
according to the plan, in September of 1955, the school sysbtom
was to be cowpletely integrated.

I call your Honors! attentlon to the fact at
the outset that there would bé no need for anything beyond
a decree saylng what the Board of Education hag indicated,
vhat the Superintendent has set forth as a plan is to be
envisioned for our schools as of September. 1955. That
according to the plan, is to he a complete Integration, If
that were all., we would ask nothing other at the hands of this
Court, than a decree which would set forth that there should
no longer be an administering of the schcol systewm in the
District of Columkia wheve the guestion of race or color was
in 2ny sense involved, as a part of any administrative action.
as a part of any attendance ags far as echool children were
concerned, as far ag teachers were concerned.

And be it gaid to the credit of the Board of Educa-
tion in this jurisdictilon, they have gone forward 1ln the dolng
of all of that. They heve gone foruard in the matter of
integration both as to pupils., and as to teachers and as to
adnministrative officers.

However, we have concern, hecause as far as gome of the
plan, it lends itself as we see 1lt. to the pogsihility of
srror. Even though. as has been indlcated, the provision 1s

Honove that thils

T P
ed TO Yyoul
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is fundamental in 1t, I should perhaps first say that. That

the suggestlon is that students under the new zoning will

have the right to go to schools of their choice within thia
arez,

In other words, if I he in a given area, school
area, I have the preferential right to go to that schcol thaw
is in that area,

But it allows the option of remalning at

school until graduation is had if the indlvidual desives to

In other words. as we conceive 1t, a geographilc
H school district which in, and of itself, would lay the
proper foundation for the integrated schools 1s superimposed on
' ’ 2 right that may be exercised by a student, the resulw 2
uhich ie, as we see it, that race is still made the 1lssue, and
the question of the segregation is carvied {forward just as
hefore., because by the exercise of this option, a child
may continue to stay in the school untll the time of his
graduation.
Justice Reed: I8 there wore than one grade
achool in a school distrlct?

Mr ,Hayes; Yeo., your Honor.

Justice Reed: They have scveral in a gingle

district?

Mr. Hayes: Yes, your Honor, o¢ theve will be a

Wy achools within each acl 0ol diastviect.
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Tnere would probably be not as many junior high

schools but I venture to say there ave scme in which the

AL8TTICT taikes over one jurlor high school. If I be lncorrect

as to that, as I eay that may not be. But the districting

has to do with the Guestion of the elementary school

area. the junlor high school evea, the high uchool area.

Justice Reed: That is unusval in my thialking.

1 wes not aware thag there was more than one elewmeatary
school in a district.
lir, Hayes: I awm cevtain, if your Honor pleasa,

4ol oy 4=
LELELG

that ig correct,

Justice Reed: In that district any white chiid

or Negro chlld can select his oun gclwool?
Mr, Hayes: He goes to the school nearest to him
in his own avea.
Justice Reed: It is measuvred by feet or something?
Mr, Hayesa: I donot think theve arve instances very
ol'ten where there would be a ques*ioy~-
Jugtice Reed: It would be easy enough if you have
one 8chool in a dlgtrict. If you had only one gchool. everyhody
ljoasr  ©o that school than any other, he would go then to
chat school?
Me, Hayes: Yes, 1t is my understanding as I say.

number of 4Chools may ke wituin a district.

.
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Mr, Hayes: 7T beg your pavdon.

Justice Reed: That wasg true when you had segre-
gatlon. you had overlapping districths?

Mr. Hayes: Yes., siv. Well. now, ulth the present
gchool districting there uill he schools atill as I
concelve 1t in so far as the the elecnentary schools are
concerned ay your Henor will see--in the junior high schools
nd 1t may well be that that is not true shen, but T am
‘elatively certair and as I say. wy friends can give you the
atatistics actually with vespect 4o that that theve
will be elementary schecls, theve may be other elementary
schools in the sawe district but he goes Lo the one
that .8 nearest to him,

Justice Reed: Is that in the statement?
¢, Hayes: Well, theve ig nothing in the statement,
if your Honor please, that breaks 1t down into whether one--

Jugtlce Reed: Do you have 2 vepalation?
Hou do you know that the chlld is to go to the nearest school
in the District?

Me, Hayes: The cnly way I can say that to you , sin,
1g that that is a part of what I understand the
Corning plan tc he, The Corning plan would provide that

cthe child shall go to the school neavest o him In his

1iatricet.
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glven schoel until his

graluation from that school

3%
R

a temporary measure, ig

atatus at the moment

two ov are ?

f

,-‘,a

duat

¢ - take 1% that

this is merely

A

-

not, that hag to do uith the

W

will worls out over a peviod of

to hkreak up the continulty

esumably work out at

gy

interwediate grade

trom the Time the child graduated from that %o the junilov
school, that would end his right to exevcise his option,
Jugtlice Burton: If so. the child last year, if he
3 in Junior high schocl, “e could compicte his junior
igh scaocol cou without hreaking into it and belug forced
>0 30 soumewhere else?

v, Hayes: That lg what I undevstand the plan to
ugizest and the plan purports chat immediately you
nto the new arvea, in other words, vwhen you go from the
rmediate te thae r, when you go from the Junior to
nior high school, you have the right to stay until gradua-

ov
OV

i
vl

1bout matte of

1king ¢
LLRA0NE
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particular school,
Justice Minton: You 4o not contend that it is

done for any purposes of digcrimination?

Mr. Hayes: No, the actual language. if your
Honor please, would not result in discrimination., We are
concerned as to whether or not the administering of .it
might not be distorted, and not in any sense saying that
the present adminlstration has done any such distorting. I
am in no position to say that and would not say that. But
we are concerned that the language of a decrze which we ave
asking vwould be of such character as would vender impossible
the use of that device as a means of discrimlnation.

Justice Black: How would this be done?

Mr, Hayes: By leaving this optico--

Justice Black: I mean how could the plan which you
have just cutlined that they are suggesting be used for
Adiscrimination?

Me, Hayes: Well, this type of thing could
occur as we see 1it, that a chlld who had a right to go to
a particular achool hy reason of the geographic area night
not be allowed to go to that school because in that school there
was a child who exercised the preferential vight to stay
there until graduation,

Justice Biack: I thought the plan provided that

they were glven a cholce, dowe weve given a choice and others had
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to go to specific 8chools,

Mr. Hayes: If your Honor pleasca. what the option

is that 1s allowed 1s that, 1f I am in school "A". I can

remain in school "A" until graduation unless--

Justice Black: You do not object to that, do you?

Mr. Hayes: Vell, when your Honor says we do not
ohlect, we object to it slmply because of the fact that we
feel that the allowance of that is still the cavrying forward of
*he old idea of the segregated setup, because the right to
remaln 1n that school was basically one of color,

In other words, the persor went into that school
becauge of this segregated setup.

Justice Black: You mean you wanb 2 decree that wil
prevent an cption being given to children wihere there are
two or three schools to go to, to permit tham to go to that
one school?

Me Hayes: No, we do not think that the decree
from this Court should <£o any forbidding. We think vather,
that the decree from this Court should gimply indicate that
there should be ~~*“ing done where color was used as a criteria,
Now we feel that this 1z a possibility and ls a perpetuating
of the o0ld idea of color heing the criterion.

Justice Black: I1s 1t your idea Uhat because
there 1s a posaihility that therve should he no option leftvto

the childvan of elther vace to gelect thelr ouwn achools?
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Mr. Hayes: MNo, we think rather, if the decree

were to take the shape which I have suggested to your Honor,
that then in the event that there were showings. flagrant showinge
of a violation of this right of opticn, thet then there

would be the right to go to the Courts without the
establishing of a principle that we feel has alveady now heen

established,

Justice Black: I have not quite made my question
clear. Can that come fvom meve option of the child to choose
one school rather than another?

Mr, Hayes: VWell, we feel--

Justice Elick: Would you object to that under

any circumstance?

Do you believe the parents of the child or the child
would be left free to select one of the schools? I ask you that
because I know that has been the rule all over the country
where they have two or three schools,

Mr, Hayes: Well, if your Henor please.,as
we conceive it, as I have said to your Honor, in fairness
so far as the District of Columbla is concerned, I do not find
too much to give me concern. But I would be concerned since
we have adjusted ourselves to other decrees, about a
decree that left an option to the individual, himself, because,
1f that option veve left, 1t seecms to me that the very force

of the decvee might be ohviated by that zort of a device,
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Justice Black: Would you go then far enough to say

that this Court should provide that the law is compelled to

deny option of children to go to one s:hool vather than
another?

Mr. Hayes: No, I have said,your Honor, there 18]

should not be any such denial. I do not think this

Court should undertake to say that. I think, rather, that a

requlre that at all,

i
decree of the character which we have in mind would not \;j
It would not estop the questions of ;

optlons properly exercised. but may, as I scy., glve rise to the

poselbllity of overcoming what might then become a flagrant
violation, LB

Justilce Black: You mean that coercion instead of

optlon, freedom of choice., you would want that prevented?

Mr, Hayes: A nuwber of things of that character
mizht come in and might come in under the heading of "Cption."

And that is the reason I believe that I should bring these things

T

up,

Jugtice Reed: Let me pursue that point,

Mr, Hayes: Yes, Mr, Justice.

Justice Reed: I am surpriged tc find thero are two or
more schools in a district in the Digtrict cf Columbia, but

let us assume that therve are two schools, One of them used

to he a Negro school and the other white, Now then you hove

an ohjectlon to allowing the students to chcoae which one they
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go to? b
Mr. Hayes: Mr, Korman has stated to me that what
happened was only true in two instances wheve they wera
50 close together that they could not dvaw two circles.
That way answer what was in your lionor's mind

and may correct what ig in oy mind except for these two
exceptions,

Justice Reed: Let us take those two exceptions,
Do you oblect to a choice of schools in that one area or two
areas when there ave two in the same district?

Mr. Hayes: No, i1t 13 not that,

Justice Reed: The ultimete result would be
one of them could he all Negro, the other could he all white?

Mr. Hayes: Well, with a small overlapping to which
Mr, Korman makes reference, in a city such as ours, I do not
belleve that that would come as a posgsibillity. It might bhe
but I do not think by any type of gervymandering or
anything else., there could be any such situatlon that would
end up with there being simply a white as agalnst a colored
school. Now there may be areas from a geographic districting
which might end up in whet your Honor says with respect to all
white and all colored, That might bhe,

Justice Ree’l: Concerning Justice Black's questions,

you have no chiection constituticnally to ths selection in the

Dystrict by chlldren?
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Mr. Hayes: Well, when your Honor says it in

that wise., I have a concern that I 414 not gather just what

Justice Black's question was,

We do not think that this Court should say by
its mendate that no one shall have the right to exercise an
option, We do not think that that would be right,

Justice Reed: UWe do not say that. Ve say that
they can exercise an option,

Nr, Hayes: No., If your Honor please, if your
Honors would confine the decrce to the language and
character which we think ought to be, then we feel that abuse
of the option period would fall within the purview of such
a decree. And, as Mr, Justice Black has indicated, at some
time further along the linz, somebody says, "Oh. I am going to
exercise my option,"if you could go in and say this wasn't
an exercise of option, 4f it was coercion or anything el;e.
that is what we uwould be concerned with, May I call your
Honor's attention to an example of sowmethlng which has

happened in our school system which gives us concern as to the

actual putting into effect of the regulations as provided?

‘ T just ansuered a guestion by saying that when
you graduate from one level to another, that the perason
who goes into this new level, presumably then comes under this

t geographic condition, He does not have any right nouw to

claim promotiocns or anything of that chavacter. We had the
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situation develop that there were, according to what we are ‘

advised, a graduation in which there were 1.018 junior high
graduates entering the high schools, according to new non-
racial boundaries. Of the students promoted, 571 came from
schools of the old Negro division and 525 came from formerly
white schools,

122 of the students from former all Negro schools
were promoted to six former all-white high =chools, One
Negre boy moved from an integrated fovmer white junior high
Into vocational high which had retained 1ts Negro enrollment,

N> white students were promoted o former Negro
schools, Now, we call attention to that sort of clrcumstance,
%hat 1f would be a vather unusual thing with the zoning change
as has been lndicated, zoning now without regavrd to color,
new zoning wlth overlapping districts wheve,in one instance,

_there were certaln Negro areas that now the new zone which
13 the unsegregated gituation goes deep intc that arvea, it
geems to us a rather unusual circumstance trat under those
conditliong 120~gome Negroes would go., he graduated into a new
area, to a white high school, and ihat there would be no
vhites,waos having been promoted, would go to a Negro school.
It 1s the type of administering of that kind that slves us
the concern,

Justice FranlZurter: May I ask you to what issue

more readily you are addvessing yourgell? Is 1t to the kind of
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decree this Court shoulq fashion in divectly greater detail

than fashioned by the District Court or which?

Mr. Hayes: If your Honor please. just what I

have in mind is the type of decrce that this Court should

pass 1in remanding the cagse to the District Court,

vudtice Fraoilurter: Do you think thie court can
go into particrlarvities?

Mv, Hayes: No, sir,

Justice Frankfurter: Ns to what would or would not
operate not as a faivr opportunity for a fair
cholce but some kind of a "huggamvugga", some kind of a manipu-
latlon whereby what 1s deemed to be a fair cholce 13 not
really a fair choice,

Do you think we could particularize that?

Mr, Hayes: No, I do not think you can, If your
Honors please, we have attempied to draft what we think
would cover the situation having to do with the queation of
the nonsegregated setup and that the defendants and agenta
and the like should be estopped from using race as a ceriteria,

Jugtlice Frankfurier: Have you in your brief set forth
2 proposal fer the kind of decree that you would like this
Court to issuve?

Mr, Hayes: No, your Honor, we have not,

Juatice Franifurter: Would that appeal to you or would

1t be agreeable to you?
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Mr. Hayes: Yes, your Homor.
Justice Frankfurter: Perhaps I might suggest to
ther counsel that they take their hand in drafting the kind of
decree they want this Court to consider -- not in generalities
but in terms the kind of decree vaat ‘ney propose as is eo often
| “he case in chancerv, pronosed by the ctates -- specifically

the kind of decree they want submitted for consideration by the
Court, because generality of language easily evaporates in
memory, let alone in gpeech,
Mr. Hayes: Yes, your Honor., I am appreciative of
that. May I siwmply address myself and say in respect
‘ to 4-B, our answer to that 1a yes, that the Court does have
exerntive pover that is veferred to in there and to say to
( your Honors that, as I indicated to you, Mr. Nabrit is going
i to talk to the Court ahout Question 5 and a part of that is the
‘ type of decree and I think you will have the specific answer
to what your Honor is asking.
ARGUMENT ON BEHALF OF SPOTTSWOOD BOLLING, ET AL
. By Mr, James M, Nabrit, Jr.
| Mr, Nabrit: Mr, Chief Justice, if the Court please,
I should 1like to add to what Mr, Hayes has 371d about the
situation in the Digtrict of Columbia. There are 160-some
odd schools in the District of Columbia and they were divided
into two divisions, white and colored, pricr to the decision

May 17.
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Essentially 17 of the schools that were

formerly white. there are now only 11 elementary schools,

no Jjunior high schools and 1 senior high school and 3
vocatlonal high schools which do nou have Negroes in them.

In other words, Negroes have gone into all of the
formerly white schools in the District except those indicated,
a total of 15. 1In the case of those schools that were formerly
all Negro schools, there ave 15 elementary schools now with
no whites, 9 junlor high schools and 4 high schools. In
the case of the teachers colleges they have two, Wilson, which
wag formerly all white now has 36 Negroes, and Miner, formerly
all Negro, 8%111 has no white students.

Now we would be vemiss in our otligations to the
Court 1if we did not say and wmake 4t clear that the progresa in
integration in the District has been amazing since May 17, 1954.

We, also, feel that we would be romias in our

obligations if we d4i4d not point out to the Court some things -+

which we think ought to be taken into account in deciding

what disposition to make finally of this l1litligation which

nas now taken the greater part of five ;care, and also, if

ue 414 not suggest to the Court something which we think we
have learned in the Diateict of Columbiza which might be of
some aid in the resclution of the Aif{icult problems inherent

in questiona 4 and 5 in the cases before the Court, We feel

that wo may <o thabt sing Y cepvesantetivea of the various
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states have been asked to give some 2aid to the Court., and two

things we think may be helpful to the Court from our own

experience in the District of Columbia. In the first place.

implicit in many of the requests for delay and for a gradual

effective Jegsegregation process, inhevent and implicit in
these replies i1g that integration involves ranifolc adminis~
trative difficulties and that to do this shovt of a long
delayed process may prove educationally unsgound,

Nofé w2 concede that there 1s merit in both of
those positicns, but whatiawe to glve the Court our exper-
ilence as an aid in the view which the Court gives to these
representations,

Ncw the experience which we have had in the District
I think ideally 1llustrates it. When the decision was
handed doun immediately thereafter, thinking of all of the
things that may stand in the way, the Superiastendent announced
that we could not take any steps toward a desegregation until

this Court had handed down 1ts decree.

But that was the first {lush of an expreasion without

having had an opportunity for conference, After a conference

* and study with other officials, the Board of Education of the
District in cooperation with the Superintendent ¢nd the officers
of the District decided upon instituting this plan for inte-

gration,

At the time that this policy that you have had
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brought to our attention was adopted, the Superintendent
presented a plan with certain graduated steps by which we
would have gradual integration in the District.

And, 10 presenting his plan, he stated that the
reasons for the delays involved in the various steps were
administrative difficulifes which stood in the way.and
because of the rapid accelcration of this progrcam, would
be educationally unasound,

Now one of the things which was in that was a
statemecnt that in order to draw the educati nal boundaries
for the new districting of an unsegregated system, the
dlf{ficulties were so involved that it would be Lmpossible
to draw those boundaries until September, 1354, and that
hence any steps touards effective integration other than
a relieving of overerouwding would be impossible educationally,

The Board of Education did not azrce with that., The
Board voted that these boundaries be dvawn hy July 1. and
that the program begin on September 1, The Superintendent
proceeded to draw the houndaries hy July 1, and to
accelerate the program by Septewmbee 1., Now %he only reason
I call that to the Court's attention ia to =ay’
that the Court must be cérefully ohgervant of vepresentations
that long periods of time are neceded for theue integration
gtepa, because we have found in the Digtric” thet when a

lead al e Aa
€clgion wag mer /

1o, the Ailf lties vanishe tle adminigtrative
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difficultles, educetionally questionable results did not come

as a consequence of the aition taken, As & matter of fact.

the Superintendent himself has accelerated the entire program

in the District of Columbia so that today he will be

hard pressed to tell the Court what he purports to do in the

TR

future. So that 1t would appear to us that of all the
cases before the Court, 'that 1s tie case ir which the Court

can take the decislon of May 17th, which reached such a high

I—————

point 1in our democracy, and bring a fitting conclusion to this
case by writing a decree that desegregation or integration

shall be effective forthwith, Even the Corporvation Counsel

does not disagree with that. He does not tivree to & consent
decvree, but that 13 begide the point,

He says that integration is progreasing rapidly
and will be completely {inished by September 1. Therefore,
he i3 1in no position to ohject to a decree which says that
that be done, Now it would appear to we that in these cases
in ovrder thet there wight not be the kind of confusion
which seems to be inhevent 1in the Delaware situation, ought
not to be placed in the Digtrict of Columbla where
this Court supervises a1l of our courts and where we have
a school hocvd that we can not elect and where the Judges of
the courts reiow gupevvised by thils Court in their judicial
functioning operate adminlstrvatively to appoint the School
Board over which tnls Ccuvt has no Juvisdicilon, and thus place
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us in a very uncertain pPosition in the District., For example,

the distingulshed lower court Judge who is now the Chairman

of the Committee to select the school board members, announced

last week that there were three persons who would cowe
to the end of their verm this year, and that he wanted
names submitted for people to be on the Board.

In quoting him, I think it would be a good idea
to have somebody from Southwest Washington or Southeast
Washlngton, and we have got a number of lawyers on the
Board now, too many lawyers. Now we have nothing to do
with that as citizens of the District of Columbia, so that
when we deal with the policies which have been adopted by the
Board, they zet tangled in this ndministrative setup with our
traditional judicial functlon. So that in this case, if
ever the Court should make i1t clear that integration in education
in the District of Columbiz must take place lmmedlately .. pecause
1f we go back doun into the District Courtas with any type of
uncertainty, we run into that type of situation in our local
courts, and that is not to questlion any philosophy. program, or
integrity of any judge, It 1s slmply to stzte a fact which
i3 a part of our gystem,

Now, it would seem to me that this also could
be of assistance to the Court in dealing with the queation if,
in a situation vhere the Court haa asg uwlde & supervisory pouwer

28 4in thia, the Couvrt divected the courtu below herve %o
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enter a decree which 1s in effect, Mr. Justice Frankfurter,

this judgment reversed and cause vemanded to the District

Court for proceedings not inconsistent with this Court's opinion,

and entry of a decree containing the following provisions:
(1) A1l provisions of District of Columbia Code
or other lezislative enactments, rules or vregulations, vequiring.
directing or permitting defendants to administer public
schools in the District of Coluwbia on the basis of race or

color, or denying the admission of petitioners or other Negroes

simllarly siltuvated to the schools of theilr choice within the
limlts set by normal geographic school districting on the hasis
of race or color are unconatitutional and of no force or
effect:

(2) Defendants, theiv agents, erployees, servants
and 2ll other persons acting under thelr direcction and supervision.
are forthwith ovrdered to cease imposing distinctlons based on
race or color in the administration of the public schools of the
District of Columbia; and are directed that each child ellgible
for publi:c 3chool attendance in the District of Columbiz be

admitted to the school of hils choice not later than September.

O

1955 within the 1imits gset Ly normal geographlc aschool diatrict-
ing;
(3) The District Court is to vetaln Jurlsdictlion

to make whatever furthcr ¢ ra 1€ ¢ 3 epproprliate to carvey

!
out the foregolng; 'i;
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(%) Defendants are to pay the costs of the pro-
ceedings,

Now we would suggest that as a fitting

climax to the District case. And we would like to say that

the declsion of the court in the Digtrict of Columbia case
which bore out the hopes and expectations of the citizens

of the District has carried the hopes of ths Negro people

of the United States to such a high point that it would be
tragic indeed, in wy opinion, 1f we should recede from that high
polnt by not giving a decree and bringing to a decisive and

final end the litigation in this case.

The Chlef Justice: Mr. Nabrit, would you please

make coples of that for the Court?

Mr, Nabrit: I shall be happy to.

i
i

Justice Frankfurter: May I ask you whether you have

thought of conslderations pecullarly relevant to the District

S ey

of Columbia for what you call amazing progress that do or do not

s bl 50

obtaln in comparahle states--by comparzhle, I mean the

e g

proportion of Negro to white population., You spoke with

-

gpeclal emphasias of the progress of the Digtvrict here., Wlth

your considerable thinking on thils subject, have you any

i S e S

reasons why you think that is so 1in the District?

Me, Nabrit: Uell, I should thinit so, Mr, Justlce

Frankfurter,

Jugtice Frankfuetevrs S0 far as these things are
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relevant as to what a court in 1ts discretion may or may

not do.

Mr. Nabrit: Precisely. I think theve arve several
conslderations. I think one. the Court may well be advised
that 1n the District of Columbia there ave upproximately
104,000 pupils of vhom the majority of thess are Negroes, 80
that numerically, I dcubt if theve 1s a place in the South
where, from that standpoint, this would not be a very
excellent guldeto the large number of children that may be
integrated in a shorter period of time even when the
Negroes outnumber the whites, So I think thet is a relewant
conslderation. I think., No. 2, the fact that there wae
a firm zdwinigtrative executive vwynd in the District of
Columbia in support of intcgratlon even prior to the decislon
of this Court m'st be counceded to be a very effcctive element.

Jugtice Frankfurter: You mean the Superintendent?

Mr., Nabrit: No, I mean the Superintendent, the
Board of Education, I was speaking about, the Board, the
District Commigsioners and the law-enforcemcnt officers, the
general theory that wheve that exlsts you have a much better
gituation in which to do 1it,

But the primary thing that this seems to me to show
1ts velevance to the vhele question before the Court 1s that
firm action and firm declslone, and certainly here where
hoth dovetail aluays ilmproves the descgregation or integration
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steps, 80 that in the District vwhere we have all of these
sogether, we have this extraordinary speed, But, even in the
District we find that the very fact of firm decision in itself
militated against ordinary objections.
Now, I think one further velevant consideration

in the District of Columbia was the whole general community

relationship. We would not be giving the Couct all of the pilcture

if we 414 no% say that,

Justice Franikfurter: You mean this in the
Hatlon's Capitat witn all 1ts concentrations and influences
that that implies?

Mr, Nanreli: Precisely and I think I should say
that. And I also ought to say to the Court that in our opinion
in thinklng about this problem in the Deep South,
uhere 1t would seem to me we have so many things that wmay
appear to be different, that there has always been in our
philosophy. in our system, the notion that cur law 1s
supreme and ¢that we are a nation of laws rather
than of individuals, and that although we may have had
attitudes which differ ~- and in some instances violently =-=-

with the decislons or iith laws, that ue arve, aftev al].

governed by fther, and two cases 1llustrate it to me. One

13 the cagse of the National Lahor Relatlons Acte, :the

A

Wagner fct, She Taft-Hartley Act, The other is incowe tax,
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where the attitude of many people is just the same.

They do not want to pay minimum wages. they do
not want to pay this, they do not want to have that; but
the law 1s there; they keep the attitude but they obey the
law,

The same thing with incowme tax. Everybody 1is
worrying now for a few days that they arve going to have

to pay 1income tax. Very few people are running around happy

over it. The attitude is not good but all of them pay it. And
thevrefore, I say, 1t seems to me that in thls area a firm
decislon calling for forthwith integration will be accepted
and will be complied with hy the South wheve I have lived all
of wy life and that thus.in spite of all their protestations and
the attltude which many of them generally genulnely have,
they will follow a decislion of this Court just as other
Americans follow the law,

Justice Reed: Me. Nabrit, before you sit down
I do not undevstand this language of your proposed decree,
l giving a choice, I have asked questions anout 1t before, Are
you familiar with the prohlems of cholce that came up?

Me, Nabrit: Yes, I am and I would 1like to
address myself for a moment if I may, to that. In the District
of Columbia theve is a systew of adwlnlatratlon and operation
of the school which is knoun as the Districting Plan, Now

there arve dilfevent plang educ: tonally in the United States
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that you arve familiar with. In some places. there are no

districts. You just go to whatever school you want to until

that achool 1s full, and then you £ind another one and go to

that. Baltimore has a system something like hat.

In other achools they have the boundary system,
the districting, and you go to the school in your district
except as--and all of them have this which relates to Mr.

Jugtice Black's question--all of them have some ground upon

which they will excuse you from going to a particular school,

There are many grounda of hardships, where they will do that,

in the glbling case and others. In the District of Columbie,

however, we have thils system based upon districting. That 1s
the basls on which the school hoavd says children shall be
assigned, and they voted a policy that it would he done, and
only the havrdship or necessary situation of overriding necessity
would permit any departure from that,

Now that was the policy.

Jugtice Reed: The Board policy?

Mr, Nabrit: Yes. Now when the plan was proposed

which the Board adopted, there was a diffevence between the

pclicies and this plan, and it is that difference tc which we
call the Court's attention, that 1s, that in thils plan which
provided for this forthright impositlon of the boundary or

district system, theve was set hp Inside the system, a system

which provided that all of the puplils in all of the schools could
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stay right where they were until they graduated, unless-=-

and you should know this because this even weakens the position

8t1ll further. we want you to know that--unless your remaining

there prevented a student who 1ived in that district from
getting into 1t.

So that takes some more of the sting out of 1it,
But we conslder that had because, lookiny; at the Labor
Relatlons cases and others, where this court has sald where
you have a choice regarding a union ov not. here 1s a company
unicn, here lsanother union, that the choice 1is not a cholce.
You do not have freedom of cholce. And where you come out of
a segregated system whervre everyhody in the system 1s segregated
and you say to the Negro chi1ld, sure, you have a cholce and to
the white child, you have got a choice, I mean that 1s not
cholce. So that we simply point it out because it goes for
five years and there 1s nothilng that we have fouand that indicates
that at the end of the fourth year the Board would adopt another
plan with that in there.

Justice Reed: That is in 1t--

Mr, Nabrit: I think it 18 on page 10 of our brief,

Mr, Justice Reed, It 13 on page 10, No. 3 in th: next to

the bottom peragraph, "All pupilz at present enrvolled in
a given schocl may rewaln untll graduation perovided the school
18 not overcrouwded ) ovis - ta ¢ upile

[
-
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Justice Reed: There 1s another angle to that

same cholce. In your oun decree, you provided a choice. 1
Mr, Nahrit: Nou in ours, we said,do not deny
any child the right to go to the school of his choice on the
grounds of race or color within the normal limits of your
districting system,
In other words, you have this districting system here.
Now, we say in that system, let children go to the schools of
thelr choice within that system,
Jugtice Reed: Within that district,
VMr, Nabrit, That 43 right.
And do not asslign them on the basls of race or
color, and we have no complaint., If you have some other
basis, all boys, all girls, 16 or 14, any other basia, we
have no objection, But Jju.t do not put 1in race or color asg
a factor. And on that basis, we do not cowmplain, But I
do not thiok that it will he found to help the Court very much to
try to look at a system where nothing cxleted by cholce, and
contrast it with the digtriciing system in which theve 1ls
this type of choice.
The Chief Justice: Thanlk you, lMr. Nabrit.
Mr, Korman,

ARGUMENT ON BEHALF OF SHARTH, ET AL

Iy, Ko ) v, 1lel Jystice, 7 it pleaae the
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Court. I am 1in hopes that we could come here today without |

any controversy between the Appellants and the Respondents,

and indeed, now that almost an hour has been spent by my

advevsary addressing the Court, I still see no reason for

being here opposing each other. The only reason I can assign

to 1t 1s that apparently my friends on the other side are

determined that there must come from this Court or from
the District Court some directive by which they can point
in the future to the proposition that they have forced the
District of Columbia to do certain things, and that 1s not
the fact. These ave the facts,

Yay 17. 1954 this Court declaved "We hold that racial
gsegregation in the public schools of the District of Columbia
is a denial of the due process of law guaranteed by the
Fifth Amendment to the Constitution."

The next day., May 18, the memhers of the Board of
Education and the Commissioners of the Disgtrict of Columbia,
met with the Corporation Counsel in private session at which
time the Corporation Counsel of the District advised them
that that language from this Court had effectively and forever
gtruck down the validity of any laws on the books which
‘ provided for separvate schools for whites and Negroes in the
District of Columbia, And on the folloulng day, May 19, the
Board of Education me: and appointed a committee to draft a

get of principles., On May 22, three days later, that committee
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met and drafted a statement of poliicy.

May 25. three days arter that, tne Board of
Education adopted that statement of policy and it appears in
the Appendix to our brief, And in that same statement of
policy they said that they thereafter proposed to 80 integcate
the schools of the District of Columbia as quickly as
1t could bhe done,

On June 2, seven days later, or eignt days later,
the Superintendent of Schools, having working on tne matter
for a year or more, presented to the Boucd of Education a
complete plan for the desegregation of the schools of the
District of Columbia, That plan 18 set fortn in the Appendix
to our hrief,

Incidentally, that plan whica waz cubmiltted by the
Superintendent was approved by the Board of Fducation. On
June 23, the Superintendent presented to thc Loard of Education
a gchedule of dates for putting into effect that plan, and
the final date for anything to be done was Septewmber, 1955,

Before schools opened on September 13, 1954, an attack was made

upon that plan sponsored lavgely by the Fedevation of Citlzens

Agsociation, The case was Saiborne and othery, va, Sharp
and othera, It was heard by Judge Schweinhant ol the

’ United States Diastrict Court, We presenved Lo Ghe

‘ Diatrict Court the proposition that the decivion of

} thig court of May 17 nad atcuck down &ll ve uivementa Lot
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gegregated schools and that the Board of Education was

entirely within its rights in providing for the integration
of schools to commence at the first opportunity. the
opening of schools in the fali of that year. Judge Schwein-
haut sustalned the position we had taken and “ismissed

that asult, so that we have a determination ly our District
Court that our interpretation of this Court's decision was
corvect, The schools opened on September lé. 1954 as an
integrated system, and 1t 1s completely intcgrated today
and I do not know what my opponents point tc in all these
things that they have talked about heve, What are the
options that they talk about? Iet us vead them. They
appear in the Appendix to our Brief, and this is the
Superintendent's plan,

Jua;ice Reed: What color brief?

Mv, Korman, This i1s the one here, 1
guppose that would he cailed buff, And it is entitled, I
think,somevhat diffcrently than the other briefs of responcents,
on formulation of the decree,

On page 13,tne last paragraph,we find this from

the statement of the Supcrintendent, "In occer to

provide atability, contiuuity and security 1n the educetlonal

experience of pupils during the translition poriod, 1t 1s

agreed that 1t will be cducationally sound to perwmlt puplls il

1

e

school o continue in that school M
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even though they are not living in the new boundaries."”

If I may interject there. the plan proposes to
set boundaries for each individual school in the District of
Columbia, except in one or two instances wheve there were
two schools so close together that two circles could not be
drawn for them and one circle was drawn around the two
bulldings as the district for that school,

A1l others have a single area to be served by a
gingle school,

Coing on, "By this means immediate displacement of
unnecessarily large numbers of pupila will he avoided., Progres-
sively with the establishment of new boundaries, all children
will attend the schools serving the areas in which they

1live.,"

"The following procedures will be needed to carry
out this plan:

"1, Fixed zones are to be established for each
elementary.,junlior high and senior hlgh school to insuve
balanced use of achool facilities.

"2, All pupils new to the school system or to a
particular school level will be assigned to the schools designated
to serve the zones in which they live,

"3, A1l pupilas at present enrolled in a given

o,

school may rema$p until greduation provided the school 13 not

overcrowded and provided the pricelty vights of pupils within
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the new boundaries of the school are not denied.. If
they prefer they may trznsfer to the school serving the zone

in which they live. Elementary school pupils who change

residence will be transferred to the school assigned to the

area of the new residence.

"4. Transfers from one school to another will be
requived when necessary to relieve ovevrcrouded conditions."

fnd then on the following page, I skipped one
paragraph, there is an example of what takes place:

"These must zttead School 'A'," that is a
school formerly in Division 1--

"1. All childven living within the new boundaries
who forwerly attended fchool XA, *

"2, AJ1 children .L;.Vll:!;_; within the oew houndaries
who are enterlng a school ¢. that level for the first time,

"3, All children who avre newly residing in the avea
gerved by School 'A,?

"y, Child;en now attending School 'B' but 1living

-

within the boundarilies of School 'A' 1f School 'é' becomes
overcrouded," Fe g

Now, on that, who may attend School A--not
who muat hut who may:

"1, Children now enrolled in School A whether ovr
not their resldence 1s within the boundovies of 3chool A

may contlinue to attend until thelr graduaticn subject to the
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following conditions;

"
2. If school A becomes overcrowded, pupils prev-

lously atte..uing School A who live in the area now served by

School B or any other school will be tranaferved to that
school.

n

b, If further relief from overcrowding is
neceasary after all children net living in the area served by
Scheol A have been transferved , 1t will then be necessary to

provide additional relief hy further changing the boundavies
of School A."

Can anything hé ¢learer?
Vhereln, my friesnds, can you read race into that?
How you 'lo 1t 13 heyond m2, Yot they say we must have a
decvree which enjoins us Trom putting race into this arrvangement.,
Tris plan, incidentally., has been mentioned by the
Attorney General in his brief bhefore this Court. May I
read to you what he has to say of this plan in the Diastrict of
Columbia. I read from a footuote .n the brief of the
United States on page 20 of their hrief. In presenting
his program for integration for the approval of the Board of
Education, the Superintendent of Schooles of the District
laid emphasis on the considervation of the cducatlonal growth and
welfave of the school child, Thus, in Justillcation of the
proposal that each presently cnrolled pupil hwe granted a

iimiced option to remain in the school he now attends even
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though he does not reside within its new attendance boundaries

the Superintendent enumerated the ways in which this
would provide stability, continuity and security in the
educatlonal experiences of pupils during the transition period,

Whnlle we do not describe the Distcict of Columbia

program in detail here since this 13 undevteken in a brief
for the respondents in No, 4, we think it rveflects credit
upon those:rcsponcible for its formulation and execution,

"In every significant vespect the plan evidences
painstaking care on the part of school cfficlals to realize
the expressed objective of a speedy transition calculated to make
the begt uae of the total resources of the school system
in plant and perscnnel to serve the best interests of
all the puplls and to promote the geneval welfavre of the
community,"”

That i3 an evaluation which we 414 not urite. The

only ones, o lavgely the only ones in pciunt of fact who
are taking advantage of the option are children 1in the
Junior high schools and the high schools wheve they have
elective suhjects and uherve those children have mapped out
a courge of educatlon for themselvea, they have made
gelections. they have adopted certain couracs and they want to
continue and they Lzve the right to remain in those schools
until they have completed the pavtéleular lev:1l at which

they ave going to school. I a ¢hild 18 going to a particular
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junior high school and the boundary of that school leaves

out his residence as 1t 1s finally fixed, and he wante

to stay 1n there, he should have that right. whether he is
white or colored,

This 13 not & question of race at all. It is a
questlon of the continuity of education of that child, the
gecurlty he has, the right te continue to Z> tco school
wilth the pupils that he has come to know, the vright to
continue with the teachers that he has sele:ted to instruct
him until he graduates from that particular level,

That 1s all that the plan provides for.

Actually., the plan has been stepped up and there
vemains at this time nothing to be done so fzr as integration
of the schools of the District with the exception of putting
into effect finally the boundaries of the scolor high schools
which have not all been fixzd, and not all puplls have been
requlred tc go to the particular high schoo’. in which they
veside, 1in the boundavies of whilch they regide,

Except for that one point, the schools of the

District arve completely integrated, Mr, Nalvlt gave you the
figures showing that only a comparatively few schools have
no pupills of both races on their enrollmentu, and he polnts
to the fact that only 122 or some number 1lile that, out of
a graduating group of sowe 570 went into schoolas formerly

occupied by other vaces, He 1s meotlonlog the white students-- !
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let me see whether I made a note of that when he gave 1it, Out

of 525 who came from Division 1 achools, that is the white

achools, 122 went into Divi

8ilon 1 schooles cnd one went into a

|
{
!

Division 2--that 1s, a forwerly coloved vocational school, but
no white children went into a formerly colored school.

Cirloualy, the veason 18 that whethev we

like 1t or not, when thay change, they have been changing

from white to colored and not the other way, o

when =lghborhoods change, theve are no longer white children
golng into “he neighhocrhoods where colored now live, but
colored children are comlog lnto the nelghrorhoods that

’ were formerly occupiled hy whitce,

50, 1t 13 only loglcal thet, yhen people praduate
from one level of a school, we find that cclored children may go
to schools forwerly occupled by white hut 31t 1g not ilkely
that the otrzers will occur,that the white chlildren will go
into schools formerly occupled by colored hecaune the
nelghbothoods have been changlng the other way.

That 18 the only answer to that, We can notb
read race into that ag something that the school agystem 1s
putting on for these children, It 1ls Just not 3o,

Justice Reed: What 12 your explanatilon for several
8ll-white schools?

My, Korwan., Juat that in certalin areeas in the

Diateict, ¢l s are 1 ro vealdeats and in ccvtain aveas of
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the District there are no white residents.

Justice Reed: How big 1s a school district?

How large? How many districts have they in the District?

Mr., Korman: How many?

Justice Reed: Yes, are they on the basis of L

ﬁ areas?

Mr, Korman: They are on the basis of the size of
the school hullding. Jome have very large areas and othevs
depending upon how many pupils the school can accommoiate,

Elementary schools are organized on the basis of
36 pupils per class at present., The Board of Education has
vecently decreed that that shall be veduced to 30 pupils
' per class as money and teachers and class vooms ave avallable.
But, up to now the norm hae bheen 36 pupils per clasa, I have
forgotten what 1t is for Junior hilgh schooly, In the
senior high schools, it 1s 25 puplls pec cl:as,

It dependa entirely on the slze O>f the bullding.
the area which it can sevve., Theve are actually in the
District 120 elementary schools each with 1ts oun distrlict
large enough to accommodate the size of the building. There
& are in the Diastrict 21 junior high schools cach also wlth an

avea that it sevrves just lavpge enough to accommodate the

glze of the building and the teachers and 8o on, and so 1t 1s
with high achools, Thers arve 1l high schoola and
®

there 18 one building whileh Lo a cowblpnatlon seunlotr and Jjunior
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high schools and we have two teachers' colleges. Thoe

are now oper to pupils of hoth vaces,

Justice Reed. Take the elewentary schools. They
go up to the Sth grade?

Fr., Korman, No, sir, it means up to the 6th
grade, It used to be up to the 8th grade, wien I went to
school--I suppose when you did, too.

Then we cven went from elementary to high school
but in the interim they have introduced the junmior high school
which takes in the Tth, Sth and 9th grades, the last two
grades of what we used to think of as elementary
school, and what we used to call the first grade of high school.

Justice Reed, So there would be geveral first grade
rooms in each school?

Mr, Korman: Yes, sir, in the partlcular school where
my children attend, theve ave some four fivat-grade classrooms.
That 1s true of many schecols.

Justice Reed: The total number is what in an
elementary school building, is that several hundred?

Ve, Korman: Yes, giv, it variea. In the particular
school I know about it runs hetween 800 and 900 children, As
I view this case, tuis proceerding is veally mooi, There 1s
nothing here to enjoln. Apd if thils court found that
thig situation in the Diastrict preginted a mool proposition,

1t would be entively within oot only Lts rights, but within the
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frawework of decislons which that has laid down heretofore.

I vefer to the case --the opinion which was written by Mr,
Justice Clark Jjust two years ago next month -- tne U,S,

va, W, T. Grant, whevre it was held specifically where there
is no reasonahle expectation that the wrong will be vepected,
the case 1s woot. Heve 13 that situation,

I hooe the Coury nay not think I aw using undue
levity when I s&y that if anyone should attempt o disintegrate
the local schools., if we had,the local school hoard would
promptly be disintegrated,

Thevre is no chance whatever in this Diatrict of

Columbis that we sho 1d have a return to the segregated
schools. I say that this proposition is conpletely a wmoo%
one, This 1s not & case where the Reapondenis have violated
the law and by reason of a decree of a court, are required to do
something.

I think that the Court must know that long befove
this case came on for hearing there was & pronouncement
at the suggestion of the Preslident of the Urited Statss by
the Governing Authorities of the District of Columbla that
segregation should be caat out in all of the varilous fields
that the Dletrict had any supervialon of, ard they have been
Aoing that aund ave practically complete 1n having eliminated
any vestize ol ssgreg t1on or Adscrimination in any of the,

svcaa of the L1 , ernent  that the T'iarvict has any
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supervision cver and indeed, some of the members of the
school board, I think perhaps it probably engendered
gome. of the ciscussion they had when I rose to address the
Court last time. had expressed themselves rather forcefully
that they warted to have integration in the schools but they
were not able to hecause the law then forbade 1it.

But within two or three days, as I pointed out
to the Court, we had this--when this Court said those laws
were unconstitutional, they put into effect a system of
complete integration of the schools. That system 1s in effect
now because they wanted to do so not because they uere
compelled to 4o sO.

I say to you,gentlemen of the Court,that therve 1ls
no need for sny decree in thils case, requiring anyone to do
anything. If the Court sees fit to vemand to the lower court
with the suggestion that the lover court enter a decvze for
a declaratory Jjudgment, vhich 1s the firvst prayec ot .he
complaint that was filled, that the laws which vequlred segrega-
tion of schocls avre unconstitutional, I wou.d have no
ohjection, 1 see nNo neceasaity for it., That has been eatablished,.
The matter 4ic¢.,in fact, moot .

T would 1ike to szee thls court declove it moot, bhecause
that 4s the eituatlon,

Unless there ove gucalions from the Court., I have

nothing further.
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The Chief Justice: Mr. Korman, in the event
the Court dces not determine to declare it moot., would you
prepar2 the form of the decree that you think would be appro-
priate? Would you do that?
iv. Korman, I would be glad to do that, and

unless I am divected to do otherwise, I would like to limit it

to a2 direction that only a declaratory judguent be entered
based on the decision of last May. That would be wy preference.

The Chief Justice. Whatever you think might be
reasonable.

If theve are tuo or three eltevnatives, would
you suggest them?

Mr. Korman: Yes, sir.

Juatice Cirark: Mr, Korman, 4o you knouw of any
protest with the Board, Superintendent Corning, by parents or
children, gstudents, as to their ascignments to schools in
the District under this new plan?

Me. Korman: I now know of none with the exception
t.2~ there was a provision approved by the Doard of Education
that so-called havcohip cases might be gpeclally dealt with,

Out of the 175,000 children approximately, “herc were 377 such

so-calied hacdship cases. Meny of thew weve accompanied by

physicianta certiflcates that 1t wag needful that a child

should go %o some othe aool than he one he vould novwally
- y them tl change wag made as 1

< e Y
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understand i1t by the Sihling iule, ‘
That is, that a family had a child going tc one !
school because he was transferved there, he was in the higher !
grade and another child would enter the school system during
that year and they wanted the older child to take the younger

one by the hand to that school. But only 377 so-called

hardship cases out of 105,000 children., Other than that,
there have heen no protests and so far as I knouw, everyone
13 content here except my friends.

Justice Black: Was there a havdship rule of that
kind in effect befeore?

Mr., Korman: I 40 not know of &ny That was
eavecially set up for this transition perilod. If we had the
hardship trznafers, they were ounly for this particular year
apd would have to be reviewed agaln and application made
again next year.

Justice Black: You mean theve 1s a rule in the
District, come what may. however much that 1t way be thought
necessary for one person to go into another district, the
District has a vigid rule that it 13 never done?

Vr. Korwan: That has been the rule 1n the past
when we had a segregated aystem and I aagume that will be
the rule in the future with the integrated gystem,

1 40 not think 1t wes for o« snorical vreaaons, It

e - A~

was not called or thought vaiid in the Division 1 schools, There
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was a great deal of laxi._ in the Division 2 schools., I
think it was largely because of instances where pavrents of
children were working and wanted to take the children to
certain schoola on the way to work., I imow it was not adhered

to as strictly in the Division 2 schools, the colored

gchools, but it was in the white schools,

If you lived in a particular district served by
that school, you had to go there. That was to prevent pavents
gelecting certaln aschools for thelr chilldreun to go to. What
the reascn for selection was, I 40 not know.

Justice Blaci:Can you offer any explanation for that?

Mr., Korman: No. Some schocls had more of a
social cast or something of that sort, I 4o recall I was,
in one instance in the office of the superintendent discugaing
some buginess and a rather poor individual called up and
gaid ne wanted his child to go to a prrticular school as
they lived a half block over the line of the other area.and
the Sunerintendent said "That 1s the rule, u2 cennot break 1it,
even for you.,"

Justice Frankfurter: To what particular virtues
do you attribute thia progress that has taken place in the
Distrlct?

Mr. Korman: Well, I think, for vae thing, it 1s

entively within the ascope of the prograw of the Preaident of

the United 3tatea. 1 think for a second thing. it 1e entively

LoneDissent.org




100
in the program of the thing.

Justice Frankfurter: Does that rean responsiveness
or respect for the great office or bec ‘use in the District

people are without any other political loya’.ties to

worry about. they are appolntees?

Mr. Korman: MNo. T do not think so, Because, while

there has been a great deal of criticism of our Board of

Tducation, the Board of Educatlon are not appointees of any
political party.

Juatice Frankfurser: I understand that, The Com-
migsioners ave., The atwosphere is diffevent than we find
with elected of licers,

Me., Korman: . I do not think so.

Justice Frankfurter; You don't?

Mr, Korman: No.

Justice Frankfurtery I thought there was a good
deal of ex.itement about no voting in thils Diatrict?

Mr. Korman: There 1s, 11 some qavtera.

Byt I think that posaibly there ls a general
awarenz3a that the time hags come When some change must take
place and gsome thought this would cowe somesime ago. Others
thought 1t was a little too soom. The aréuwvnt, it seema to me,
was always Juat who ghould make the declalon.

Jugtice Douglag: of coucrse, you had 1n the

District -- I do mot think you have mentionod 1t in your brief --
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But you had in the district a pretty high standard and
quality of teaching staff,

Mr. Korman, Yes. We have always had a school
gystem which largely., though in two halves, was perfectly

equal side by side,

Justice Frankfurter: Is that an established fact,

that the standards of teaching in the Dilstrict are higher than
in some of the other states?

Mr. Korman: I would not say that.

Justice Douglas: I was thinking of the standard
of teaching in Negro schools before the descgregation.

Mr., Korman: All of the courges of insgtruction 1in
our teachers colleges, all of the books thai they used, all of
the criteria that weve l1laid down for instruction on both sldes
of the dual school gystem were identlcal.

Justice Douglas: That was part of the case, they
uere geparate, egual,

Mr, Koriman: Yes,

The Chief Jyastice: Thank you, Mr, Korman. Do you
have anything further, lir, Nabrlt?

Mr, Nabrit: No., thank you,.

The Chief Justice. May I revert for a moment to

No. 1, the Kansas Case., I see General Fatzer is here and

Mv. Carter is here, Gentlemen, would you, if you wish, present the

form of decvec thaat you thin! 5:14 be appropriate in your
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case? I believe it would be helpful to the Court if you
diqa.

Mr. Fatzer: We shall be glad to. |}

The Chlef Justice: Thank you. I do not know '

whether counsel in the Delaware case are here or not.

Mr. Korman: I think they left,

The Chief Justice: Mr. Reading., if you would care
to, I balieve it would be helpful for you to propose the
kind of decree you helieve would bhe appropriate and we will
have the Attorney General de the same.

No. 2 and No, 3 , Harry Briggs, Jv., et al
vs. R. W, Ellictt, et al, Dorothy E. Davis, et al., vs.
County School Board of Prince Edward County. Et Al.

Mr, Robinson,

ARGUMENT OF HARIY BEIGGé, JR ., ET AL
By Mr. Spottswoca Robinson,

Mr. Robinson: May it pleasc the court, as the
Chief Justice has alread; 1mdlcated, the arguirents 1n
nipbers 2 and 3 ave beilng combined and 1€ 18 principally fov
that reason that at the outiset I requegt the indulgence of the
Court to first outline the argumant that will be presented
1n these two cases on quesatlons 4 and 5 and the part of the
argupent that Mr. Mavshall will prvesent.

And I think that pefhepu thls can he best done Ly i

- . £ 8 " Ty 41 Nt U and t
atarting with the specifilc & era to guestlong and 5 tha
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ip to question 4, we submi: t'wiu 4 decrse showlo
be entered which would reauire desegregatior of the public
achools inva.ved 3¢ s00on as the necessary administrative
spd mechanicsl procedures precequieit: to such resegrsgation
c¢an he accowplished,

We 4o not {eel and therefore we submlt thet
the equity powers of this Court should not ke exercised 8o
ag tc delay vellef in these cases beyond the tlwe that in
essential for the takiog of the administeatlve steaps
egacntial to desegregailon,

Tn Apgwer to No. 5. on the assumptions on which
that guesticrn is pradicated, we would 3ubmit in auaswer Lo
part A theveof thnat tihle ourt should not formuiave
detaliled decrees in these cases which 1in our opinion makes
1¢ unnecegsary fovr us to submlt an angwer to Part B of thatu
question,

{n answer to Part C, as to whethar or not this

Court should appolnt aspeclal magter to hear evidence

with a view to recomending gpecific terms for guch decvees,
we would suggeat 7n answer 1n the negative. And 1n

answer to Part B, we gubmit that this gourt should remand
these cages to the courte of first instances with directions

to frame decrces in these cases 1n eccordance with the

mandate of this Court; the. decree entercd by this Court, however,
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to contain certain provisions that Mr., Marshall will
outline in hls portion of the argument.

We think that beyond those considervations, the
louwexr courts m8y. by the exercise of ordinary procedural
devices reach such further provisions in the decrees as
might be necessary.

I will undertake to present cur argument on
questicn 4 and Mr. Marshall will undertake to pr2sent our

argument orn 5,

In the norm&l course of judicilal procedure, the
decision of this court that uaa.éntered on May 17, declaring
tvwat raclal segregation in punlic. educatlonal |
facilities afforded by a state is a violatlion of equal protec-
t10n of the laws secured by the 1l4th Amendment, would have heen
followed by decrees which would have forthwlih enjoined the
continuaticn of the practice that this Coury at that time found
to be unlauful,.

As a matter of fact, in a somenhat analogous
sltuation that this court found itself pregerrked with.
in Sipuel vs. Board of Regents, Ihere an effort was there |

/ |
mode to secure a postponement of the rights that were involved, :
this Court not only refused ta delay the relief sought but
accelerated the granting of the rellef by directing that 1ts

mandate 1saue forthwlth,

If that couvasc of procedure nhad bacn followed, if
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that course of procedure i3 now followed, it would mean &

disposition in these cases which would require we think,

two principal things, first, the initiation immediately of

the administrative procedures and steps that are necessary

in orvder to desegreate the public schools in gueation and

secondly. the admission at the commencement of the school

term of the .ippellants and others who are similarly situated.
Juastice Black: May I ask you who would that

include,those similarly situated?

M, Robinaon: Mr, Justice Black., I would angwer

that question by suggesting that it would include all
Negroes who are rcsidents in the Virglnia cese of the County
of Peince Fdwards and in the South Carolina Case of District
No. 1.
Justice Black. Mr, Robinson, it is relevant to point
out in view of your remwarks that in the Deloware
case, in order to avoid loose talk about claca sults,
the decree merely rclated to the specifically named pupils
and others seeking admlsslon in that sclivva.
Mr. Robinson., In the Virginia cage there are
actually three schools involved.
Justice Black: In the Delaware complaint =-- I do not
now whether you have aeen it--
Mr. Robinson: I have not.

Juatice Black: The schicols are nentloned by name,
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One 18 & hizh school and the other an elementary school-=~by '

name

Mr, Robinson: T do not know whether, in the Delaware

case, the prayer for relief in t:e complaint was the
admission ot the named plaintiffs to a particuler school.

Justice Frankfurter: That was the com>laint and dl
others similarly situated seeking adwission as pupils In
the Claywmont High School and in the other case in the
Hockessin school No. 29, The class suit was not clasg-at~
large, but class defined with refevence to that particular
school.,

vr. Robinscn: In both the Virginia &nd South
Carolina casea, howevaer, the suits were brought as
Class actions under Rule 23 of the Federal Rules of Civil
Procedure and in these cases thevre wag & prayer for
admisaion to a specific school as cigtinguiahed from &
prayer for declaratory velief and alse for an injunction
which would prevert the uge of race ip the asgignment of
pupils to schoolr.

Juatice Franifurtev: Why restrlct 1t t6°a county, why
not to the whole state?

Mr Robinscn: 1 ansuered lr, Justice Black's
gucation in the fashion I did, that in Virginia we have

a gituation in which our iocal school communitles pogsess

. dezvea of autonomy thab 1 do not belisve that a decree
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that this Court would enter in the Prince Edward County

cage would be binding except of course as & matter of

stare decisis 1n some other county for the simple reason that

we 4o not have the school authorities who operate those other
gchool units kefore the court in this litigation.

Justlice Frankfurter: What is the velevant achool
population in the suit now?

Mr. Robinson: At the time we filed the sult--your
Honors will understand in Prince Edward County the 1litigation
amhraced only the high schools -~ there were 451 Negro
high schools and 384 white high school studenta in the county
over=-all according to the 1950 census,

Juatice Frankfurter: Your suit does not cover
1t?

Mr. Robinsgon: No. I have the informatilm if you
want 1t,.

Justice Frankfurter: Well, when one talka about
class suits 1t 13 important to determine th2 content of
the class, In your case, the content of the class is what, 700,
all told, 800--

Me, Robinson: Approximately 800, I should say.

Justice Biack: Why do you say 1% includes the entire
county?

Mo Robinaon: In Virginia, unlike the situvation, Mr.
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Justice Black., in other atates the entire county is one scghool
unit. In other words, in school terminology. one school
’ district or one school division, there are no subdivisiona
of 2 couaty geographically or otheruise for school purposes.
Justice Black: You mean they can be sent to any
school in aay county?
V. Robinson: In terwms of this situation under
a segregatel system there would be no choice with respect
to Negro students because there 13 only cne Negro high school
and with respect to uhite students there would be very little
choice, Whila there were two vwhite ik gchools, one was veally
a small higa school department of eagentially an elementary
school accomwmodating scmothlng like 75 students and as the
testimony in the record of the case indlcates, was belng
maintained priwarily for reaaons of convenicnce of sowe of
the veople 1living in that pelghborhood and, as & matter of
fact, was a 3chool that ue underatood at that time prohably
was siated for aholition at sometlme ia the near future,
Justice Black: Did the petitionevs ack that
these studentsbe aent to a particular school?
Mr. Robinsou; Mo, In our complaint we did not,
Justice Frapidurter: Did the gitate or county glve
bus gsevvice to all the hilgh achool gtudents In the county?
Me. Robineon: Yes, alil those who reqguaired 1t, hoth

white and Negro.
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Justice Reed, (Unintelligible.)
Mr. Robinson: Very definitely.
Justlce Reed: That 1s not involved?
Mc. Robinson: Yes, I think that it is, I
Justice Reed: I do not recall the specific N
situation. l
Mr. Robinson: I cannot say that it has been,
T will divect your Honors to the fact that within the ‘
District Court's decrce which was an equalizaticn decree, the
Court continueé the provisions wlth vegpeet to school bus
trangportation.
Justice Black: If there 13 a decree such as you
suggest with refevence %o all the people in the county, what
gtatutory sanctions could be invoked for enforccment of a
decree of that nature 1f 1t weve nlated?
Suppose we entered a decree regulring that all
the colored children in the whole county muct be admitted into
the county schools of a certaln type and supposc someone
violated that, what sanction can be imposed 'mder the statute?
Mr. Robinson: I am 8till not suve that I am clear,
Justice Black: How would you enforvce the order?
Mr, Robinson: Through the pormal contempt procedures -=-
Justice Black: Anything elase?
Mr, Robingon: ==~ very definitely lnvolved.

Juatice Block J sthev words, you would have to
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try conterpt procedurea for everybody in the county that

violated the ovder?
Fr. Robinson: I would say that woul? be availeble.
yes.
Justice Blaclc: Any others?
Fr, Robinson: I cannct vecall that there 1s.
Jugstice Prani:furter: You mean contempt in the District
Court in the Federal Court for violating the decree?
IFr, Roblnson. Yesa, in whatever court it emanates.
Justice Franifurter: In this case. This la in the
District Court. Assuming such a decree as you would 1ike
to have were entered, ther obedience to it would be by

the contempt process fov dlgobedlience?

) o Robinaon:’ Yes.
Justice Reed: And contempt would e the proczeas against
the parties 1n this caec?
Vr. Robinson: In the Prince Eduward County case, yes,
Jjustice Reed: The school board?
Vr. Rohinson: In this situatlion 1t would be the
gchool boars which 13 a corporation under Virginla law and
the Divislor ‘Cuperintendent of Schools.
te have a situation 1in whlch, paort.bck
in 1948, there was an instance of a viclatlon by school
authorities of a federal courTy ree, 1% waa the same court

in which we Look thia a.peel except that 1t wes o single,
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rather than a three-judge district court, That 1s a

case which wasg referved to in the first brief we filed

for Virgini:ct on the firat appeal, The case is Ashley va,
the School Boavrd of Glouc-ater Ccunty,That was a situation

in which the district court entered a decrce, an egualization

decree and efter the expiration of a certain period of time

contempt proceedings were initiated predicated upon

the basls trat the decree provizlons had not been complied with.
The district court found that the school suthorities were 1n
contempts It imposzd a {ine upon the wembe.s of the Board
and the Divicion Superlutendent as well as I can recall., There
were no subscquent contewpu proceedings because shortly after
that at least a measure of egualizatlion was forthcoming
in that county. That 13 the only instance to which I might
dirvect your attention.
Justice Black: With reference to the acope of your
decrea, the number of pcople invelved, 4t uculd be 1important
to state, wculd 1t not., a2z to whai scnctlona the law
provided, or wheilher we o 11 be entirely dependent upon
contempt preceedings, and so forth, statutory or comson law?
Vr. Robinson: I would voluntecy thls, but veadily
confesaing I would not be in a pooition Lo argue that polnt:
Whether or not now thot the lav has been wade plain as to what
the vrighta of these poople ave. aschool of “lcisrl who declines ¢O

-

aff ovd cownasktitu » 301 - N 3 of this chavac
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tney are applieda ror does not violate one of the federal ‘
gtatutes naving to do with activities under authority of the
Stace iaw wnicn are in deprivation ot rights secured by the
Constitution.

Justice plack: [ was thinking thet there was a
federal statuve whicn made 1t criminal contewmpt--that
gencral saieguara, 1 had an icea without looking at it, that
theve was some kind of a provision made for civil action
for dawages.

M. Robinaon: Well, yes, thevre 1s a section to
which your Honor veters, Section 1983 ot Title 42, it 1is the
old Section 43 of it

Justice Black: Civil Rights Act.

mr. Robinson: Yes, 4. had gome amount of discusgslon
anout that the i1ast time we uere here,

In this situation we submit 1t there 1s any -=1
there 1s going to be uny postponement of rellef b2yond the
date we suggest the burden is on theae Lefendants to atate
what Lney propose Lo €0 and establish, a3 & wmatter of fact.,
that the postponement they seek has advantapeu whilch are
judicizl, cognizahle and cutwelgh those which are
inhevent in the prompt vindicatiop of the appellants! conatitu-

tional right

Tuotice Fr Wwews You gusregscd a tevminal date but

444 pot give & date in your sketeh of proposed decres, Wit Jyou
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also gave a consideraticn., namely, adminiatrative requirements.

Mr. Robinson: Yes, thzt i3 right.

Juatice Feanlfurtev: Since that is a criteria, that 18
a condition which you take into account, have this Court
take Jjudicial notice
relevant to “he enforcement of the <221slorn we mcde last
May. can this Court take intoc cccount that that
would bhe satisfiad, that vecqulirement, that would be fulfilled
by September, 1955, if not thiz Court., could “ne District
court take notice or if 1t is not one of %“noge thinges that
either court can take into account, doean's that require

determinaticor with evidence and testimony and 80 on?

M>», Robinson: I think that speaicing o235 of thils
moment., 1t 13 a matter of whlch this Court could take judicilal
notice.

Juatice Fraussuvrter: This Court could take judicial
notice of ths conditions in Prince Edward County with regard
o relevant sdministrvative conslderations in the d4spoaition
of plant, persounel, and go forth?

Mvr. Robinson: Not guite in that fashlon, seir,

Thig Qourt hes hefore it the case in which argument was
Jugt completed, involving a much larger and & nuch
move complicated school aystew thao exlats ta Prince Edward

sounty., The Court has had hefore i the “cheool systems in two

other ntake pow abaent i i ing € } 11y
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relevant considerations that would administravively delay

the accomplishment of dJdesegregation beyond 3eptember of 1955.
we feel that this Court, on the basis of the experience

nad in those instances which we think has now been had

by the Court and certainly is &a matter of which the Court
could take judicial notire.,would fully justify this Court

in fixing as the terminal date of the desegregation

process Septemker 1955.

Justice Frankfurter: We have neard from both
counsel that the Distri:% represented some very
spccilal considerations.

Mr. Roblnson: T think,Mr. Justice Frenkfurter.
that the considerations uwhich ave veally imoortar+ ‘'» the quee-
tion which 1s now befora the Court -- 3nd “hat iz ways and means
and pavrticular time of accomplishing desegregation --
are considerations which obtain in Prince Iduard county as well
as 4in the Diatrict of Columbila and in these other areas,

Justice Frankfucrter: Maybe 3o, hut my attitude
apd mind do not ecessarlly lead to that conclusion.

Me. Robinson: I am sure our oppenents will urge
conaiderations to the contrary. Me., Mavshall proposea in his
presentation to go fully into those, If your W rors want me
to--

Jastice Prankfurter: No, no, div.de your time as you

please
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Justice Reed: The only problem that we suggest
that 1s the burden ©f your oppornents 13 to show that here

in Court.
Mr, Robinaon: I think so.

Justice Reed: Just tell us what they think about 1it,

Mc. Robinson: No, I think they should come forward

in this Cour: and demonstrate--
Justice Reed: Demonstrate how, by evidence?

Mr, Robingon: Yes, by evidence. I suppose that 1s

the only way we can formulate--

Justice Reed: Or their statement that it would bhe
A1fficult as part of the school situation, because of the
attitude of the people, because of lack of bus transportation?

Mr, Robinaon: I do not think that, sic,

Justice Reed: Becauge of lack of achools of
adecguate size,

Mr. Robinson: If there wevre a fact that was
hrought to the attention of the Court, I should talnk that would
be one way of doing it.

Justice Regcd: Perhaps that would he better to take
up in the Lictrict Court.

iv. Robinaon: We reel when il comex to the
guestion of {ixing the terminal date, that heve we have
a consideration that is 2o all lmportant in go far ae thae

vrealization and szatisfaction of constllu ticaal elghts may be
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concerned, it 1is a matter that occupies just that degree of

importance that the thing is a matter whici should be fixed

by this Court, assuming that there 13 no lack of basis

upo which this Court can proceed to that conclusion.
Justic> Reed: How would you find that, according

to the percantage of the minority race there maybe in a particu-

lar county?

Jc, Robinson: No, without undevtaking how much time this
particular activity would take or trat would take,this
Court would bhe justified in concluding that 1f & school systew
i4ke the District desegreated in the space of time it 4id, that
a school system far leszs complicated and far smaller in ailze
than the Diatrict could desegregate in an equal gpace of time,
abgsent any chewlng by our oppouents that &n additional period
of time would be needed.

Justice Reed. Before you make that. that carvles the
connotation to me that every place in the country is Just
aAlike. There woald be 1o difference 1n %he time that would
be vreguivred in the District; if they may do it that quickly, in
a certain time, =vevy other place ghould do 1%.°

i7v. Robinson: As I say, that 1o a conaideration
that Mr, Marshall 1s divectlng hie argunent to. We think the
burden on oiv opponents is increased by reason of the fact
that the rights that thage appellanta ceek to pogtpone are

rights which have been shavactevized 1in cowher of cases by this
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Court as personal and present. We think that that consideration

is a2 measure --a consideration of the appellees and makes
it even more d4ifficult,

Then there are two additional considerations that
we submi$ Lers. In the {irst plece, as this Court has pointed
out, the continuance ot racial situations in public education
is a matter that causes irrveparable harm and damage to the
students., Fvery day that thils illegal system of racilal
segregation coantinues, it would mean that ue have not one
child but a multitude of children who ave rcally oseing
seriously irjured, Additionally., the rights zsecrted hy
the appellants in these caset ave the righta of the
children anc 1f they avc ever golng to be satisfied they
must be satisifed while they are gtill chlldren,and the period
for attendance in publlic schools 1s & short period.

We think they ave ilmportant tonsiderations that must
be weighed in malking any determination as to whether the
burden upon our opponensts of Ademonstriting a jussification for
the delay has been met,

I would like to look first at the precedents because
we have sowe and they have some, that are specifically
urged upon the Court ag declslve of this guestion, I would
1ike to call attention rirst to the Youngstoun case, a

Adecision by thia Court 1in vh.ch the court even 1o the face
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of the gravest of public emergencies, declined to delay
the satisfaction of the rights involved,

The case of course is familiar to the Court. Pre-
limina.y injunctions had been entered by the
District Ceourt against the enforcement of a Presidential ovrder
involving a selzure of steel wills, The appeal was taken
hece and ameng the arguments to thls Court was the argument
that the public interest In the unlntervupted production of
steel which was so cleoasgly and go necessarily connected with
the producticn of zensitive and cgsential war materials was
superior Lo the ceonstitutional rights of the owners
of the propertles that hed been selzed to the immedlate return
of their proparties, and out of the seven opinlons that were
filed by this Ccurt, nc one apparently saw any werlt in that
argument.

We submit that, if in a situation of that kind,
cquity could not appropriztely exerclse its hwroad discretlion
to withhold an immedilate vight of velicf,then such a post-
ponement would be completely Llnappropriate in these cases whevre
no conaideration that cven touches tha magnitude of the one
there involved is present herve,

I would like to make reference to Lz Parte
Endo, that I think 1s much more clovely velailed to these
cagseg than the cezcs upon vhich cuv opponente rest, That wah the

case in which the governuent argued thet A4gcrdar and hardship
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and community hostility and prejudice that was supposed to
flow from the unsuperviaed release of a loyal American
citizen of Japanese ancestryi in other words, the argumens
there was mace that even though the detention of the
party in that haheas corpus proceeding was illegal, that there
wag such 8 hostility, there was such a prejudice in some
areas, that i1t was necessary for the detenticn to he
continued at least femporarily in ovrdev that the relocation
program of our goveranwent could be succesafully ~ontinued bhut
this Court., in a unanimous opinion, there becing in addition
to concurring opinions.held that notwlthstanding this, the
party must be given her unconditional veleise, The couvt
sald that heve the petitioner had one cof these vrights in that
gensitive area of rightas speciflcally guc.ranteed by the
Constitution, and notwithstanding the welzht in a time like
that, that the Govermment's contention was bound to carry.
nevertheles: concluded th;t she must be 1mmediatel§ released,

Justice Reed: That follous the'uirabayashi cases
which said that they could he and only after Mlss Endo had
demonstrated her loyalty.

Vr, Robinson. But when her loyalty ~=- when we'got .
to thaet point ~- had been demcunstrated to us, her fight o

constitutional frecdom was clear,

Justice Reed, Yes,

‘v, Rohinagon: I think the signiflcance of the
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Endo holding is that once we get to that pcint. she could not
be 1llegally detalned. In other words, the postponement --
there could be no postponemant. There was nc Jjustification
for postponing or delaylng her constitutional rizht to froedom
just like that of any other American.

svaiice Rred: In the Hirahayshi case we d4id not
have that.

Me, Robinaon: I kho Hiraboyghi case we had
4 situaticn untll there had been an oppertunity
to make a deterwipaltics as to who was loyal and who was dis-
ioyval. we would not be in a position to know who had
the right and who 41d not have it., I think that is the
difficulty.

In answer to the Court s queation fo2 in our
efforts to get the thing ansuered, we have made & very extensive
study of the cases and ue have come up wlth no case,we
have come acrogs no case wheveln this situation, thils case,
where it ls found that thew. i1s e vicintlon of a constitutional
*ight, nevertheless; has postponed r2llel or satlsfactlon
of that right on the ground that,because of some local cowmmunity
hostility or prejudice or custowsa, delay in elfectuating
that right 1s Justifiled.

bg 2 matter of fact, we think that 1t would be
strange 19 theze caaeg for this Court to cenclude that heée

wa have & situation wheve for the fivst time 1t vay now be
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human rights may be justifiably delayed. These are rights
asserted in these two cases that are secured by the 14th
mendment and as a matter of history, that amendment wars designed to
protect these rights againat tic wwe type of local
hostilities and prejudices and customs and all that ow
opponents rely on,

Not only do we have the Amendment itself but we have
Congressional legislatioa that was designed for the very
purpose of affording protection toithe enjoywent of
rights of this kind when their infringement, predicated
upon local customs, was forthcoming. We can not {ind any
gifuation anywhere in the cases nor 4o we think that the
principle should be established here that rights of that character
should be enforvrced at a paca that 1ls geared down to the very
cugtoms and practices and usages that the Censtitution and
Federal legislation were designed to protect against,

I would 1like to get into the cases whlch
are relied upcn by our opponents and I would iikz to have the
opportunity to distinguish them, They rely upon a number of
decisions of thls Court znd other courts as well in which

there has been gome measure of delay in the ahsence of

vights but are casec that involve totally diffevont conslderations,
Wa £4nd upon our examination of these cases thaf
they fall principally into two groups: Flret, they make

referen.e to the nulasnce cascz, the gltuatlons in which delay
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peoporty right

and enforcement of a vight, usually

againat conduct that 1s essentially commission of a tort.
has been forthcoming. Thay also rely upon a number of decialons
of this Court and & tvuas litigation in which, because of

gome phage of the activicy which was to follcu thls

Court's decislon, some maaasure of time was afforded,

We will vecess now.

The Chief Juatice:

(At 4:30 p.mw, the heaving was v ceaped,)
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