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lN THE SUPREME COURT OF THE UNlTED STATES 

OCTOBER T .ltM, 1954 

- - - - - - - - - - - - . - - - - - -
OLlV :.; . BR01il' , RICHARD LA WTON , ET AL 

s . 
Case No. 1 

BO RD OF EIJUCAT IO , TO?c{A , KANS S 1 ET 1\L 

Fl:L NCI::, B , GE ART ; ET AL 

s. Cn o No , 5 

J::TilEL LOU l SE BELT N . 1L 

::, J'01TS\i0 0D TiiO,.l S BOLL N 1 ET AL 

s . 

C ME LVIN SHARPE., ET AL 

H RRY D1 IGGS , J R. T 
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The above-entitled aatter caae on for further oral 

arcu.ent at 12 noon . 

PRESENT: 

The Chief Justi •e, Earl Warren and Associate 

Justices Black, Reod, Frankfurter, Douglas, Burton, 

Clark, M1nton and Ha lan . 

APPEARANCES : 

On behalf of th3 Board of Education of Topeka, 

Ka r..sas : 

Harold R. Attorn y General of Kansas . 

On ehalf of Ollver Brown, et al . : 

R bert L. Carter . 

On behalf of Francis B , ·e bhard, et al . : 

Jos ph Donald C aven, ttor ney General of Delaware. 

On behalf of Etae l Louise Belton, e t al . : 

Louis L . Reading. 

On behalf of Spott3wood Thomas Bolling, et al.: 

Geor ge E. C. Hayo and Jam s M. abrit, Jr . 

On behalf of C. Melvin Sharpe, et al. : 

Wilton D. Korma n . 

On behalf of H r ry B et al .: 

Thurgood Mar ha 1 nd Spott wood w. Ro inaon 111. 

l t of R . w. r: liott, e t al. : 

.Ol...Jrt cC. r ' I .. r . I 
s , E . o e 
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P R 0 C E E D I N G S 

The Chief Justice : Harry Briggs, Jr., Et Al, va. 

w. Elliott, and Doroth·y E. Davia , Et Al, vs . County School 

Board of Prince Edward : ountr,Virginia, Et Al, numbers 2 and 3 

on the Calendar 

The Clerk: Counsel are present. 

The Chief Jus t ice: Mr . Marshall . 

ARGU. ENT ON BEliALF OF HJ\RRY BRIGGS, ET AL AND 
DOROTHY E. DAVIS, ET AL 

By Mr , Thurgood Marshall . 

Mr . Marshall : it p eaoe the Court, as was pointed 

out in argument ysster d y by Mr. Robinson, it i s our opi ni,J . . 

that in answering s p3cifically th questi ons propounded by 

this CoLrt that t he Court shoul d issue a for thwith decree, and 

1 say on that when ve u.-1• " forthwith deer a" in our briefs and 

argument as explained i n t he fo r this ce.so, we actually 

are urging, not tomor o or ns of whatever rlay the comes 

do n in t h s caoe , bu•. we are urg ng as of t he s chool 

term being this year of the next -chool ter , a d a I use 

" fort hwi th" that was wh t we were urginc . 

I am ju t using i t as a shorthand way of s aying 

.ioptem r, 1055. 

Just i ce Frankf ur ter· You do not ant t l4.t vnrd in 

the decree, th n? 

r. 11 : l C oH.: JO t tl41 y, r. J at1o 
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F ankfurter : We took the poeitioo that in any decree iaaued 

that eaya "forthwith," that norul ada1n1atrative detail• 

alway• coae into consideration , :o aa far as we are cc...lcerned, if 

the decree says ".September of 1955," that will be exactly what 

we want . 

Frankf rter : I am sure you will agraair 

this kind of litigation, it is of the utmost importance to 

use language of fastidious accuracy? 

Mr Marshall : Absolutely, we a gree with you 

That is why 1e would ratter have it say eptamber of 

1955 . 

The other speci fic point is that we belie u that the 

Appel ants i n t hese cases, those of hi gh school from 

Princ 3 Ed ard County and those of elementar y a nd ligh school 

age of !Jistrict 1 which ncludes Clarendon Co n :·y, should be 

admitted as of September , 1955, and the ent ir class that 

they represent • 

. Tustice Harlan : Mr. Mar hall, on page 29 of your 

join brief--

r . Marshall: sir. 

Justice Harlan : --as I read it , you suggest ae 

an alternative date, S ptember 1, 1956 . 

r . rahall: Yes, ir . 

Juatic n rlan : You i '1ca.t that that would be 

cc tablo? 
LoneDissent.org



127 

Mr . Marehall: Yea, air. 

Justice Harlan : Have you receded froa that view? 

Mr. Marahall: Mo, sir, 1 waa go1nc to liait the 

arguaent to two sections , and as I understand it , the two 

questions can be divided . We say that we are entitled to 

forthwith action as of September . We felt obliged by the word-

ing of Question 5 to,at t hat stage of our argument, assu.e 

that this Court bad then agreed that forthwith vas not proper, 

and in answering that in good faith to the Court , we took the 

position that , if we cannot have forthwith, the least this 

Court should do would be to a date certain and put certain 

safeguards. And vu moat certainly do not recede from 

tha t position. 

If I may just br i ng this particular iss ue down to the 

prese nt point, I think wo should alao, at the ou t Yet of this 

ar gument, recognize that th se preaent nnd pars o al rights we 

are talki ng a bout t ha t were in t he beginning of t his cas e, 

they are sti l l t he r e and we are s t i ll talking the same 

pers onal and pres ent right s of the type that t his Court 

enforced i n the Si pu 1 C ae, the Sweatt vs . Painter oase, 

t he McLaurin vs . O.:dabo •. State Regents ca e, and other caaea 

s et out i n our brief, a nd t ha t even in t he consideration of 

Que t i ona 4 nd 5, 

re con i r L 

h ch yol are now cons ldar i nc, we still 

n tb f h i s p raonal 

r •• 1t t o c n tin t to . ;hn.,ize that polnt. 
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The question then resol•e• 1t•elf a• to, it •ee .. 

to us, whether or not this t .. ediate relief is 1ranted or 

the delayed action, and we believe that there i• auch to support 

our position that ut should be -- not only tihould be, but 

be -- forthu:!.th. We believe that the three cases other 

than South Carolina and Virginia cases, the three ca•e• that 

were argued yes terday, very well to the p?opo•1t1on 

that forthwith should be the term included--1 mean, Septeaber, 

1955 , should be the t erm included in the decree, And 1 say 

that for each o e of t he cases . In the Kansas case, it is 

significant that the resolution they produced yesterday said 

specifically that segreg tion in so far as they were concerned, 

was going to be over as of September , 1955, certainly, 

a decree i n these two caLes would be unnecessary , as a 

precedeD t or an7thing e h :e fox· Kansas. They do not need it . 

According to Etory, they will be through wi th it by 

September of 1955, 

In the Delaware case, des pite the fact that the 

new Attorney General t hat they need time, 1 believe that 

his stateaent which has no documenta tion , no support except 

his personal opinion, ah uld be weighed ith the lon1 detailed 

ent whict his predecessor made in t e brief which i• 

b fore this Court bleb they do ot need ti e. And wbat 

ill b pp n 1 Del 1' t o.t t •c t dy 0 po.· cent of the 

chi ldren livi & in t he of u 1 h vo alr ady been 
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inte r t d so they do t n ed any ti e . And, a or t he 

others , thi Steiner c se, this 1 st case that as advert d 

to in ar ent of both aid in the De1atare c e, stands 

o the books in Delaw re . And they say that t he e rights 

which t hey recognize as b ing pe on i and pres n t could 

not be enforced as of the time of the dec i sion in that case 

but h d to be delayed until thi s Court decides the broad 

question . Bear in mind t at the original decision of 

the Delaware case said -- n of co rse a bazis to which I do not 

agree--the separate but e ual basis, but they uai d that the 

relief had to be immediat And if at some l a t e · 1ate the 

schools were Qade equal , f course the At t orney Ge era1 

come in for nonenforceiuen • Dut that judgment said "immediately." 

The Steiner dec: s!on says depending on what this 

Cour t says, that it be a de layed action . So , if , in the 

in the Virginia a nd Sout h Carolina case , th i s Court 

should say that time can e r ecognized as a fac tor as to 

this relief , in fact the decision of the original Delaware 

case would be destroyet' . I t ·1oul<.l deatroy t; ho p -,sent and per-

sona l, and I do not have t he slightest idea what the status 

of the law in the State of Delaware would be. 

In the District of Columbia caae, it is wholly 

significant when we apply it to theae cases 1e ar now on, for, 

i n the Dis t r ict of ol1 b they did it n y and 

• • ld 1 'f 7,1 1 I VO b n or in& 
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i t gr ted so they do n t no d an7 ti And, as for the 

oth rs , thi Stein r ca e, this 1 st case that was adverted 

to in argument of both sideo in the Delaware ca e, at nds 

on the books in Delaware . And they say t at t hese rights 

which they recognize as b per ona1 and pres nt could 

not be enforced as of t he tim of the decision in that case 

but bad to be delayed until thl s Court decides t he broad 

question . Bear in mind t hat the original decision of 

the Delaware case said -- n of course a bagis to w ich I do not 

agr e--tbe separate but equa l basis, but they that the 

relief bad to be immedia t And if at some lat er rjate the 

were made equal , f course the would 

come i n for no enforcement. Cut that judgme.a s aid "icu!lediate1y." 

The Steiner dec i sion says nding on wha t this 

Court says , that it might be a delay _d action. So, it, i n the 

de 1s1ons in the Virginia a nd South Carolina ca e 3 , thio Court 

should say that time can be r ecognized as a fac t or as to 

t his relief , in fact the dec iGion of the or i gi al Delaware 

case would be des troyet!, I t .10 l u doc tt·oy t he p:.-- Joan t and per-

sonal, and I do not have he slightest i dea what the status 

of the law in the o De l awar e would be. 

In the Distric t of Columbia case, i t is wholly 

signif i cant when we ap l y t t o cases we are now on, for, 

in the Dis t r i ct toy di d i t n May and 

n d 1 been orking 
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on it before beca se it 1 very co plicat d involv d achool 

s stem in a city the siz of Washington . But it s signif icant 

they not only b on it i uepte•be;· , b t h y found 

t hat it necessary speed i t up . And t h ot1er thing that 

we must beat• in mind, it o me,iu a. we£" ta all ol 

arg 

ol Negr.les i "olvud, t his: .. errific numb er t•lal·ea the 

Fourteenth Ameud!heut And , fortunately , in so 

far a.s this argu.111ent is concerned, the Dis t r i ct of Columbia 

has the larges t number of Negroes in its achool llystem of any 

city in th coun t r y, not only the southern c itie , but any 

other city . It is approximately 60-40 • 

. nd so tbat argument, it see s to me, is lost 

because on one hand, we have theor y t hat n mbers are and 

that number s are this, and we have opinions of 

Attorneys General , and forth, that numbers are t his, and we 

Our f ace in t he District of Columbia that 
have right here i n 

if you take everything else aside , nun h rs could not possibly 

be important • 
Justice Frankf urter: T e arcument is l ost only if 

all ot ar factors are t l.e same . 

Mr . Mar - hall: That portion of my areument would be, 

r . Justice Fran I wou ld lik o to to the other 

f ac t•c. , 

• 0 c \: \. 0. r1L.: ... ··1 l'.o.t c.p..tr .. ial 
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reason for t is fine d v lopment in the District of Coluabia 

a the good policy of t e Administration, of the school aystaa , 

good will , firm hnnd, an so for th. And I any that that does 

not,in any way, negate my nrgume t, for this rea on: It ia 

admitted within all of t e studies of desegregation--and 

cona iderable s cientific tudies have bee made--that, yes , 

the si t uation needs a fi m of Government to say, 

"We are going to desegregate." And that is it . 

But 1 take the position that it mat t o1.•s not 

whether that firm hand i!.i · or judicial, 

An ' i c theze cases we are urging that the Court, 

oace pr operly ins t ructed by t his Court, will be the type of 

f i rm ru..nd, a nd I support that by the citation some t ime back 

in thiR very case, not t he Virginia case, the South Carolina 

case, where, during the t ria l of the cnse, the quest ion was 

rais ed as to whet her or no t , assuming the District Court 

would i ssue an injunctio , somebody might not it, and 

the question was raised uy t ho a t t or ney for t he J efendant s 

as to the question, and I t hi nk Judge sta tement was 

wholly significant, and it was a vary short " Any 

injunction i s sued by this Court wi ll be obe yed." 

And I t hink t hat appl i es to any decree tha t this 

Court issues, plus t he fact that, as l ate as March 14, this 

yea r , i n a i v l vi >:ccr oa t1on in n l timo:r- , Marylan , 

r .:r t ion fac i l t l ) , no t cc c ol f .... c :U. t i .... , St a oc tion 
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faciliti s, the Fou th Ci. cuit, with Judge Parker presiding, 1aaued 

a i which they said, not only th t 

the decision of this Cour t on May 17, declared unconst itutional 

the laws as to public schools, but all the other 

laws involved in segregat i on unconstitutio al . So so f ar as 

1 a concerned with the pr o er instructions a d a. decree i 

this Court, 1 have uo hesitance in worrying about the firm 

hand of the judiciary in the Fourth Circuit ca rrying out 

t e ins t ructions of this Court . And ,·second, 1 have no 

doubt whataoever that the people in South Carol ina and 

llorth once the law is made 1 comply uith 

that Court does . 

Justice Reed: Mr . Marshall, comments about 

the District of Columbia--

Mr , Marshall: Yes , sir. 

Justice Reed: In the District of Columbia , as 1 

understand it , there is one Board that has authority over the 

Diatrict of Columbia sc ools? 

Mr . Marshall: That is my understanding . 

Justice Reed: N'>w do you know whether or not 

that 1.a true in any of the other states? 

r . Marshall: I do not . It var1 s, Mr. Justice Reed, 

and t hsy ave bee But I can po itiv Y Jc..y this : 

no o f 

A a 

0 .f: ..... , .. ;, \.;;.. .. 3 t:. ,.. .... tc 

tar f fact, 

· . c .1 ' ' tl u l. 

hat 1 kuow of, vari s only LoneDissent.org
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fro complete autouoDy of the Local Board, to the State 

Board hav i ng supervisory authority as to policy, which , incid nt-

ally, Yr . Justice Reed, t hey cannot enforce. 

Justice Reed: Yes . That has given me concern. One 

can see the advantage that the Di strict of Columbi a . bas. It 

is part of what you are say1.ng in r egard tn a strong hand 

of the Judiciary, because o viously, the Judiciary has no 

hand until other have been brought before it. 

While, if the policies of the State are in the 

hands of the State authori ties, the power to by 

clirection of t he State wou ld result in a sit\\atio as thev had 

in New Jersey. As I unde ·s t anc!. i t , they did deGa•regate there. 

Mr . Marshall: 

J ustice Reed. 

llr . Marshall: 

es , sir, they did. 

'he policiao of tho cent al power. 

a c oamiss lon that worked . 

Justice Reed: W ich bad power. 

Mr . Marshall: W lch had 1 might say, Mr . 

Jus tice Reed , I think I would feel t hey would have to do 

t go t hings . They bot h ca n be done by the Court . I n the fi rs t 

c aae, to equalize teaclle r :3 ' oalaries in Malt"yland, an effort 

as de to bY." i nc; in t 3 .it ate Boa d and, f r nkly, tho p \i!""PO e 

we. t o get on s 1 t i ns'·e d of 23 or 24 . Judge Chestnut of 

t Le Dis tric t Court , aid ·tho e ·11 ould be , if t o b an 

e 1 i t ,70 'r b <;f t 0 o.'l. net ly d n i ' ering 

n d 
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was paid out unequally . 

Then the ca se was filed against the County and 

the Diatt'izt Court t'uled t;hey cc>uld not Negroes less 

salaries than they paid others. 

Two cases wet'e in the Cout't on 

the aame basis the Sta te passed the 

necessary legislation to compel the equaliz t!.on. Thet'e., 1f 

I may use the termA tr.e firm · ana oi' t he Jud i c iat'y moved the 

legislature. 

Justice Re ed : lf there was more time than between 

now and the first of • 1955. s ay the 1' 1ro t of 

September. 1956. the f i rst of Jep 19?7 . there would 

opportunity for the e oa ctm0n t of otate law that would 

put into a central body authority to carry forw a l.'d 

Mr . Marshall: On t he cont rary. Me. Jus t i ce Reed. 

at least one st2te--I thir,k it :!.s Not'th Cc..:roltna--hut at 

least one sta fut'ther fo• the express 

purpose of l.'equir in:. a()ybocly t at we.. 1.u t o cnfOl'Ct> th1:3 l"ect'ee . 

whatevel.' it might be f om this Court. 1,o " f •om 11ntr i ct t o 

d i otrict. 

s o .. I do not know whether · at ould h lp ol.' not. 11 d 

I might aay. 1n add1t1 :m to the tr.aryland sit uat1oll about 

teachers. and e n1ay o y d 1e ut a t a ord l.' stat 

Lou1o1ana did c t s· rr:c thing. Th c r a 1a unimportant, 

·,. I b 'J 
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been unable to finO a to 

a ca se that woulO cover ny of the states the whole 

state. It might be, some day somebody might think of one. So 

we now are on the assur.lp;1 on that we if 

nece s sary, we would be r to litigate. But 1 just Oo 

ot believe that peo ple. e ven assuming that they are in 

this f a me of mind. woul1 necessarily continue--r do not believe 

t h e s e s chool boards. man.r of them I know are the finest people 

i n t he community and t he e is nobody mor e l aw -abiding .. anO 

once t he l aw is made I do not believe--th3 prima ry case .. 

N • Jus t ice Reed .. you wrot e the o on ly involved one 

litt le elec t i on precinct 1n Har l'1 s County .. Texa s, whit: h 1e 

part of Hou ston .. one p •e c i nct . And .. as a l.•e sult of t he de-

cis ion \·lhich c:ctually o 1ly U9Plied to t he t wo .. the two 

regi s t rars .. t he prl.rnarlc 1 ucre open to Negroc in evet•y single 

s outher sta 1;e wt,;h in c.. ,;eai.' or l ea n .. ex cept one or two 

c ount i es of Georgi a . hS d ren lt .. t o f ile a case which 

the Cour t 1tn011 B about .. c ·1ap1n1 ae,nins t Y.1ng .. an1 i n S uth 

Carolina . where \Ole h ad t •' f i l e 10 ca ses .. t he 

E lmore case a c1 t h e Basklns case . 0 hC ecedent estah l 1s hed 

by th i s Cou t--ad that he the p •i y i ssue a a t o 

whether Negr oes could vo;e i n t c Deep f.outh. wa o. a t on 

1orot. one •a1s 1 t .n•r f l 

0 t . 

.:;c ool 1f T il , 
' .. 

•c c1 1 ccune • d 1t 1110 ked 

• 

i\001 0 OklOhO , Un1v t' S.ty ot' 
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Oklahoma. as a of this decision . the univerait1ee. 

the graduate and schools. open in 

southern states. and the show. as a of f act . 

Guy Johnson. we cite in brief. made a 

study and the thing is that there was only one 

untO\'Jard incident in the whole twelve s t ates of 1ntegrat1ns 

into schools. And I a lso \JOuld 11\ce to remind the 

Court that you will at that time the At t orneys 

Genet'al of the southern states. w1'-'1 the exception of Alabama. 

filed a hl.'ief al!licus 1n this case in which they ua1d everyth1ng 

that they are saying in this bt'ief and despite all of their 

predictions . not a single predict ion came true e xce pt that 

Nississ1vPi. So th Carolina. Florida and Alabama 

have not admitted them and we are convinced that within 

the next six months . for reasons that are not important to this 

Court . that Alabama will be open. So it will lea ve only f our . 

Finally . i n tre Henderson Case. 1.1hare not only 

the other aide made all of these dire predictions of 

would happen 1n t ese areas if Neg1•oes t' c·' e with wh ite people 

on the and I only too 111ell t.he brief filed 

by Congreoaman Hobbs and his argument to thi Court. There 1a 

no argument that can be radc that was stronger and with 

mot'e ire we hav had loa t ouhle than we 

before. no. 1t accmo to roc th t 1n g th1a. I. 

for r1 he la1 r r •cuenti g th · D 1 • . 1n th oe 
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cases. and the people t hey there is nobody more 

conscious that this 1s a re 1 1ff1cult problera. \·le recognS.Ze 

it as such· But \ole 1-lieve tha t 1r1 cons i de in · t he di f fic ulty 

of the .. you ha ve to take .. not onl y t he f a ct that eome 

a ttorney \olOuld be unhappy a bout support ing t he rleois1o 

i n this case that he ha ve problema. 

I say .. i n a ll de fe re nce to the Atto·. ey s Gc e •a .. 

t hey get paid f or tl . h andling of proble ms. I t ia no t juat 

the 0f one aide of t his .. but the l arge number 1 

Negroe s 1n t he South 111ho have .. f or year a --:Jince 

suffer i ng the denia l of rights which th i s Cou,' t ·aid on 

:.ay 17 .. t ha t t h y have een in j ur,..ci i n a way ·in t t here i . 

on l y one way to correct. .na I t !1 i nk that i t 1J our j b • 

constantly urge to t his Cour t t h"'t .. i n tak111g n f th1 

i nto cons idera t ion it take t .o. t . too# into : on:.; 1 eraU . ..c 

nd on these difficu l t '· henc. ve t' t · Gf..l •rnrr. , ·ac 

them.. the history of ou·t' Govc>:>nm nt sho"13 t u is t r inherent 

faith in our democ ·t'atic pro ces s hat ge ts us t . -rougl .. ( e 

faith that the people in the South Ul.'C 0 rUf f :·.•.aot t .' ,m 

a nybody else as to !. nd in t' .c.. t c , moction .. 

;C':n \! .1.11 t'ind th<lt 1n :c·,•lof'.. 11.c oet out !.n L! . ; ot. 

t!1'::! stud1eo tbr1: oho n by 

not t,r.c calcc-ro .. be t th0 n·a !.••· be hind the t 1ng--tl at it ia 

n lr ;(,. t 1mpo r; ihlc o p-ror' :te;t. 

L.: 1 t a tu "..1 • Y Cll j • • .1 , . '·v .. . a • • uu h1a 
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opiPiO:l. lie not l ike to go to school lrlith the Neg1.•o .. 

he lOIIOUl not like to have his children to go to school '11th 

the but that is not saying he won • and that is not 

saying that he would prefer for his child to grow up and be 

an imbecile as to going with the Negroes. It does not say 

that. It say s that in the context of an area where segregation 

has not only been considet>ed la-.lful but it ha s been considet>ed 

on a very high tc ask somebody as to whether or not you 

want to destroy my preJent system. his answet' would be no. 

Automatically people do that. And I cannot aee 

the basis for any state ent that de lay 

of relief in this case 'll i.ll do anythin,!. It is sign1.ficnnt. 

I thinlt it would be a bettet' position if somcbo,Jy came befo-re 

this Court from Carolin and Virginia and if you 

ua five yeat's or f our years . we can \i Crlc i t out . They don' t 

aay that. And they are ta ki ng no ate t o a· y it. Aa a matter 

of fact .. in the brief filed by the State of their 

reply brief .. the hole bt>ie C t•el1e a upo. the statement 

tha t it i s this CommiSsion th t aJ bee av ol that is 

or Icing on t he I·1a.y 17th dec i ion. Anrl it 1a very i tereoting 

what they are or wh ich a pears ut pr.Be 3 of the 

/, ppend1x .. t ho finnl pat> 'Braph of h iCJ offi 1 1 'tate c , m1onion: 

" Tha t 1n vie of t l e f :s: I a 'C be n 

co U l t 
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program 'fl ithin the ft'ametl Or k of l a• de sign d to pre vent 

elforce d inte grnt!o1 of t he races in t he publ i c s chools of 

Vi t'ginia." 

That is wha t h y are 'fiOrki ng on . And t he y a r e 

corning tc this Court .. a a:ci ng to be given t ime t o 111ork on 

that .. a nd I suboit that you r the de cision of 

I·iaY 17 and questions 4 a ld. 5 .. i t waa obvious t h a t the 

ave rage state official i volved 1;lC\Ul 1 be obl i ged to first 

make i t clea r to the ge ,le t·al !'u·;..::.:Lc. in his sta te that the 

state se gr egation sta tutes requir i ng on in publl.c 

educat i on hy orde r of this Cout't .. l s unc onsti t ut iona l. 

Kansas did t ha t almos t 111rne<Uate l y. Delawat'e .. nt l e a st did it 

bef ore .. as a rnatte t' of f .tct .. before the decision in t he case , 

I mean .. the decis ion i n t he Steine t' case . 

The Diatt'ict of Columbia .. Mr. Korman and t he 

responsib le sai i t r i gh t orr . Neith -r· of theao 

otates has ma. e any stat ne nt that their lO'IIl3 on s gre ation 

are unconstitut iona l. To the contrary .. tlcy t ire the 

that .. despi te th i s .. the ure still conat 1tut1ona1 .. 

a nd a ll they are asking for 1.o one of t1110 thin' : It ill 

e ither c. mo£'at ot'ium on t c cnfor cemcn of t -w 14';h a mcnriment , 

l.h' :,.ocaJ. o ption. A d in this c.:t oc .. thr ubhout th br1.c r of 

bot o ea .. thro ghout t .e on ye to •day and pous1bly 

tht' !JC,ho t th ar ·u, cr. J w l ll he .he 1.'1 or t of 

c ' ( t Jld •. d .. but. 
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for other areao. And. •hereas. this C?urt h s su1d--I would 

say as far back as at least the Gaines case. and I think 

farther back--that there 1a no local option on the 14th 

. rccndment in the questioo of rights. That j uo t because tho e 1.8 

a southern area involved border area involved . that is 

no reason to delay it. 

And now. once having done that. I fi11d it ver,l/ 

difficult to an exception as to en orccm nt 30 that7-if 

this ia refert'ed to the dist 1.·1ct cou"!' t s and I use that 

advisedly . I mean I kno'-'l te chnica lly .. but the e ffect 

he to say to all the dintt'ic t oour ts <f the sta t es. the several 

sta tes coul d dec ide in their own .. inds us to h0\1 nJUch time 

1rlas necessary ·-chen the Negro in this v1ould be in a 

hor r ible shape. He. a matte r of fact. '-'lould be as bad. if 

not 11lorse off than undel' the se pm• a te but equal do ctt•inc to 

this reason. \·Ihen they produ ce r c a aono for they are 

up 1n the air. they are pretty hat•d to pin mm. 

And . as a la'-'l ec. it 11 d1fflcult to meet t at 

type of presentation. In sepat'a t e hut eq u 1 . we could count 

the number of books . the numher of br1clco . the numhe r of 

t e ache rs a nd find out 111 hethe r t he chool was h rsicallY equal 

or not. But now. enfor cement of t , is will be left to the 

judr;ment of the 1atr 1 ... t Co r t . t tl 

nr t hat . r ·oJ t c':t• ta :1. 1., , ouhruit . 1 uld not . in k e 1ng 

n r t 10 
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today . It 1e a nationa l Const itution. is no pl8C for 

local option 1n Constitution. And 88 far 

north 8S Illinois --whet•eas of today the'l'o are some 

segregated schools--that in Illinois .. the Diett• ict Judge t 

if he to .. could say .. because unlimited t ime was given 

by the Cout't in South .. a d Virginia .. "I can 

give undetermined tiroe in Illinois." 

And it a pply a ll over the country . 

Justice Reed: You certainly would not say .. I am 

sure y ou would not., that the problems of Delaware a d Kansao 

are the same as they are tn South Carolina .. would y ou? 

Mr. Marshall: I would say--

Justice Reed: I grant you that they might be the 

same. 

l·1r . l4arshall: Yes .. sir .. they are different hut it 

can be argued hoth aye. 

Kansas ts north of Mis so uri. The General 

of Kansas yesterday .. on t wo occas i on s in con• ent1.nr:; on --1 h :..ve 

forgotten the name of the cit ies --excu sed them on the ground 

they 111ere dovm near the Ni as ouri l ine .. a aouthe1.·n a ta te. But 

the record 111ill sh0111 that H1soour1 ia f u thor a dvanced on 

than any of the other st a te • o he e 111c have Kanoao 

aay1ng they can 10t do it.. no r-a. uouri aaJiP " lc '· us do 

t r· • So . 1 t ·Jil l h. a gc:o •raph ti1t'f .renee 

11 J t to 
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that t he state co ld ha ve been runn1n3 so on the 

theory that you have in cgrated high schools but &egregated 

elementary schools. 

I mean .. the fac t that the mixe d high school • 

have been existing all t hese yeat's without trouble .. thc t 

they could do the same i n the e lcmentat•y 3Chool3 without any 

trouble. Take Delawa .·e. Dclat;:lre is no bette·:- off than 

f.1arylano .. and Baltimo e deue:.;1.'cgatet3 . · l"na -rc ut of the state 

has not. The rest of t he state ha s ta re n a 11 111a1t-nnd - see" 

attitude to see what this Cont't does . But Baltimo-..·e is 

Sou h of De aware. And so I say that in this 1t 1s .. of 

course--! recogniZe that t et'e re difficult s 11;'.18 t 1ons .. 

and even as they mention in t he briefs for the .. they 

vary within a state. Bu'.; al"ea a1o11e could not be 

impot' tant because .. in too count ies 1n .. Cha rle 3ton 

and Fayetteville .. .1\t'kan ,,as .. t her e 1tierc a vo y smal l number 

of Negt'oes involved .. sot Jething like te·.1 or elave 10 t he se 

pla ces but they into t'a '; ed in SE:::>tern c-r -:.-;tthout any 

p-x•oblem . But the numbet' point co ld not h0 bec au se 

of the numbers tha t '-<er · i ntegr a ted here . So ! 'o:;hin\c that a ll 

of the3e ar ,!umcn .. '.tlhCll you add hom u :;> .. tllc nll end with 

thia : That the re '1<13 to he in thi3 typ3 of p , 3Cntat1on to 

this Cour t .. the , o ha tv he .. it o.).::lll to rll :J .. a o1 .1ething that 

Jill help. l12 have tal n in our l •l.Jf' . .. ,, I t:11. It 111e have 

I • .. .':io ; .' · •. thor 1a no . 
'• I 
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ques tion but we entitled 4-A . 

in good we going to assume that we 

not to it aa t he question is asked in 5 .. a t h1ch 

stage we go o t get all of the available sctentif1c 

t hat we think will he 1 p the Ue take the 

plana that have been pu ·,; !nto fo that and in 

good the ·uest ion becauae tt is by 

th i s t o be and once it iJ by tM.s 

to be material.. i t is trater ial to us. 

On the hand. Virginia and S uth Carolina 

are rcat'guing question \' h1ch was dect<led on nay 17 It is 

the exact same argument. 

Justice Ft>an .f urter: Y.r. you t'efe rrccl to 

At'ltanaas a little bit a o. 

Mr. Yea .. air . 

Jus tice Fl.•anlrfut' t et• : And earlie·e .. you said something 

about I have sympathy .. that on the whole .. people at'e 

the same .. there are no great diffcl.•en ces betwcren 

white people in South Carolina and white f olk in 1\rltansas. 

Nr. Marsha ll: Ye s .. air. 

Just ice Frankfurte r: 'l'ha t i n ' ou • pos i t ion? 

Mr. Marshall: Yec . 

Juattce Ft'an\d'ut'tet' : t. !hJ l J tt t r :1t Fayetteville 

tar nt h t' D t3 
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Mr • •1al'ahall: The beat I can get fl'om rea«Un& 

the writeup or it. which is in the southel'n School Neva. ia 

the statement fl'om the superintendent emPha sized the raot 

they made no Pl'epat'ation bout it. they just put them in there. 

but then he said that t he smallness of numbel' , a a what 

encoul'aged t hem to do i t . 

Justice Fr!'luld'ur tet' : Well .. isn't that vet'y important. 

and is it not aomething--i . i t not tho snme t h ing that ie involved 

in carrying them by bus ? 

Mr. Marshall : Yea . 

Justice Fr an Ut'ter: 'I'na t is a o u·e c' s tatament. is 

it not? 

r1r. Mar shall : Ye s. 

J ustice Frankf ur·te t• : Tha t i s a gt'ea'c saving? 

Ml'. I t is a l so a great eaving--t herc would 

he a saving be cause t o equa l ize the f ecilit i e e in the 

southet'n state s would t a ke a r uund f our and a half iill1on 

doll at' s. 

That would eave money all ovel' the south for them 

i f they d id that. 

Justice Fl'anlct'ur t ett : Maybe t hey couldn •t . If I am to 

take any s t ock in l>lhat the Chi ef J ustice of De l aware aa1.d .. 

he point ed out t he ccruplex1tie a of t he s chool 

di st r ict s in that state ? 

Ilr. l'iar shall: Yeo . 
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Justice kfurter: I oo not •heth r 1• 

so or not hut I assume it 111ou10 be eo. it' he sa1d ao. 

Mr • Marshall : But Mr. Justice r· r a n tct' urter. gruntUlg 

the complexity assuming throughout e uc oi' t hese 

s tates there at•e terrU'ic comp1ex1tiea. t he onlY thing that 

t h is C·ourt is deal ing .. this c-ourt b not dealing 111i t h tho 

c omplexitie s ., this Court i s dealing -w1t:h •. : '· ;her or no'c; 

can be used. That i s the only t h ing tha t 1a be t'ot't! th1a 

Court. 

Jus t i ce Fra nlcf urter : But t he physical a1tuat1.oo in 

th dif fel'ent di s t r ic ts may make the result not be ca 3C o1' 

race .. but because of thusc phys i ca l dif fe \'cncca. 

Nr . f•;a t' shall : No. s:l.r .. phynically. !Jlr. Juat i ce 

Frankfurte r .. I suhmit ' . :. will ha ve to bo f ur i;he · at tendt:: 'J to hy 

t he pe ople who are working o . i t . 

Just ice Fran'd'urt er : Yes .. sir. 

Mt· . Mar aha 11 : But this court cannot do it • 

J us t i ce F ran :d'urter: I do not 1magi e th i s court 

going t o wor k out the d t a ils of all t he star.es ot' the 

Union . 
Hr. nar shall: I ce ta.i n l y 'ltlOuld nee; . 0 00 

a party to tni n::l.ng a'nou-c it • .l3ut th<:n; 1o •1ny • .i..; i.;o me. 

that tne t'eal naol.c :taa 1c aJ l t:J<lj.d :1.1 tnu .. 10 t hat 

,,
1 

.a't \ c .• l - fron1 thin ; ut•t 1:i 1; ll. t ·111.i3 rlo'll1 of raco. 

t .. tho 
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question 1 made about th educationa l lev 1 o child n. 

That hae been an detail since we h vo had 

public schools. 

They give t ste to eo what do 

think 1a t \e solution? S1mple. Put the d ·mb colored 

children 1n with the dumb and the smDrt 

colot•ed with ·he smart white is no 

problem. 

Justice Ft·anlcfut'tet': I hope you \Jill not swallow 

'lllhole that science can tell us that that ie a 5reut certainty 

any more than the poll!! ca n te 11 o the ae thin , 3. 

Mr. Mar shal :'.. : The pt'oof io th.:lt in my Otm profession 

some of the gi•eateat l LTt;yers--they had difficulty in getting out 

of 1a111 school--but thes turned out to be the g1•eatest 

in the count-r J I think there is no ques tion about it . But 

the point is that all of theoe problema tha t urge are 

problems lflhich are r;>ec 11ur 1n administ1•at1ve detail and 

have no merit in t he conat1tut1onal or 

the ques t ion ot' decree in th:l.a ceae .. if for no other 

reason than you cannot s- 11 it. 

Justice Frar,tt!.'ut>'cer : In the nort .ern atates \'!here 

there is not a problem of et a ll. at le at i n some of 

them.# the e at'e probl e r .• o!' r11Eltr1ct:J.ng ochool which are 

of th sa .e nature llfl those .; \at 1nvoJ.v'-' ac.·nt.hc t'n 3tatc • 1.8 

LoneDissent.org



14'1 

Mr. Marahdll i Yes. air. 

Justice l•' r:'anl-.:furter : Not because ot" race. but 

because of the inherent 

f-1r. l'"Ja shall : And they should be in the 

north .. 'iithout regar ·1 tC' race . 

Jus t ice Fvantfurter : But that may an aUIOun1; 

of time that is not definitive ly dete ro1ned by the utl of 

this Court. 

Marshall: Then get to our ou •gestion of 

the September of 1956 point. \·:e nay tr;.o.t 111e believe that. 

if 111e co not get immediate t"e lief .. then lea3t--

Juot1ce ue ohould not use 

11 1mmedia.tely enforce . 11 I thought that agre<i that 

not use -words like 11 1mwediately" or 

except the daclaratton that th is Court lW.:J on IVlay J7. 

1954 that yot: can not make di:·t.inct ton L·.a co.use of race. 

Mr. MarnhaJl: Yes .. air. If \'H3 cannot get that .. 

then ""'e say that the lca at that 111ould <io ua a ny good at 

all would be a decree ic four items: {1) That 

thia Court make the cleareAt dec lf.ration that not only 

thoae statutes but othera aT·c 1n violation of t ho 14th 

AmenClnJC:nt. thin k it 1a ncces e for thu · t.o put in 

the {2) at they c.: · rt 1r .• mod1<l .cl;,· ',..o r eo 

( 3) F' :l.le 

day •tai .. a nd 

t r u 1t · ri at tt 
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that should expect 1f lie cannot get the decree 111hi.Ch 

will eay that as or the next school 

Justice you are saying is that 

the decision of this Co rt on t•'la.y 17 . 1954 was not empty 

\>lOrds. that a dcclat•ation of unconstitutionality of 

e verything tha t made a on the grount:1 of t•ace. 

l:Jhat you went is a mani fe station cle3.r and unequivo-

cal on that .. that statr J ,. the countie s . the cit ies and the 

schools • al l ar c affec t ed \Ole hove cu oca 

and n.·;t the <..:or ld at la ,•ge " 

Nr . Yes. sir. 

ua tice That .. in good faith. thia 

dec laration should be 1nto action ? 

Nr. . Marsha ll : That 1a "What we "'cu ld like to have. 

hccauoe we take the pos l t1o that th i s Com·t. co lrj hove order-ed 

this done i mmediate l y aft r;r the May 17th dec1.s l.on., could it 

not? 

J ustice Fra nk! r t cr : Jt co1 la I t might no 

lllcll 3.Y sooe physica l t.hat can be uld ho done 

in the next five m1nuteo . 

Nr . Harahall : No . air . 

Justice Franlc!'ur ter: Thoro are certain unalterable 

facts or life tl".at cnn not be chanr;ed even by thi Court . I 

am not talking ahou t h f e c 11nsa or 0 l l • to t 11c1ns .1 ou 

f]1 t •1 t11l tl> • <.CO •• or '.. ,,,J, r1 or p • o 1 .. 
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and all the complexities that go •ith the administering of 

schools. 

Mr. Marshall: What I •ould aay. Mr. Justice 

Frankfurter. is that it should be done as of the school term 

which is September. 1955. I am getting to using again. 

And ·no111 111e talre the position that the court 

do it. That is the ftrr.6arnental place are now. It ia whethr 

or not the Court Jhcu:l." fi o it. And \'le take the position that 

having done t his. having gone in to answering the broad 

equity there is o que stion about the gradual 

effective-JHe say it can never be effective and tha t having 

ans111ered those .. 111e then r..ay that 111e come back to the point 

that this court at this time should entet• t.hat type of 

decree .. tha t 3.s the substance of our position. 

Justice Hat'la : I 111ant to an i< you t h i o quea t 1om It 

may a ppear to he a little on the technica l aide. hut I 

think it is bound up \lith the baste problem . Do you cona1t1cr 

hat the dect.•ee. 111hether it io e nte r ed b:J the Diatr1ct Court 

or this Court. do you cons1dol' that its enforccm<•nt pTov1aiona 

can Tun in .- :.vor of any other than t hose "Who o.Te named 

as Plaintif f s in the oe paTticular 

Mr. l-1arehall: It is rr.ry under etanding .. Mr. Justice 

HaTlan. that in the Fedet•al claa a au1t. t hat 1f the entire cl'"\8 

ie not actu lly rece1v TIL -re lief. the only y mem r of 

c a cafl ,fol'C i t 1 nt. •r ·nc. 
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J ustice In you 

these eo-called class s uits as c l aea suit e and 

only those who become pa rties to the 

actually take advantage of the 

l·1r. \·le had a situation lik.e that in 

one of t ea cher salary cases rather than to try to 

do anything mor e .. 1tle met-e l y had them file a t-eculat- inter vontion 

that 'lrlas af tct- j udgment and appea l and it wns bac k in the 

Dist r i ct Court and it \183 granted. and o ce the i r.t ervention 

t·l<lS the t-eli ef was ox tended to the •thole c:as s. nut 

I \-!OUld as sut;;e .. sir .. th: t any school boarrJ .. includi ng the t'lrlo 

school boards before this Court .. wul d gl.'nnt re l i e f t o the 

local class. 'l'here i s one case - -the Hi l l 1ams vs. t he Kan an a 

City Pal.'k COh1mission . It is a Oour t of case . The 

District Cou t aai rJ tha t ou1t wae no sui t .. thB. t 

it v1as no good i n rP.gard t o the se persona l right s but t he Court 

of Appeal s said that 10 the dec1eion but we do not 

have to pass on the c laa act1.on h cause \·t e c. s ure 

the d i str i ct court will rot c t the c l ass. I 

I am sure whatever decre e 1n entered i n this case . 1 havo 

cvory faith the locvl o hool hoard ou give 1t to 

the hole class . I do not t11nk they wi ll rcst l.'ict i t 

to the individuals. 

J u 1c0 Fr n v to r' fin th c 1:1 • 

uuder ,. ,;vu • u:l 
in tho 
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V1rg1n1a caee •• have be tot-e ue. Prince Edward County and 

that 1a the only county . 

Nt-. Mat-shall : Yea. e1t-. and only the high school 

students. 

Justice Ft-anl:fut-tet-: so that ia the only claaa befot-e 

us? 

Mr. Marshall : Yes. 

Justice Frankfurter: In it was indicated 

that the cl sa is the pupils seeking admittance to two 

namelj schools. 

The wot'd 11 cle os" cannot be used to cover a state 

or the nation? 

Mr. I do not see how i t can. 

Justice May I ask you thia about the 

South Carolina caae. That is a school (Uatrict , How ma ny 

are i nvolve d or be involved in that? H0\·1 r.lany schools? 

I"lr. Marshall : The number of students--I got through 

Hr . HcCF1gg. the lawyer on the thot' a1de . The t ota l number 

i s 2 , 858. That io 1n ecl,ool oiatr i ct 1. 

Justice Blac k : Tha t is the only school.that ia 

the onl y 1nvol ed? 

Mr. Mar sh a ll: That 1a the only diatt-1ct involv d. 

Justice Blac ·: How many schools? 

Marohal : F our school • one combina tion on t 
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earre grounds of an eler.er. ary high school t'or 111h1te atudenta 

a nd thtee schools for 

Justice Black: As I undet'stand as far aa 

Carolina is co1cer1 this order 111ould af 'ect tho 

p pile in that district £:nd no others? 

1·1r f.lat'shall: /. bsolutely. I do not see hOIII the 

decree could--

Jus tice Black: It \JOuld require new litigation to 

f fect other students in South 

I·:r. Marsha ll: Unles3 in the t\lo cases 1 mention in 

(ar yl no a . d Louisia na .. t het'e co ld be a posGihiUty that the 

othe rs ould agree. For oxe rople .. gett1ng back t o our University 

and g'X'c>duate schools .. At' l:ansas ope rated ita school 

h i c the Sirmel ca se lila:J in this cou'X't before i t waa 

dec1d.e' and there "as a t Ji ll1ngne aa to go along. 

Jus tice Th(:y mi ght uo it voluntat'ily. 

Jcat ice As far aa tho Co 'X't ot'der 

.. 1t ve t o be a s def inice a1d apcoif1c 

a a the statute on wt11ch a charJe TllJ.!l be!.ng marie gainat a pe'X'son 

t'o'X' a n offense? 

r.tr. Marahall: I think eo. In addit1 n to that . 

r:.r. J us tice Bl ack .. aa I 1a1 bet' or .. mayhe I could say it 

b:.lt I not ho 1 e:ve; o.; ur. or t o 

the Fourth Circuit 111ou1r1 • & •r {;nu 1 

c t of · p 

.1. ... d 1c t1on or 

by that 

0 hl 

LoneDissent.org



153 

cOCDPliance . Maybe eome •ould at>gue it to the point •here 

well. if you dO not. •e will sue. But •• •ould have stare 

diciais in a cit>cuit where atat'e dicisis ie quite 

Justice Blac t<:.: But the courts 111ould be left 

with an order which invol ves only pupils. as to the 

rather than one which ould involve all the PLlPile 

in the state. 

f.1r. Marsha 11: I would say that--f.'lr . Justice Black. 

I Just o not believe tt is that important. I thin k that the 

whole 3tate is for ir. ... accot>ding 

to the Attorney aenot'al--it i s pra tically u about 

that. 

Justice Blactc: Do I unr1erstancJ that 1t is your 

position that we n:uat consider this order 'ltl ith reference t o 

outh Carolina involving one 'Ustri c t aa thoug it affe cts 

the "Jlhole state? 

Marshall: No. I say that I gathet' d,maybe 

ft'om the pt>e iminat'y sentence at the end of the 

May 17th oecis1on where the atutcment was made this 

1aa going to he aet for reat>gument that becau c 

he e are claas actions and the ,,ide applicability--and I 

fot' one .. and cc'l' t ·u rJ that .. that alth(..l "h nobody 

b t these t"<JO countic ,, ,)re involved .. that conoidcra tion 

t ou . b giv n our OJ to t c t e '· of 1. \>lith th 

in;; t. · t t d .. .'l ,, :1. >? 
hat 1 th only re on I 
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bring this in. I 111ould be pel"fectl.y •1ll1ng. I do not 

think thel"e ia anything 1n my except the t1l"at 

part about ho111 this 111ould affect Topeka. Kanaas aa that •oul4 

he changed either 111ay. 

Justice May I eay this apropos of 

last statement. or you could not have 

local with to the applicability of the 

14th .Aroendment. 

Mr. Yee. air. 

Justice Frankfurter: .And say that race is not allowed 

to he. is an inadmisaible differential as to Clarendon 

Count y. south Carolina. but admissible in some other 

count·. any general lunguage in t he opinion dealing 

wit t he s hstantive question i s one thing? 

l-1r . fJ!arshall: I so. I think there io no 

ques tion about that. But 1 think 111e to alao make 

it clear while we are t l k!ng about the effect of this 

or rather. this takes in the jud ment of th1a Coul"t. 

that we point out at tho e . d of O.Jl" l"O t:> lY b't•ief a point 

that we nave not wanted to point out but we fel t obliGed 

to. 1s that a decree in ·his case .. a _! u r .. c;mc 1t in this coso. 

which aay3 that the of the 14.h me1dmant 

ae it a pplies to can 'e l)o i po •r.l at t he! judgment of 

an:r d strict court . 1 t r .J r v a v ·y , ifficu t 

t o. •· , . ... ) o 1. ions of 
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the Conet1tut1on that th1a Oourt hal never even thought 

about and I aeaun that I am convinced th1e court would not 

do 1t but I am moat sure tha t they '1111 be urged over and 

over again on the basta or the Bt·1gga caee that th1a ne'upaper. 

the local state judge did not like. and said go out 

of business--that because of their terrific love for the 

Judge and hatred f r t he neNs a pcr , we had better let you 

stay out of business for six months. 

To my mind that is Just horrible to think of. 

Justice Frankfur ter: I am going to auggeat .. t-1r. 

.. speaking for Ly 3e lf .. the question is not what we 

should not like in a r}ccl·ee but \Oihat \•Jo should l ike. 

Mr. fiiarshall: That is the very que ot i on \Ole have 

here a nd \'lhich the Oourt has copies of . The se a r e two 

decree s. The fit>st one is t he ' .e hat 111 e think we are 

entitled to iiih1ch 'IIIOUld r equir e a.uro1 ss1on by ;::ieptember of 

1955 and t he othet• ia 'c;he alt ernati ve decree .. a osmoe that 

the Court \OIOUld not en 'cer t a t .. req admis s ion as of 

Septembe r of 1956. 
On those decrees. I , ,ould like also to say to 

Chief Justice Warren anQ the th· t with your pc roiaa ion--

thio i s the Joint sug--e st1on of t he lalllyet·o in Topeka., Delaware .. 

Vi rgil"lia .. a d South Caro 1na nd \010 coulrl h uve made different 

onen for e ach one :1th Jtcte a d t c Dcf nda nte .. but \010 

... v th1 on 
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because it 1s the Joint agreement or all or the that 

thie is t e t pe we would recommend to the we had 

1t drafted the ument and we expected to 

ask to submit it bocaueo we 

not too so aa of 1 at night we--is it all 

is 1t all t fo•· that to apply to Topeka? 

The Chief Justice: It 1a all right. 

Ju3tice Reed: Do thet:c decrees ta\te into cona1A.orat1on 

the making of the school d1str1etn? 

Nr. Narshall: Yea .. sir. I might get to that. \'Ia 

the position that--you wil notice here that it says--the 

one that gives the t ime . 

Justice Reed: Three. 

Hr. Yes .. air . 

3 (a) .. the third page ahrn1s the diotr1c t cout't 

11 that the t,.,a sit 1on to a school system not bUsed on 

t'ace and colot' d1atinr.t iona volve such a rae-

t ot's.," e used that t he d1 ::; tt•1ct1.nc .. t e aaaign1ng 

of pupils. the assignment of buildings .. the assigning of 

teachers. at'e all adminiett'attve details. 

At least -we think they c.ro adr.11o12tt', t 1ve Cietaile. 

Once that 1e to the d1stt'1ct aa tie .. 

the d1atr·1ct cout't ,,oulo g1vc t hem anothot' 

Ju:J t i.CO C:Un •,;; !Oitl m lc;h t o r t r' he Fourth 

c 1t'Cu1t of sout. Ce •o 1 a ha\.c ·;hen U C/ "· thin \dog oi' 
LoneDissent.org



157 

but equal? 

Six months. 

Juatic That was to build racilitiea. 

what was the of that? 

• r-1al'atulll : The was to for 

facilities and if I col'rectly. when they appeared 

i n t he COUl't . they h&1 mnde ttll of the preparat ions including 

the fa c t tha t they h ad let. not only appl'opr i ated the 

money. a nd eo forth. t hey let the contra c t to build the 

ne1:J Negro sc' oola a d \•l r. the pos i tion t h nt merelY 

for the purpos e of the s pat•a t e a nd equa l point which 

Ttle \>Jere willing to . for al l 1ntcnt e ano pu poses --that 

to;ou l d be all of that. 

J us t i ce Clarl: : Was t here any q ue stion of fa cilities 

i n t . i s particu lar di !:l t' r i c t? 

Mr. Marshall : Thc r·c i s no que s tion about the 

f ac i lities in hince We agree d as of t he firs t 

al'gur::cnt in th i s case . there 111 ::J. a no questi on in C -'-ar endon 

County ana t h.ere 1 a no que3tion 1n hincc County. so .. 

the physical fac111t1e s are ent irely out of the case s o 

far as we can see. 

Justi ce Fran \ :fur t r: Hr . r a rshu 1.. in all the 

p 1or caJe s_, the _, aorj S 10.1tt ,;oeea _. and all 

hct class of r. 1 1- -

y c " '- . 
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Jua t.1 l• f.'t>an urterz --in any of them vae 

there any cqu1l:"C r:- t: t •f ni:wt.1on of the school ayeteiD 

other than tho oor e t>.•lu•S.e s . l)t1 of 8 

• It 11;ae nothing but the registration 

detail .. the-:,r h a to do o·'·he','Vi8e . 

Jul! ti\.!c .. 'Ihe'N! 1.1e.a no p1.•oblew t1h.z t 

udr.o!.ni:s'i:.<·at:-vn? 

E • r!one 1 o.:. . T'ner o would 

b ..... heen if t ht•:y to e:J.::'!.r;n '!:.hCI!l 1; u ri1ffet'ent 

.;:.lac e: ... b u t d 11'i no t. do i' • 

t 1'. !1al.' -::b0:1.l: 'The qUe3t1on of admitting thetn. 

\-Je think i n O\U' rol'1EJf .. t-Ie h...<: .. V(' ·:· 1 11 the. ' l!lttle::: .. 

.. · :..11 'iV:! p;•o,>i, lt'I•Hi but t a lte the position that .. 

if they ca•1 \'!O''}r 1:he r1 .. i j_ J L · t.l'l.f i \• .,t r.i.. u t of <: c,lurnbia,. 

In co:Jc :.!.L'.ai # _n s o far as p.::.:r<-.ic ul ..:.. c. ns onr 

i .J c.:o:-Jt' et• :'ler! ,. I i :J,1 to leaVll · .... t j .tne fat' rebuttal--

1n summing up .. 11lhile 1:1 €.' fl'r !.1 be that wo a t'e ent1tled 

to this type of decl'C t ;;., t 111 ou l d com- under• tl ., a n<.1111Cl' to 

•od.ual 

ad.1 u stoont ou lrl n '- r . ; t t' ? ··ln 1.' the t ltcLt1o of 

• ch . c; ., , ... y 
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only at that stage that asum1:1g that that ie done. then e 

believe that the least should expect ie that protection be 

given to these cases. For example. the children in thee 

caeca and the class that they represent . 

They are graduating every day . That is the 

\)tle 1.ssue involved 1n this case. Hhen !:)O t'rora 

tne issue of the i ndividual named involved 

anu get to tne class. th . class is liraited to children of 

age. Your school a ge is something you cannot contt"ol and 

any de l ay in that is co.1t l y. The court has sa11 t at that 

s gregation syste1.1 could ver.•y 1 he ha ming th se children 

persona l ly . On the hand4 have thia effort to--these 

plans t') protect people ' s rights aga inst these theories . 

thesE: predictions of ca t'l not he done . And aven i f this 

court should talt.:e that p sit1on4 "'le believe that a deadline 

date is the only thing that prevent our a rriving at the 

position in the Attorney General of Virginia's reply brief 

on the last page h e sayn .. "'I'he only thtnr; that would do 

him any gooC' is an 1nterrn1nablc period of' <\eaeg;regat ion 

and .. as bet.,.l(:len that and 111e th i n k 111e a\"e clearly ent i tled 

to. 111e aay t hat the only thing that 111i.ll protect us i s a 

deadli ne because 111 e hope t he court 111111 recogni zo that 

there i a prac; tically no 'lay u the sun t at a 

.. unr..cr any cll.:crce .. c.ou l rl that the delay 

·, ., • , , t one 0 I t ''J th 'r. •. 
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solve this v r y dif 1cu l t p oblem# 1t se me to ue that th 

anS'-'ler should be that t M.s is not a matter for local 

option. Th1e is not a mr tter tha t shall be gear ed down to the 

loca l mores a no customs r each communit i n the coun t r y . 

to t he extent tha t #not t he hut t .e mt't'ee a.nd cue-

t oms of some peopl e i n 3 •me con:•mllnit wt l 1 what 

at•e and h o'<l they sha l l e nfor ced in so frn.• nf! cona t t +. tional 

r ights are concerned. 

J ust i ce Reed: Nr . Mar sha 11.. I f rom y ou-r 

a!' guroent that" g ·adua l 11 ha s no pl e.ce 1n your thin\:1ng as r a.r 

as the is concern d? 

Mt'. 'J would say pretty 1110 lL yes . I would 

any gradtal i.e involved t n this ao of ne11l because 

and s outh Carolina and t he other nave had 

from NaJ 17 unt il now .. w'b.ich is a l o s t a year. 

Just i ce Reed: I was thinking of a which 

say that seg1.•cgat1 n # or dese g1.•egat1on 1.>1ould at a t' t through 

the first grade a nd run through the yeat's. 

Mr. Mar shall: Ye s .. the 12 y eat'a . 

Just ice Reed: Tw o 'lt a ti1.1e or 111hatc cr it 

might te t .at i n places l 1ke >X)Ut h Cal."Cil' 10. I undnr atand 

the percenta e of the t' aces 13 qu:::.tc 

pot' cent 111h1tc? 
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perhaps it I think in Ne• York. 

Mr • Jllarahall: It Indiana that had a five-year 

plan. I forget 1t was broken dO'In. The interesting thing 

there '-s that most of them cleaneli up ris,ht qu1ck and 

some of them wa1ted until the f1ve yeal.•s --the last day. You 

'lad that variation within the state. But I would eay,. s1r ... that 

on this--if I may extend your plan of two years a year,. the 

studies that I have had on 1t show that the original 

a 12-year plan,. the f1l.' st year coming in,. next year anl1 go1ng 

up that way. It 1s our idea--

Just 1ce Reed: I think that has been used 1n some or 

the schools h t; re in the 1att•1ct? 

Mr • Mar aha 11: ll ot that 1 knO\'l or • 

Justice Reed: In the public schools? 

Mr. Marshall: Not that I know of. 

But my anaMer to that is that there you not onlY 

destroy completely the ·eights of !:;he i .nd1v1dual ... you 

destroy the r1ghte of tho whole cla us. 

Nobody 1n that clas 11d.ll ever gEtt m1xod educc.t.l.vr•, 

That 1s OUl' ana111er to that. 

The Chief Ju s i· J.. Oe: Mr. Rogel's? 

OF MR. R. vi. ·,- LIOT'T ET AL 

By Mr S. E. Roger • 

Mr. Rog ro: ·· ·• cC.l ge 1t11ll make th- 1n 1Dill 

h1of Jt o 1 
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I would like to Just have the indulgence of the 

Court for about five or ten m1nuteaA since I coroe from the 

d istrict involved. 

I live in the I am associated 

daily the P obl ros that \le have. I -..ould like to have 

just an opportunity to D01nt to some of those 1robl.ems. 

It seeme to be gn1zee by our that 

these are ter-r1f1.c problcrua. Ti'ley a ·e t he gr a test problema 

t hat have been presented to our pe ople in th is 

t h i s century. 

!':.n.ve only a •. ho w0uld he i nvolVC' tl i n t 1e 1. . t G nt ion 

ot' the dese[.;re g<...t i on. \.c a re not in the JOJ i t1on f the 

Dis trict of Coll:whi a .. 1tJhrre o r sc ool autho itiea ar<;: not 

·csponeible to t he p.:;ople in the Dist-r i c t . l(ic ·. ·e not in 

t he position of the Dist r i ct \••here o ur .:.1 '- hool fu nds cotre ft'on1 

others than he pco9le the <.:• 'P an agt' i cultural 

community. vie hc:.vc no in,. ua t•lcn r. .., 'I J..ll notl fro .1 i ,, 

r ecord . A3 or chi lOrcn ere eeuc Ltcd fro rn 1 n o 

t ::;orne nnna in & t hor.1 h 

f armi ng .. oorne to a . 0 lahoc l c • t'rn:J. hu1 1ro3 

'!l ll .J l oym ·n 

·Jhere . Ie t.l rl t o th.., l<ln'l .. rcf ct·e . \f.' 1 t. 1n 

t he [looition <) J ,rl .c (> 1 
:·1 ' • K rno.n 

·: L 
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that there wore no •hite children aent to th1e particular 

Negt-o school .. that the could not be solved by just 

moving away from the district .. becc.uso 'lie can not--lfle are 

tied to the land and a not t ake the land with us. 

SO our school d i strict .. being an 

d i str ict .. and being tied as 1.1e al'e to the l a n<J. we haV to 

face our problems ther e .. moving away. 

Justice Reed: \·!:1.at :ta yo ur d i otr i ct . 1a i t a 

countY dis tt' ict? 

Hr. Rogers : No . s h · .. 1t 13 only one-third. Our 

_e cct ·posed of +.he old p::ta:1t a t 1on _cct1on of the 

country .. fron t ing a dee p curve in the sant ee River. It 

... 11 f or t ha t t'eason that o r Ne gt•o po pula t ... on 1 3 JO large in 

t h a t district a nd our "'h1te popu lat . on eo s1J1B.ll. Ther l;! h :J 

not been very much chanzo in the tex ture of tnc p0pulat1on 

o•Jer t he ye zo o . \·In diff •r f-r m the ec;1ool r. tstt•i t adjoining 

u s .. another uchool i n the count y. Yet . if you go 

t o he ext 3Chool distric t .. No . J .. 'e t a a 1 .. 2 .. 3 .. 1n No. 3 

ther e probably you 111ill f i ne t ho1r pt•o l e m 1 CI n t as barl 

as our o. We do not .on o 

So .. if t·l l'.l r1 A - -14' GO'.l' 't ohould or rl r the 

i mmetU a te C30f:.\' cr. ·i0'1 # t "'..e 1m1 ..,,'J I.J 1 
... •3 i ntcet· 1 1 0 of t h 

achoo l s or th1:J r. t a tt' ict • c ..,ou d --H ould o t produc 

1ntCut' t-io r l ·Jt '()LI c I r.' 1n , ". .l.' r •i nc.l u or m1. 
an 

.. 4• 

t .o 1hi t c no t c c lt.V , :J (; v<l , · t r.;t ' l y b· 
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the of the white children that we have there to 

the Negro because our ratio of population is 

approximately 9 to 1 in s udente 1n the school population. 

Justice Frankfucter: Could I trouble you to state 

the schools that are 1nvo ved in your district the 

po pulation of those bo h in and 1n d1vieio.l 

white and Negroes ? also the diata ces that they 

are apa t. 

N'r. Ro era: I hink I en you t ' air . Tho 

tota l en1'oll ent in the d :.stt·1c t lo d0111 a bo:lt 20 students 

by the from time of t he of th i s ca uo. Of 

co lot'cd at r:3e ts at'e 2559 . The wl. 1. s tudents a1.•e 

2 99. That dr op ha s been e r: ti"t'ely 1n the olo c d ch ldrcn. 

first school ia ·che Somerton .1 Th a ld ' l emcntary 

School oc c ur>1.es one lot and t 110 adjo1nin(1; b 1ld 1nga. The 

cle mc n t a1'y ochool has a tc ta l f 170 stude nts . th!o ls the white 

ochool . The high school ha s 123 . TI1 Scotch 

:h i ch is 1n t he of 1 J a uat• tec of 

a mile ay . ao 700 --that 1o the d och ol h .o 738 1 • 

the elementary school a n1 408 i n the 11 1 u 

locate d a bout f ou n1lea to th6 of t he ton oc. ol- -

o hea o --1t is n lc ,) r: tar y sc oo . El ' • h J50 :• ooo .. that 

1c t he ccro a f'uu ... .. oo 'lh c 

l oca t o . b m!l 1 t o 0 . "l h 1 :J 
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They are all Negro students. The Negro H1gh 

School 1s run on the bao i a of four the 9-4 plan. 9 

the. e lementary and 4 years 1n high school. The •h1te 

school is t'un on the bas t a or 6 Years 1n the elementary 

and 6 years 1n the high school. 

Raving that poJulation to t1ee l wit ·l .. of 

have the adm1nts ·rat 1ve functions that our opponents 

have t o. 

Just ice FranKf rter : I take it that t he colored 

schools be taught by all colored teachers. a nd the 

t1h1te school:::- -

fl.r. Roget·o: 'i'l ey now. 

Justice Frankf · ter: 'H. t k1 1d of cond1 t1on? 

Mr . Rogers: Yes . air . 1s no 1nt grat1on of the 

J st1ce Frankfurter: 1be s i ze of the claoae3 .. 

are they the same in the respective schoola ? 

Mr. Roge ro : ly . e"j' 21.r. ou h v - -you 

get th t froro yo n the d1ntr1cto 

there are 54 colored cl . . u d 13 hitc sroomo. 

They are d1 i dcn out the vu lous 3chcolo. 

r can eive you those o-r• t :1.0 1'3. 1f yo wn t.h •r1 . 

J u t1ce c cr : Th pt·o ·t i l)n!l · t'c 

a 1:1.tt v it 1n f a' or of :..h · lh it c.: c a :w o 'l 
., 
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you have a m1 1mum to run a school that you have 

to have. 

Dut addition to those things wa must 

that 1n the very statement that '-'las f1lel1. by the Appellants .. 

called a 9ocial science statcmat t 1n the or igin 1 cauoea .. 

at t ention wa s called to t he fact that the question of descure-

gat1on involved problem:J that we e as they uoe in the 

frontiers of scient ific knowledr;e. i-le thnt vet•y much 

1n this district becau s • we have had n oociety 

f or more t han centu ·ien, An this Cou •t ca lled attention 

to the fact thet we no t ur c lock of p ocreoo back 

t o 1895 or even 1968 .. u ., ing '·ll h : nio that 't! C c a 0 ' 1 rc 

no-J; eJ<.plorin' the front :.cr3 of c1en t iflc I< o·.·. l crlGc .. I do not 

believe that in a hi- a<;lal S OCi ) .. t t \ '1 a 1 the clock 

fon1ard ab upt.ly to 2)15 o·r •. 0<, 5 . \tiC can ho t::> a1d 

t at has b-en he 1 ped. 

Great p ., t, h n h3CO \1 \ equ u . ..:e 

1n this district , \'1e hn'lte - t•cat deal d ney 

equal i zat i on. l:Te are 600d 'I :>r k. i'ho t o . a 1' om thn t 

dlatr1ct go1nc ou t ycr1. nd teac 1 ru. 

The .itc Ci\1ldrer. a. e t a .Ja ·•-. 1
•1l e'..h- r ,., 11\<..e it 

or not .. the "' 1o a foelL r; 1 n t h: Lt...:t. ·it:t · h e 

!ea"'c;t·cc t1oo of r t 1. .,)\ vol r..or:- rr t 

'· "c c 
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area. ie the understatement of the year. but ve •ould •1eh 

to worlc w1th1n the ft•amevork ot the decision. but •e do lalOIII 

that we are faced with problema that can not be aolved 

except with a change of attitude and those attitudes will 

have to changed slowly . not quickly. 

As a we are asking that the cases be sent 

hack without instructions. but to be sen back to the lower 

court for action in conf ormity with the provis ions of the 

decision. 

J ustice Franlcf ..1rter: vlould i t not be fair to say 

that att itudes i n this t< ld are not changed o.b tractly. 

&3 it were. by reading t hat a ttitude s 1re pa tly 

the result of working .. a titude.s a re partly the t• . .;, sult of 

a ct ion? 

f.lr. Rogers: I think so. 

Justice Frankfurter: Hould that b€ a fu r statement? 

f.lr. Rogers: Yes. sir . I th ink sc. Our :.;0..:ioloc;1s+o 

have had a vecy difficult t:tme :t c.yirg atc;i.tw1e 

comes from or 1t c c..n b£! cLanc,e· • Bt.t i t r oe o t ave to 

e in the ociety as it 1orks . 

Juut i ce Frankf lrtet': But you r o n t foltj you 

hands and wait for an <:t ;1tur1e to chanf:e by it "' f? 

Nr. Rogers: n,. Jt You ca.l noi.. . a · haa not been 

!lone h re. That 13 n ot h l: 1" '0 1"' 1 U 1 • di •i l: L, \·lc 1.1v 
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I am aure. But to a1mpl aay you have to change your att itude 

ia not going to change 1 t. 

Justice Harlan : Mr. Rogers. is the total 

adult population in the d istrict the racee--

\'lh1tee and Negroes? 

Nr. Rogers: I do not have the d1v1s1on of the 

adults. I can tell you 1t is about 6 t o 1 . it 1a not quite 

a s much as in the school age. Cut• colot'e., population is 

a bout 8 to 1 . It is not uite the eame. 

The Chief J unt:.ce : yt):;c t·t:4 1.'es for an open 

predicated upon t e as3 mption t hat school 

dist rict will 1mmed1at cl und e't'c::.l, e to conforr. to the 

opinion .:>f this c. ourt of la .. t and to t .e dccree .or ta 

_t on t he ha:is--

Roger s : Chief Juat1ce. to ::Jay we will conform 

depends on '.;he tjec r ee ha 11e.J dO\l :1. I am fra r. t o tell you, t 

n ow in our distric t I do not c;hink that 1:1e \1 111 send -- the 

'Ill 1te !;)eople of the "to+;.• i ct '..J il l (:jend t h i ' child,· • .1 to t h e 

l. egl'O ochool::J . It wol.!ld be u. fair to tell the Court that 

\-le are going to do that. I do not think it i s . Dut I do th1nlc 

tnat some thing can he out. ve 3 • 

The Chief J c cc : It 1o not a of 

attitude . it 1s a qu of co arming to tn ee . 

Ia thct·e a ny bae i o upcn 1ch c· 1 :J. •ur.1C tl" t tr.ero 1 11 

·•.,jJC<Jr •• 
n .•• , 1£ 
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Mr Rogers: Mr. Chief Justice. I would say that •e 

would present our problem. as I it. if the 

decree is sent out. that we would present our problem to the 

District Court we a e in the Fourth Circuit. Our 

has just told this Court how the Fourth Cit<cuit has been -·-

he has no fear of the Fourth Circuit. feel we ca1 expect the 

Courts in the Fourth Circuit and the people of the d1atr1Dt to 

.;.ut s mething in ac cordance with your decree . 

The Chief Justice: Don't you that tho 

question as to Tllhcthet' t he d i8tt'1 :t 3:;.11 a ttempt to comply 

should be considered in any such dect'ee? 

fill' . Rogers: Not ,tx::cessaril.>· s ir. I think tho.t should 

he left to t he lo'<let' court. 

The Ch1ef Justice : J\nd \'lhy? 

f>1r Rogers: Your Honors .. we have la id dow here 

1n this Court the pr1nci) e t ha segt'ecation i unconst itutional. 

'i'he lo ·er cout't \tle feel is t he place t c..t the machinery 

shoula 'tle set in motion t o cr.mfortn to tha t. 

The Chief J ustl.ce: But you o.re not \·1 1lling to 

say het'e t hat there 'IIIOUlrl be nn hC'nes t atteu vt t c c onf n1 

t o this de c t'ee . 1f 1.1e _d lea ve it to t.hc d13tr1c t court;? 

R l ·• I t Tr t ua the ot•cl "honest" r: t'. o. n no • u.. _ 

cut of thct L. 

'.l Chic J U'' .c . lr. v ,..1 • , 
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l'ight n0111 •• ould not confol'm ...... '-IOUld not eenc1 our •hS.te 

children to the Negl'o echoole. 

The Chief Justice: Thank you. 

Justice Burton: Ml'. that might not mean that 

you would violate the dect'ee--

Ml'. Rogel's: No. sir. 

Justice Burton: --it '-!ould mean that you 

send your children to some othel' school. some ethel' than public 

school? 

Ml'. Rogers: \'le do not want to say that would 

violate it. ·1e are tl'ying to 'I'IOt' k -within 1.t. We hope the Court 

t·lill give us a decree tha t we can 11l1th1P, 

Justice Ft'an d'urte : Nay I ao k c,ne rore question? 

Am I t'i.ght - -I am not as Icing a leading 4 cation-- in think.1.ng 

that you have 6aid or :;"ll lieJ . a .. ·e you aaki l3 th13 Court to 

reconsider the of uncons titut:io 1nh.ty of laat 

f·1ay? 

Nr. Rogers: No. \·1e at'e 1skin3 the opportunity to 

'tt!Orl' the matter out at the l ocal level. 

J stice Franld'u. ter t You are not inferentiallY 

or r emotely ominc thi s court and that 

decision \olas a mistake and whnt went on before .hould be 

continued? 

n"' . Ho' .. t':J:..:. rn. c ·tn . y n, . a 

argument . no. ai r . 

----- --=-=-
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Ju t1ce Pranld'uriet': All r 1ght. 

i be Chief Juet1ce: Mr. you may proceed. 

T 00 BEHAlF OP R. W. ELLIOTT, E•r AL 

By Mr. Robert McC. F 1gg. 

Mr. All sir. 

Justice Frankfurter: I take 1t you and your 

associate adddreae yourselves to our mindo in your 

argument. t-•e are dealing with the aect'ct recesses of the 

mind . 

Mr. McC. F1gg: I do not believe we have any mental 

rese r vations in what \·l e r.e t t'y1ng to sa;;. I t 1nk Mr. Rogot'a 

and I both unde\"'etand thc:.t we we ·e not uv here to 

reconsiaer the dec ision f 17 . 1954. 

It seems to me t ha t tha t deciaicn ru1ght be ao.1d 

to be the declaration of t he t'1ghta of thA ().3t' t1clo tha t 

Tllare asked for when th io declaratory action 111ao bl.•ought. In 

many cases of declarat ot'y Judgment .. the c.;out' 13 go no further . 

Ths cout' t may .. howevet' .. pt'oce d to gt'ant auch aa may be 

t'anted by the ohowing ror•.r1z in act io o in dec l a ratory 

judgments as I understand the pt'ocudut•e .. and 11. aeem 

that maybe the que stion '<ih i ch \Je at' e di ' c.uotl og he t'e .. 1s how 

m ch further the Cou:o t ahou d go th.an t he dec at:'a t1on of the 

rights of the pat't1c:. \1 :: C. l.'C he o a :,wer i.\', 1• p l'\\cula.r 

t 1r1 0 ap.:lc 1f1c que a t on'' J · ... t 1 J h 1\ i.J . 1 • 'I - f 'Jt'th que at n 

tiC. 1n ct.' --·l . 1. .iw . • • tnlt 
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a decree should neceesarily providing that Nearo 

children should forthwith be admitted to echoola ot the1r own 

choice 'lith1n the lin.1t of normal geog'l,aphical school 

diatric ting. 

We did say that we th1nk that this Court in the 

of ita equity does have the po er to permit an 

effectivt gradual adjust ent to be brought about from exiat1ng 

ayate!"i1a to a system not baaed on color distinctions. In 

the argument yesterday i t seemed to me to be suggested that 

the characterization of he rights of the appellants ne 

persou'll anQ ca3t some dou'ht in the mi nds of our 

adversaries as to whethe· theso eq uity powers were as 

broad in this case as they are traditionally held to be in 

the equitable jurisdiction of the United State s courts . In the 

hriefe which have been f i led by the Attorney General of the 

United States 1n this a ll three of it haa been 

emphasized that the powe' of the c ourt in the ir opinion io not 

limited by the characterizat i on of the righta a3 personal 

and pre sent • 

And reference -:s mad in one of t hese briefs to 

Chief tJ!arshall ' s ata toment in Co:,·noa gainat ViC'ginia# 

that general expressions in every opinion a1.'e o be taken i n 

connection with the cc:.ae 1n ll!ich thoeo J cu 1 ne are used .. 

[. ti ·t 1. e CO 10., " t:r (,, ·• .L h ":'):J' 
4.Cd# but 

o to control the nont ln a Ot; ao \ .,,, t uuit wh n th LoneDissent.org
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very point ia presented for de ci 1on . 

And Attorney Genera l t·icGrannery and • ttorney Gen ral 

in both brief s have bee n filed by in 

this have urged t he view t he cour t doea not have 

its full equitable dis r et ion to deal thiJ litiga tion. 

They say t hat a court of equi ty is not bound t o direct 

any particular form of r el i e f .. t e.t i t has 4-'ul l power to 

fashion a remedy which wi ll be ut t he or.d s of 

j ust tee i n the pal't1cu :t.a r cit•cumstance :-: . 'rh, . say tha t. Congt>e oa 

exp e ss l y empowered th Cour t to enter ouch appropr ! ata 

de cr ee or Ot'de r Ol' req i r e s uch fur t h o p1.•oceed1ngs to he 

had as may be just under ch:J c i rc uro::• ... cc a . Al d the.t the 

needs of the public ami the e f t'c t of pro rK 3ed decr ee a on 

t h e ge neral 111elfar e a'Ce ah1u.y s a r ele vant if nc,t par amount 

concern to a cour t of jue' ... i ce. and tha'.:; 111h..:re p blic 1nter ea t s 

a re eq uitabl e pr:.ttlcr s as sume a n C ' e n br oade r a nd 

mor e f l exible charac ter than whGn only a !1'C' ivate cont t•overey 

ia a t stake . 

T'11 <. i. is a quc t at1o . f 'f 111 th de cis1 n of th 1a 

Cour t in Porte r ve. vlarnet· in 320 U. S . 

\rJe t h in k that· the s t e; .... eat101 i n t \le E.r gume nt ye ator-

day that t here may be come 11r.,it<:. t i on cr. t he eqt.1t y po 1e l' 

of thi s Cou t to t c1 ·cumst to authoriZe 

the cons i deration oi: the c;!.;. ClAn :.c..r,e ( :1 1n •olverl . n the 

. 
' " 
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by the decisions or this and that nowhere does "he 

history of the phrase "present and personal" sust!lin th 

thought that its uee by t he court 1n the caee 

where it has been used intended to limit the equity 

.. 

P011lere or this Court 111het"e those rights were involved in 11t1gat1on 

instituted as ttis 111as by plaintiffs in the equity jurisdict ion 

court . 

Now 111e h ve been handed a copy of the forma of 

decree suggested by the the one which they 9ay 

is the least that they e:1ould and the other. if t he 

Court does uot follO'W Qu ation 4-A. And the d1ff >::> rence 

seems to be that in the ·Jne t hey say ·.:hu t t;he officialo of 

this school dia t ric t shO' ll d be o j -=red to carry out th1.a decision 

beeinninb September 1155 . The other is qui t e 

similar. but 1t says that if the dis t rict off1.ci la w1 1 

corne before the ederal Court n:1d malw a sh01.11ng of ad .Jinietrativ 

difficulty .. that the dis ,;rict may go a a far as &.3pterober 1.. 

1956. Tha · seems to be the differe;1ce be t111 en the two decree s. 

Now it is our view of the cc.. e that .. as Mr .. Rt ._.e r has tollj 

you .. conceive that th-ts caae should he r e.nundod in t h e usual 

cout'se for proceed ing 1. 1 conformity with the de claro.t ion 

111hich t he Court made on Uay 17 .. 1954 .. and that t h e echo '1 

a uthorit1e3 may t h en .. O't' t he nl)pc llan·.;o may then .. present 

the cit'curn::! t ... "''.:oo f::-.c1nc ti1c •.t thc.r"l tic of th o dio tr1c n 

(.' l \':Y ... t t' { r.. .. 1 u t• . l 1 0 , tl'll 0 
' "'Y ing 
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the state and provide a etficiP.nt public a s tem or education 

in th1s district . What we think is certainly if the 

1955 limitation as an t1toe 11rn1t 1e put 

upon th!.s it 11JOuld 111ean the end of t\ e public 

school system 1n thE' di •' tt'ict. 

That would not be t be volun t <' \'Y action o':' the 

t r ustees and I do not t 1nk :.r. Rogel's ant tc. ohO\II tha t . 

He was tt'ying to tell t e Co urt., I t h1nl(: ., tho.t there are forces 

a t play 1n this situation ove t' lhich ... lle t ·u ot oea have no 

control. There is the queation of whcth r ·ou a re going to 

have funds to run a schoo l . the ·c i s t i e quc 3ticn of whe t h e r 

yo u are go · n g to have t he l e c:; 1sla 't; 1on t o run t he sch ools • 

Tbe Attor ney General ' s br ief i n t his caue po 1.nt" 

t l a t i n South Carolina here t of o· e t he stat e a i d t o the 

wh ich 1s 1n t ha f ot>m of a guat' a n t<.J d Ul1.n 1roum t ac;h e t's 1 

sa l a ry .. has been compu'.;e 1 e.nd 1s diott•ibuted by the st a t r: 

n t atu t e on the baG 1s o f xhite teachet' a · nt1 t ho Negro t e a che t' a 

i n t e school d1s t t'1c t., t o. t J ta t ut i o ne of t hr ·' · 

li 0 1Ch t h e Att ot'ncy Ge ne 'l l c d .... u ld t o be n rJ.dC y 

les1 s lat 1on 1n out' s t ate i n o , dc t• t. o e > poet t\·ua t c o tc l.c 

lo to run t h e J rl he e · c erl . 

J• at 1 ·e 

.. 

enk.' n .et·: lJ 1t t h •n o·mt of t h 

he 1 ov i on? 
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at by an over-all then the allocation 

is on--there are school from the state on 

average daily enrollment . 1a a 

factor in that. Now the figures that Mr. RoBet3 gave you 

about the I understood 111ere enrollmcr.t f1gut-ea. a nd 

it should be 1n r eference to the teacher load a bout 

which inquiry was that t he schools are largely built. th 

classrooms and the teachers on average 

daity att endance. will ShOll! yo u that the white 

attendance has always hecn a lmost 100 per cent a nd that the 

a t tcn•lan c.a .>f t he Negrt1 pupils has been do·.1n as 10111 as !30 

ptO:r ce:.1t and the plann:'.ng has fol" the experience 1n 

and not on nrollment. 

If they built. c laasrooms 1' the er::'nllment thcr\3 

woul d be vacant classrooms. They hui ld 1 f or the attendance 

and e mploy teachers to teach tho pup1l3 wh come. An explanation 

of that very low attendance a 1 I undc t'::Jtand it ·· -I do not 

live in the district a nd I am aoa cia t od with Rogers 

in personally presenting t he ca oe of hla lit i gat1onM bv . 

a s I the Negro pare ts t·e .. 1n gr eat meno re. tona 

f rmers and t hey want t· e1r ch1lr) en on the' fat'mll and hcr-:l 

1 con t· 1t otrugg e 11th hom .. c upev i l ly n pl n ing 

nd har v ! 1t t . • .. to l' o 10 • • • ol nee -· t or thun ho 

l t • l' . ::J 
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Justice Clar ln What ie your compulsory age? 

Mr.McC.Pigg: The compulsory age was 7 through 16. 

Of course .. our com) ulllory education laltle .. we .. at that timo. 

were principally an agricultural ete t e .. :=w e did not 

have as many teeth in t lis all i mb y r·.ave in some 

more industrial states because e parent certif1.es thnt 

he needs his child for a ny rcaaon .. the law does not r equire 

the attendance . 

'1 ::1e first t111o months of schooL the firs t t-wo montho 

of :3ChU.>J yeat'. it i.las developed 1n the dis t rict cou t. 

that about 50 per r.ent among tha Negro pupils a a 

a gainst almoot 90 fer the white students .. so that 

concerns us about this a d wry 11l ould r a ther h <l'le 

an oppot'tunity for the officials of this to 

lay their problema bcfOl.' e the court wh t•c 1t could 

be done in full a nd by concrete which 111 .. as counoel 

in the case .. are not able to ma t(C this c urt--our 

friends on the other s1t1e call it \'1 :1en \'le make 

atatements a d I think ·hat '.;hey are larBc ly prodiGtiona 

rather than--4le have no inatructions fr om t he tcuato () to 

t 11 t is cou . t that t h)y 1ill or. lfli 1 no t bo a b a to 

c ont 1nu to O)era te ac· oclo . 

Bu o.o of r at roacon iu 1nt th otut 

t n cc 0 0 t a n 

I I • • • , t 
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to operate schoole in th future. 

And then the attitude or the people in voting on 

tax levies or even in electing school board members: Thie 

district is to a coneide able extent autonomous and repreeente 

local government and it is not like the District of Columbia 

the school board i s b; r members of the 

Jud1c1ary and the voters not hnve .my ability other than 

persuasion or letters to the ne'W papers to influ -nee in 

any effective manner the members of the school 

But 1n 1 of Clarendon County .. the 

democratic pt•ocess of th 1 ballot box ha s a effect on 

the taxation to run the chools .. and as "las •,ugpp:.:1ted here .. 

when it is said that 'Wh1:';e children will no'- enter the 

schools which can be rea l istically called schools .. i f 

there were a forcible requirement of entranc • if they 

t-lere nade to enter .. they have other ways or educating 

their children. 

The "\>lhite peo le are 1n a vas t minoritY' but t he;y 

do happen to pay moat of the taxes .. and thcJ have a conRidcrable 

influence in the affairo of t he d istric t ao 1nould bo kno n and 

is natural. 

The school tru ntee o Just cannot tcl1 w1a t ia going 

to be the 'llhc n ';he t it. cor. a . 

Jw . i c I OQ • tl . I, ro ' l.rl ' y t .. or , 
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1be 

J ustice the tax. 

f.ir . McC.l' i g : 'ihere i s a s tate C\mtr1but1on 

179 

::Hi lat·i e!:J . 'f'he re has been a s tate loan t·or 

capital a s a t·esuit ot' wl\ich tl.e a c. nool program 

(.;Ci1' t·!.e<.i t:. o i' t•ui t. i.on .. but a coool.d t::t•u.ble ve rt-entage ot' the 

1\.4W..i!:l t r.c.t t•un d1st. &.te in,tJoocd .. and t hat 

\>i OL!lc.l Le Ly the f.lt-vtJlc i. t.he diott·ict ond Ly the truste e s 1n 

the d i str i ct. are rea l taxe o .. t1G l ocal t axe s 

are a ll caal estate. 

r (u3 t axef! i n t t1e stat€. Ol'e direct tuXSR. 

Reen : Loes tnc State Boa d of have 

6 i r c ct1ona l . the local BoD rd ol. Education'( 

Mr. • .i<·i gg : 1'nc Count y Boa r d of Education has auper-

viaory power !'rom t ne lCt al board of t ruo'cee a and t hen the 

state boa !'d hae appellate That 1o not controlling . 

I think 1t 11lould nave to come no a s tne case do o in c urt. . 

'l'iun· t:l ltl OUld nave to 'be uorne d:l.t'cctior: by "Cnc .St; a.te Board 01 

E ucatiol1. 

J Jnt1ce Reed: Do you think t he Sta c Boord hao 

he PO\Jer to 

.f • L • h u:J. r:ot 
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Mr. McCoF1gg : I think they could reveree the looal 

action in proper caeee. I think they lllould have to ts.nd their 

to do --to segregate--in the state la•. I do not think they 

have any power--! do not say they could not--1 have definitely 

never considered the question from that angle but their 

are granted by state st atute and their power is to enforce 

the state school law. I do not think they would find anything 

in our state school la e--

Juatice Reed : Take a state school instance. 

\>Jhich said you should ha ve not more tha n 5 pupi la to a teacher 

in the elementary the State car d ha ve the power 

to enforce that? 

Mr. r-1cC, Figg : On a complaint. The complaint 

normally \>JOUld be made to the trus tees and they would paao 

on it. Then a comr l a:tning pa.rty an agg-;.•ie ed party --! think 

the statute usee the roay go to the county 

board and then go to 'che State Boat•d. 

Justice n e an administrative ie 

that it? 

Hr . McCoF1gg: Yea. Of I o no t. t hink 

they WOUld dea l with a 50 pupi l ent'ollmcnt queotion . 

It 11Jould be how many people '.lee the t'OOm ao a al mat tot' . 

The Chief Ju :.:t1ce : I'i-r . McC. you mrde the 

dit tinctic 

1n 1.-: 1 rl ' • 1.1 11 t 0 n 
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your school let us Balt1mo e or St. Louis? 

Mr. McC. Fieg: I am not ram liar those. I th1nk 

that probably - -

The Chief Jus t i ce : I tOCan so far as tne :Board ot' 

J apendent upon the community ? 

Mr . t·1cC. F1gg: \•felL I 1110Uld a::Jeu .. ot . '.L'hey probably 

a re rt1; , sorne\lhat the thoae particu lar c1t1co 1 ha ve 

never had any 1nformat1 n about . 

One thi ,. .. that has been ment onet1 1n the br 1ofo .. 

the Attorney Gcnc· .. •cl' o l. 1cf lllUd oent1 r.cd .. nd hns bOon 

the r-.JO.ttcr of dispa•1ty of numb \ ' 3 a3 o upon th1a pt•oblom. 

th i ne .. an 1t s er.Js t o n-c a ve ·y im )ortont thi n' 

that has heen a s pr•o pe·" t o hr: ta.lmn i nt o ac count 

by the is th0 matter of of the 

ver-;1 i dea that it or can be carrie out. I t 1s eany 

enough to say that that i s or no momcn o .r' no but 

if the failure t o achieve community acce9tnnce in a 

EJhO\'t time 't'esul t .J 1.n tLe de3t1• ucti.on of ,ublic aup ort; for the 

idea of publ 'i.c e ducatio that is a vc:y oc1:iouu mu tor and 

it is ser1ou3 to hoth c .caoeu of pupils. !t ocr1ouc to 

the Ncr;roe3 i t 1 a d1ot 't'ict .. nine timo o au JC' r .QUO a it 1o 

to the lllh1tc pup11o and mo<· bcca r.c ':i mo not 

be a a 11 a 1l c t ·:> tckc or th :;1.10...: 1 v ·"' .f au im()ao · 

. 1'.': ') . .J .1· .c • • nn1 tho 

pcopl of t:1o d1 t ... t, . · l .· ' 1 . i/C ' ( , i o ,J.t. t LoneDissent.org
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90 year a in "hat my associate callec1 a bi-rac1.al eooiety. 

That haa been a time to «1evelop habite 

anc1 relationships other. anc1 there hae to 

some aa we aee it. for community aoceptanc or 

thit We think that that 1a an important consideration 

:·.n the employment of the d1sc l'e t ion of the of 

e"!uity lilhich.after 90 has e ata b liahed the unconstitutional-

ity of their school syst em. It seems that it ould be 

not to try to eatab l1oh n o1x-m<.•nth time limit 

a 12-month ti.me limit or an 19-clonth limit but to 

rely on the d i strict courts in the nnd partic ularly 

the court that this di s·;rict ia in .. to receive rept•eaontat1ona 

from the citizens both •1hite anti Neero ua to what the beat 

interes t s of both c l ass s of children 1n th d13trict mig t 

req uire 1n t he way of h ita school affairs . 

The Chief J ustl.ce: I s thinking of \'lhat l'-1r . 

Roge-rs said h i s auggeot i on \oia .. t h t per·ha . these 

attitude s that he relie :.J on cou d · ot be cha ngci until 2015 Ot' 

I i f tho deci ::. ion of Eay 7 •·1ould 

he of much value to the 'Je if' t l OY wa i ted unt i l 

2045 for tha t in the a tti ·udc of the s e 

lllr. McC. F1c;g: I de not ha rdly think t hat time 

, element i a goine to bc- ··I neve r :.ve: i t .<... involvod 

Ju g a.., tiun in 

ll 
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of t: e c O'l.1 t "'' .., v h'"' • t J • ...,,._ •• c an enled 1t 1n th 1r 

atm tl:ne. 

For 1na t nee., I th1 1t the Act of 193B 

thnt ttegregat1on 1n N '#l York State .. and counsel 

today referred to the that 1n outhern Ill1po1o th re 

aro ot111 segregat ed schools. a nd the trouble that 

t ey we having 1n 1952 trying to put tho wh1te and Negro 

ch1lrtren 1n the same schools 1n sou hem Ill1no1s for th 

firct time 1n the his tory of the at e. to. The Attorney Genera l 

of Kansas. yesterday. in talking about plane. said a 

l.lli l11ng -"chool board nad sta\' ted worl<i.ng in september .. 1953 

and 1t hacl not yet achieved t he ing out of it3 

a ttac k on a very simple pt•oble t.l 1n a state tha t han never had 

the usages and cus t oms t hat this school had . a atato 

t•lhich han only been perrr.1ss1ve 1n ita segregation legislation 

and confined it to t he first oix gN1des and r/tu1red 

mixed schools above that .. and then. as counsel conceded 

here today., the District of Columbia obviously haa been working 

on ita plan for a good 11e before your decision of May 17 .. 

1954 .. and as a reault of that and with their comparatively 

streamlined educational setup .. they say they can meet a 

September 1 .. 1955 deadline. Then I was in reading 

about the constitutional change in the New Jerssy people .. that 

prohibited separate schools in 1947 .. and by September .. 1951 
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they were still orry1no the of getting rid of 

mixed schools in a distr ict in Jersey. Tnere have been 

43 such districts in 1947 and all but three I thlnk have 

been they called by 1951. 

I do not know of any school district which 

has been mentioned here o. I have heard that haa 

as much of every kind of factor 1n th1a serious probl m 

that the other side admi ts is a problem of primary 

magnitude. 1b1s di strict has all of the adverse factors 

to contend with . The t rustees have not one favorable circumatanc.v . 

In Jersey evel'y boar d lt.a s in favor of ae com lish1n(; \'lhat 

the Consti ·ution - the conoti t tion 1 c of 19·17 

dema nded. The majority of eve ry board and t.he n1a jor1ty of the 

veople apparently 1n the conu;unity anc yet thet·e we e three 

otragglers fo ur years l ater. 

1-10111 the f a ce of can be suggested by 

counsel that for soroe other purpose O<' for eff ec t 1n s outhern 

Illi nois or f or effec t i n soroo othe r pnrt of t he Un1ter1 Sta toa 

t hat the ch1ldt'en and parants and t he ocnool a ut horities of 

this district should ha v 1mpoocd upon them a 6-montha ' or 

an 19-months outside deadline by thio Court on no .. 

not a ac1nt .l la of e v1de our i s utterly 

barren as fat• as a ny cv"!. encc Pt'OD::lt'ly c<ul.) upon t . c 

xcrc1 o by th1o Cou:t o'' c i'cnhlJ d1 'J- ·c. " ., 1 u 1 t o be 

ex · cl rl i ,./ ; , 0 ·t ... :1 
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We Juat do not think these people should be treated 

aa an example or as a theoretical case. or aa you may aay.we 

just passed it as an act to be applied 1n all the atatee 

or in all schoo1 distri cts. Their problem 1a oera1nal and 

present to ' the trustees. 

It is nc·t theol'etical. It is very serious. It is 

as serious as any boarQ or any school d1etr1ct in the whole 

United Sta t es will face . There is no doubt about that. 

Therefore .. 'llle ask this Court to give us an 

opportunity to let our school officials .. who at'e charged with 

providing efficient pu lie educa t ion to the ch1ldt'en .. white 

and Negro in this diet1•1c t .. an opportu ity to go before the 

district court 1n the r11atri ct in which t hoy live .. in a 

reasonable t1rne .. 'lllhcre they wil l have am ple op ortunity to 

offer the1l' evidence.. o have other people come i n .. to have 

the citizens .. and t hen trust t he district judge to cat' ry 

out the constitutional proviaion3. .. 1t seems to me .. 

thought the school boal'ds wore going t o disobey the C onst1tu-

tion .. the s chool author ities .. evet'ybody connec ted with t he 

e verybody involved in this thing except they seem to 

have a distrust of allO\'ling a district jurkc in t he r i s tt'iCt 

\'lhet'e t his school i a o· the one i n V1l' Binia ft'otu Jerform1ng 

the runcticm \'lhich the utatu c :J of thio coul'ltr: envioaged 

that he "oula ·.,. ;o h <. cvlt c on a •riou'-3 q ot ion 
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and then make a decision not on a record bearing or th 

testimony. not on conside ration pulled out of th air. but 

on real concrete evidence and facta and coneiderations . And 

I do not belie ve ';hat in a problem of this kind that anybody 

ie going to suffer any r eal lack of educational advantage 

by giving a proper oppor t unity to the people involved. the 

officials involved. to study and present and canvass their 

probl ema before the distr ict court. 

are not enough. as we augg at i n our brief--

thio is a ca se., we are t t: llcin t o a court of equity. ond 

1:1hen you e l gh thinr;s q t-antitat ivcly .. t here \'lill bo no 

g eat den1.al in this d i strict of the educationa l a dva ntage of 

mixed achcols because the 11h1tc content of tloae s chools .. even 

if t hey were comp l e tely one .. \lOUlG be inconeidcruble .. 

in an e ducat i onal 

So that '<le reo pectfully ougge ot., if yo ·r Honor 

please ., tha'r; what cor.cerno Ut> 1a t hat c ounae 1n th1a case 

is not avoiding or around o r cat· u1ng your decision .. 

but 1t 1a whether t hat decision . un less the t inga that '"'e 

a tte 3.wa r e of and are concernerl a bout a rc gi v':ln a chance to 

be present ed to the Cout.'t .. n an Ql.•r] faah .on 11lithout 

limitution upon the traditionu l J C'i.::.:d ic t ion 

,;h1ch ·ie the jur ,}: !.a na c. apab".."' of prcl,crly 

uaine a 3 any r.out't n the , Jr1c •.. 1 octup. .n y tl11a ia u oc; uol 

t:Jt c'; 1o ll!.c •• , I"J 1 •o · 1m ., j." · o ha e 
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echools in the reasonably 

The Chief Juatice: And on what do you ba e that 

conclusion? 

McC Figg: Failure to allow opportunity and 

time community acceptance of the on the 

on the long bi-racial society that hae 

developed and there is other evidence in the community 

of course.. 1:1e can look to oee how muc acceptance is going 

to have to he achieved , The churches are not bi-rac i al .. 

the PTA is oeparate .. else in the community i s 

au and t he At tor ey Gene a l ' a bt•iu r r e fers among 

ot her and I thi n k it is a.n impor tant reference i n rnuny 

s chool district s .. t o the f a ct tha t e ven 1n Jersey and 

other place s it 'W OS found necessary to i ns tit ut e program3 

in the community apart f r om the school to at least gain 

community acceptance of a .1 idea of mixing the children 1.n the 

that ther e hnd to be some s t ar t in di ztr i cta 

f ar removed from the sout 1n ma king the adult s tc 

the idea before 1t pos s ible to gain their 

coneent .. both by funds a nd by authority t o t ha i -co l ec t ed 

to have ochcoJ s . And I base 

i t on t hat . I J u t do noi; sc t he ai nu in t:1e c mmunity a t 

t h is t'l r 1t1nG of a s 1'1.;uat 1)r JOil e; <..n co i'lde ntiall:;• say .. 11
' o 

t• he no pr obl em, 11 

Ju : t1ce F ('a ll' n•.cn : Jn vie ... of 1.10 cmphaa1 y ou LoneDissent.org
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have place d upon the uni ue factors 1n 

I naturally inferred you do not think thie a typica l school 

district of South Caro111a. 

Mr . McCoFigg : I think it 18 typical of others 

1n South Carolina. 

Frankfur ter : It may be, bu t aomet h 1ng t hat is 

uniq ue ca nnot be typica l . 

Mr. McC. F1gg: I f..l. id nofj aay .. I do not belie ve 

I used the t Jord "uniq ue. " 

J ustice F raPia'urter: n o.- bt·.t you emphasized these 

special factors and I 1l. ondel..,ed I t Le righ t t o 

thinK that this may net duplicated 1n eveTy other 

d1str ict<J 

Mr. Nee. F1gg : I t hat yot;. r •• ::y \ole l l f ind l t 

tn a lmost t he s a ::.1e degreE: or 9erhaps i n the s c-aue deg r ee i n 

25 to 30 pe-r cent of our sr.hool distri ct u bcceuse of the 'ltHl Y 

th- 1s About a thi rd s tate 1a 

i ntens ively LGt'iCUltUt'..ll unrj C th18 

hc.CJ not t he grcate:t. of nec;ro 

oVCt' 1t;h1te . Calhoun County 1.a he c.v1er &.n'l B·J t• rj County .-

I 1o anc Bcr \<e ley 'l1'"! t'C n:re othora 

,,here t ,ere going te a d1.f f 1c l t--

J uJt1ce Frankl tcr: Tne 31 t yo ' deocr1be 1a 

n t un1 'or n t 1e otate? 

e 
• • 
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d1str1cta that -111 have some or the d1atr1Cte 

in atatea other than the South that have been solved 1n 

three or tour yeara as in the State of or 1n other 

places. 

I t hink that about a or our state is 

as intensively and I believe this 1a typical 

of t hat kind of--

Justi ce We have this c.:1se? 

Mr. McCoFtgg : n1at is you have t his caae and 

it 1s di fferent frorn any other cases you have hera .. I believe. 

certainlY from t he Vi r gini a case 1n t he amount of 

people 1nvol ved . 

J ustice Burton: Is that saying tha t there are 

25 or 30 school di st ricts that mi ght be l i ke 

the f i rst ? 

Hr. McC. F i BS: No. have 46. On school distric t s--

there may be more than that . We have several school 

d1str1cta. 

Justice Burton: 25 or 30 be l ike th14 and 

about 75 be unlike? 

Mr. McC.Ficg : tha t 1o.in would be leuo ot 

an expensive problem. I 1o not say that 13 go1ng to be eaoy 

anyt·Jhere 1n 30uth ca-ro11n,1. The h1atot'Y of t :vJ way of 11t'e 

the h1-·:ac1a l t ; .. a t n.y aoroc1a tl.:3 a poke about .. 

e .. u cc. • .• 11n .. 1. c,:.l n .. n c nt J1n c the 
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it is going to bP. difficult to be able to obtain 

acceptance ot' that everY'there. 

As counsel 1n this case what worries us ts the 

fact it may be impossible to obtain that without some time 

to it. 

The Chief Justice: On the other hanc. do you 

argue that we should until have until 

compliance with the opinion of the Cour t i s had? 

Mr . McC.F1gg: No,. 1 do not oay t hat should wait 

at all en tb?t. You see .. alJ \·l e sugr5est is tha t the proper 

court t o be coneiderinr; t h is mat t e r ls not th1 EJ Court., because 

it does not have the opportunity to con t he evidence 

e>.no to consi der the I f you l ey dow n such 

a t1.!l"e e.s the other side has asked you to do.. you are not 

considering you are c0ns1dertng a genera l problem 

iA not 1nvolvRd 1 our particular .. we 

:>.pp C'\ar.h this as a 

The Chie f Ju:Jt1ce : It rnake:J co s1ducable d1fferenc 

t e school io maktng a v 111 affcrt to 

comply 1111+-h dec1.a1ons of tho Co rt or 1hethor Lt ia exerc ising 

every effort it cnn put forth to prevent t from 

becoming a. reality. I underatood f •em Ht•. o , •':J t hat your 

chool thP.rc your oco Dl • 

;;> ttit r c .. 'UU r no · 

to c ool to cthc .. • ',. 1'c 1 <1 11 1 -: ... 

r. c u no or ycur 

n r• . ch tlr n to go 

o o thi 
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eourt. NCN •hen it comes to rellllln4in& thia to the court 

belowM do you not believe that it ia eaaential ror ua to take 

into cone1derationM since it ie u court or equityM 111hetner 

there ia an attempt to comply or .'ln attempt at frustration? 

Mr. McC. Figg: To apeak frankly M I thinkM it the 

case 111ere in the usual courseM for action in the 

local court upon such considerations as it 

advance public acceptance. the action this Court 

t&ke . I if it set almost like a legislative 

act. t hat it would retar public acceptance. You asked me that? 

The Chief Justice: Yes .. and that i s a very fair 

answer . Let me ask you .. do you not thinlt that it might be of 

some value t o t he court elow to have some g idanc e as to 

the manner in progress can be expected? 

Nr. McC. Figg: Ny concept ion tbe ot her .. if your 

Honor plea se . My concept i on t hat th<l d1 a t "1 ct judge 11J ould 

ait as he does in many casesM in full of hie equity . 
p'J\>lere and 1f i t was thought tha t he m1su them, on 

side or the ther \>l OUl L t hinV. he be better 

off if he may fu lly consider t he situat ion . It mean the 

public fee l better about it . I t h1nk de f i nitely one of 

our maJor problems 1a putl i c acceptance. I m t a lking about 

er part of the countr \>!hen 1 aay th.l t t h. t hao be n t he 

tn•ohlem. 
ou uelv• au too 1 h1 o t h o timo -
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table because have had the many 

90 years ago a •ay of life had to be -orked out. It thought 

that 111ould accommodate these tuo N•.c:of3 1n e certElin area. 

we thin It great pt'ogt·e s '-"•a3 b1!1cn ma:1e. Even in 

my I have soen the at'eas or i;il e r ea l r .levance of ... 

the and many of Ol.A).' t:'11.i1 '.t that tb.e lafllt frontier 

is the schools ana th&t t h E: sitt:r.t !.or. may bfl ahead of 

the time table in o-.:· dt;)>.•ly n ut thP.re has been ao 

much improvement. 

Ue have bol!ei' 1 •1 fJ.ct that the evolutionary 

process haa eone a very good job. It ia still a 

that anything that forwards public acce ptance this 

unde taking and doing this job is goinG to s peed the cay· 

I think i f you ot'dered the trustees tomot·row to complv 

or tha t that -would dest<.•oy the public school ayatetn of 

South Carolina. 

The Chief Justice: vle will r .-. ce so at t his time. 

(At 2 p.m. a recess wa a taken until p.m.) 
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2 :30 p . m. 

The Ch1ef Ju t ice: Mr. Robertson . 
ARGUMENT 00 BEHAlF OF COUN'IY BOARD OF 
PRJNCE EDV!i-IRD COUN'IY OF VlRGJN l.Ag ET AL 

By Mr.A. c . Robertson . 
Mr . Robert sen : If the Court please., V1rgi n1B 

no plan., no panacea for the complete solution or 

the segregation problem. He can not foresee any defini.te futut-9 

date it can be complete ly solved. 

What we are p against., of course # is that tha 

Government 1a determined upon the con3ent of tho governed and 

many people 1n all partn of have their 

ncaa 9.t th ie t :.me to consent to the compulsory 1nte 

grat .t.on of the nce a in the pub l ic schools. n Aur;uat l9S.4 .. 

t h 3 Governor app.:>l.nterl a legislative commie.: , ion and that 

has finally filed an r e port in January of th1a yoar 

Jh1ch l-ias to the eama effect., t he oppon1t1on to compulsory in-,:; -

Grat1on in tr..e pub l:i.c a<.hools at th1:J time , Jl. f 'l t o he 

san ... effect the resolution of B,ar of 3u .rv1sol' S 

of Prince Ed-v1ard County t-;h1ch I rt- r,H'e u nt.. . nr1 o f 5ll 

other counties in the eta te con.o.c•t.o1ng n ltoc;othor 55 of the-

90 counties in t he state.., tnd •.cat1ng t o op osition to 

integr a tion . 

w a e 1a neith·r a court 

• r o. .. ' ::c. t. ccn D c- l ue 
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the result is oppooed by a united maJority in the place 

here it must be enforced. 

A solution ia being in good 

faith by the Cc;mni.sa:ton . Ti1at Comm1eeion 

t.l1n C:"na-1 nl of -.n_ .. ·g1n1a. c o .H1 loal·.) •1 ilaa sought 

:\::l:i. o"bt:l =.nc-:1 •: f c:r pno•.>lo in 

Cou--ct has the powet" and that the p O\iC t' hould 

he exercised by the cou· •t 1n t h is case. 'l'ha has been 

intimated here Court lacko' the it would 

ocem that it long since have rev• ra d case and 

remanded i t with a d1t·e c t1on for i dus gregat1on . But 

if it had done that . it t ave nu ur· rJ ub1.1c 

school lowe of Virginia ... without an:r p· o ·1 for other 

1n their place and would have pr cticnlly rloa troyed the puh-

lie ochool of g1n1a . 

Ao a ro oult . the existing 1a1: hovln..; boen 1:11ped 

o t. there ould hOve br •en vocuu1.1 1111thout nny other la\'ls 

to _ 1a the p r ntio l o the t j st could not 

l r.:;o bo"n operator) •11t o t the u nct1oo o · la-wa. 
• LoneDissent.org
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Tbia action .. ot cout"ae .. ia an equity procee41n& 

the appellanta aeek an 1njunct1on aaa1nst segregation and 

in an equity Pt"ocee41ng thia Court may .. of course .. withhold .. 

delay or condition ita remedy aa the situation may require. 

As the court said in the V1rg1n1a 

Debt case .. the State can not be expected to move with the 

zealotry of a private individual. It is enough if 1t proceeds 

with all speed and to adjust Virginia to the decision of 

May 17 .. 1954 .. the General Assembly of Virginia must consider 

and must enact new legis lation and,. of course .. this Court 

must grant time .. adeq ua t e for that. 

The next se aion of the General Assembly of 

Vir ginia convene" 1n January. 1956. the rights are 

personal and present .. the allowance of an immediate remedy 

1n a court of equity 'lllith i n the discretion of the Court 

1n view of the cit'CUr.'l'JtEnce:J of the partic ular case bef ore the 

Court. 

This Court has the power to adjustment to 

ne 1 conditions .. which pre5ent many problemtJ i n 

and Prince Edward County. 

That p0111er i conceded by all the parties to th1o 

action and Attorney General of the United Stat es .. 

1e undera and now . Virginia does not a ppea r before this 

CoUl' t a a a convicted c J l' 1t to be puniohod f or wl'ongdoing. 

:Jcgl'O !lt io ao : cclar YJ l <.,,.;al 1n HoM •t l.n t the City of 
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Boston 1n 1849 and 1n some cases the separate and 

equal doctrine was prom 1lgated in Plessey ae;&:l.ncrt Ferguson 

in !8?6.ThP-t was not repud i ated until 17. 954 . 

At lear:t- .. :c nr:.y 1t -1.t took :.hts 

:ourt more th..:>.n 60 :Tco-:rc to ' ho.nte tts m1nrl &lld decide 

that segregation 1.J.lez,:;-,J. L1d :l.l 1.\ould sae111 now 

that Justice r:::-qcit'2 Cc•unty and 

the State t)f Virginia t.o af fot' t'!tJt1 i'alr o·.;>;::cl•tun l.ty i;o adjust 

1toelf to this revolutionar y decision. 

Since Plessey vs. Ferguson . Vit•cintn hao ma1ntainec.: n 

segregated p ·blic school system in good faith* and the 

separate but equal requi-rement s of Plessey aga in st Ferguson 

hav-: been me t in this ca se so ltl G say arc not he r e 

ao a convi cted culprit subject to punishment . 

RePudiat ion by this Court on Hay 17. 1954 of 

the separate but equal doctrine created the problem which 

.::onfronts V1rg1n1a no111 and just points up the necessity 

t hat Virginia he afforded time and oDportunity for the 

s olution of that problem . \<le come no-w to the evidence in th1e 

ca se. The evidence of r ecord in this case to the 

effcc t o of segregation. here is not a scintil l a of ev1denoe 

in th1 e ca ae now recarding the effects of deoeGt'egat1on. 

haa been aa1d of t he emotional and psychological effects or 

aeg ega t1on pon t!cc; o cl-.1 r·r :1. · he 111 ar ' 1,)\'ll'rontod 111ith 

n011; and . co cerned w 1'·h n0111.. rc ·1ha t tho crnotiona l and LoneDissent.org
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psychological effects be upon the white children. In 

Charles City. 25 miles of Richmond. the Negro echool 

children outnumber the 3 to 1. And constitute 

the minority group 1n Prince County. 55 per cent of 

the school children are Negroes. 

In 17 of the 98 counties of Virginia. the 

Negro population exceeds the 

What. alao. the emotional and psychological effect 

of desegregation is upon the citizens in Virginia. 

generally--th1y. in larg_ part. pay the taxes and bear the 

cost of operating and maintaining the puhlic school system . 

Surely. evidence regarding the effects of 

t :-ansition to non-segreg tion 1s required f or the fot' mu lation 

of an appt'opr1ate decree here . 

Hithout a favor3ble community att i tude .. no satia-

factory adJuatroent is 

I cet'tainly have not heard anybody else mention 

it in this case but I 1i ed through the pt'ohibit1on era 

and that noble experiment keeps coming back to my mind in 

what the experiment endt!d in. 

The the percentage of Negroes in the 

community. the more diff i cult the problem of desegregation. 

The ratio of negro groups. Negro pupils in the 

State of Virginia varie o f rom zero. not one. in three countiea. 

.. Cra i g an1 Coun .ioo ·o rr.o •c t l1an 77 per cent 
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in City County. 

Education now follows one single in v il'gin1a. 

But the Plan fot' local variation must obviously be devised and 

time 1a needed for the preparation of such a plan. A single 

to be applied one general rule will no apply. 

A plan acceptable a nd which migh'c be enforced in Highland County 

or Craig County or Bucha nan County \;here there is not a single 

Negro student will not be accepted in Prince County 

where 55 pet' cent are Ne gro or l.n Charles County where 

almo s t 76 per cent are Negroes or in a majot•1ty of the other coun-

t ie s in the State of Virginia. 

workahle plan must be devised a no that is one 

of the purposes of the legislative stato Cotlmission. 

a plan that the public '111111 accept and support .. Virginia 

schools may h;;tve to be for the ttme tJeceasacy to devise 

such a plan. ThP. r eason I have said that the exlsting laws would 

be nullii'1ed io there \'1111 not be any new la\'IS to take 

theit' place and there TJIOUld be no author1'Gy fo the op:.;t'af:ion 

of the schools. 

Just as in South Carolina .. the greater part of the 

money fot' the public schvola must be provided by the localities 

and the will come from the state. 

About th1a mat t er of public what it 

they t'efuae to s upply necessary fuoda? 

Jus i ce Reed: HO"A is t ·.at r.:.n .. y ·.:. .oo j 1n Vi ginia? 
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l>lt' • Robet'tson: 'lbe Boat'cS of Supet'vieore raises it . 

Justice Reed: That ie not the school boat'cS? 

Mr. Robertson: No . the Board of Supet'Viaora 

levies the tax which i ncludes the fund for the operation of the 

schools and then the Boat'd of allocates the funds 

to school distt'icts. 

Justice Reed: So the Boat'd of Supervisors 1s 

distinct ft'om the School Board? 

Mt'. Robertson: Yes. 

Just i ce Heed: They ra :'..se the money and 

it to the var ious schools? 

Mt'. Robertson : 

Justice Reed: TI1e school board ha s no control ovet' 

'-'lhat it gets? 

Mr. Robet'tson: Not until it get s ot in raising 

it. 

Justice Reed: They ca not pasa a r e solut ion if 

they \'lant so much money f or the - chools ? 

Mr . Robertson: That i s '-'lithin t hF. diact•etion of the 

Boat'd of whether they provide 1t or not. 

Justice Reed: Is there any centt'al state control 

ovet' the school boardc? 

Mr. Robertson: The state Board of Education has 

general su per :tsot':' coo ·, ol h t the real government is in · 

t e district noavd . 
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Justice Reed : You Pl'Obably heat'<! me ask th11 

question of South Cat'olina. Aa I thel'e was 

adm1niatl'ative appeal from the local boat'd? 

Ml'. Robertson: The State Boat'<! or Eduoation ·taauee 

general rules and but 1f thel'e is a question 

of whethel' or not the school board is viola ting that 

will take the normal course 1n the courts. 

Justice Reed : Promulgates whether it shou!d be 

the law. Suppose the St ate Board 1aauea a regulation that thet'e 

should be three schools in the district and the local board 

did not have t hey thought two be better? 

:•ir. Robertson: I subject to by 

the Lieutenant General . My idea is that that would be 

appealed to the State Board of Education and then would be 

subject to redress in t he courts by a decree. 

Application in good faith of t ne separate but equal 

doctrine and statevlide enforcement since 1940 

compulsory school attendance wi th ha1•d ic t or :1 a a wh ich 

produced magnificent r es ults. I wish I had time to say some 

of those results were. A few of them appear in a footnote 

on page 7 of our br ief which shows how muc: 1 Ll iteratenee s 

in the state has been reduced and is being r educed and as 

appears from the othe r hriefs here we do atanc here 

as a convicted culprit, ·Je a-re pt'oud of ou"t' puhl i schools and 

thin k: 111e have gotten r; eat t'C t r yi ng t o maintain 
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it and preserve it and defend it for the benefit or 11 the 

children in the stat e th best way 1110 lmo\tl in ;;o«' f E.i .th 

and 11lith good will. 

The next thing is the neceaea.ry :mpport of 

public schools. That may create a situation '-"he\•ehy 1re lri 5.ll 

hava no enforcement or t he law. Thut 

\tl ould increase teen age idleness and dalinquentf! ant1 I t h ink 

the Court will be intere sted in this. 

In Danville. Virginia. since this case in Baltimore 

decided .. a bond i ssue for public S\tl:l.mm1ng pools 11lh1ch 

eve\•ybody t hought 11lould be pa\3eeti was dei'c::Lted . In Prince 

Ed\'larn County last week the Board or celim.:"l to levy 

the tax necessary to rai ::1e the funds fot' t he school budget for 

1955-1956 unt il they cou ld fine out and \<:no-:tl w 1at they 11HH'C up 

nga i nst . 

In Albemarle County liih1ch encircl s Charlotte sville .. 

t he Universit y of Virgin ia'::: seven -year capita l 1wproveruen t 

fund .. the present fund of which 'IIJ OUlc have provided two 

fine Negro elementary schools and two equally good liih1te 

schools .. has been brought to a halt. 

I am not speaking in defiance or in any ill 

hut I am trying to tell the Court as aa I can 11lhat 

"'e are up against in public acceptance and in searching for 

a colution here t o meet this problem. 

Justice Nintoo . !f a dea line waa fixed in the 
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decree er. ;ered by this Court of 1956 .. what be the 

attitude of your paoplc ? 

Robertson: I think they would be greatly 

hampered. I have no authority to speak in that for 

anyone but myself. My feel i ng is that .. as I will come to that 

1n a moment in my argurrent .. that if this ca3e was to 

the District Court without instructions .. ot her than to 

proceed i n conformity with the opinion d here on 

f·1ay 17 .. 1954 .. as rapidly as can be done .. without serious 

jeopardy or ·impa1rt.;E:nt of the public school system of Virginia .. 

then the :astrict c: .. ur t in its normal procon s with this caae 

serving as :::> !:)recedent f or al l t he state .. 1tJOuld bring about 

desegrega i on i n the dif fe r ent localities in the sta te as 

rapid ly a s could be done and aH the law could be 

enforced . 

Does that an3 1er your question? 

Virginia employs some 6 .. 000 Negrc teachern .. more 

than emplcycd in all th states here th y do not havo sogre-

and those Negro t eucnera «Uat be treated fairly and 

ju tly in the solution of this problem. 

The general l ·vel of educational capacity and 

a ttainment 111Uat be ctfH'Il'lined. tandn4·d l'oading testa or 

3 1 .. 0 0 Virginia ochool Lhildron 1n eight gra eo for the 

chool oo ion oh ed that t! la1cot por o nt or 
t 25 r c ut 
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of the Negro students . 

The standard teat given to a ll high school 

atu6ents in Vi ginia for the session 1951-1952 showed 

the anroe thing. 

I knat'l that it may be s a id .. well .. that is your fault .. 

you denie · them ,pportunity .. you denied them eq uv l lty. It ia 

t' e resul t of • \'Je think th<lt is 1l'rele vant it.• thia 

case. ·.re at'e not a\larc of any or i ncq uality and 

we are not ·responsible for that. 

l:le say tha t th( st<:ll1da-rds of health and mol'a l3 must 

also he tat.en i nto accourt. Tubet•culo31 1.s lmost t1tlice 

as preva l ent among the as it is a.ong th whi tes. 

Negl'oes condt itute ?Ct' cent of the popu l at ion of V1l'g1n1a 

but 78 pel' cent of all c<..aea of :Jyphilt s a 1d !b per cent 

of all of gonot• r} ea vee r r.;mong t ho Neg-roeo. 

One whi te chile 011t of every 0 bo·rn i n Virginia 

is illegitimate . One 1'1 e;t·o child out of 5 io 1llcg1timntc. 

Of coul'sc .. t h8 i nc i dcnc of d a . a anr 11 egitimacy 

is juat a dl'OP in the b <.wt compal'ed t o the promiscuity. 

·le say that not ao a 1ssJe .. not a to \'lho ro the f a ult 

lie a .. h ' t t a t the rae t. 10 the-re d he ,j •li to p._ t'ent3 nt t his 

t1roo will not 1a c the M>< 3Y ou t the r chi ldl'cn 

a monO' oth£:l' c .ild ... c 1' u c O'. " :'C''\0 • 

i .h1ch 

• conf · 1t:sd. •G " '(: o, , c col rJ1otr·1 ·t.J 
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1n V1rg1n1a and each one of them a different 

problem in a different locality . 

An system of public s hovla 

require more than a cou t decree. I t would require an evolu-

tionary change in the of people i n both 

Negro and white. 

An intelligent, orderly and e ffective transition 

must be ac complished undet• n .... :w l egis lat ion to b accomp lished 

'With good will and in good faith and a ll 111ithin the requirements 

of t h: decision of filay 17 1954. 

le come nC\'1 to the c ons i derat ion of the decree. 

':Ie say that this Court should not f ormu l ate a dccreeM a 

d l:! taile decree and this cout't 1ot o1 t a npecta l 

rJiaster. 

think that thin C cur t ohoulr1 t•c ·'lantl the case 

to the court belO'#l an,; irect tha t to t a ke fur t her 

evidence to determine a program fo r effect tv.: enforcor 

of the dec is ion of lfJay 7. 

The Chief Juat ice: tr.r .. Robe•taon . 'INOJld you pre pare 

tl e form of decree tha · you ' t:g ·est for th · cou plea e? 

l"r· Robertoon: YeH# sir. 

Justice harlan: Mr. Roh 

commission you refer to 13 due to 

··1r. Ho"oc ·too : I o t I,, I 

c e c.,rd L ..,., 

·Jon r "'hen th1 

r.1 r . 

a t t. •. 
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facta on which a detailed must be baaed and without 

such evidence a decree would be based upon aurm1ae 

and conjecture . f.1oreovcr it is not the function of an appellate 

court to pre pare detaile d decrees and as has been aaid here. 

this Court has never prcvions ly formulated 3uch decrees 1n the 

cases. 

I have to say th in fairness to the Court--this 

caoe m&y r equi·"e months or years of tt'ial court3 1 attention 

and t his Court can no t Gi ve the ca se that of attent ion 

e f fect ive l y. 

This :ourt t this time does ot the issues 

that must be met and dec 1ded. This cou1.•t not undertake 

to d&c i de unlmO\'ln is sue a . 

If this Court enters a de cree 

decree will be based is sues developed in the briefs of 

counsel an1 through t he aaoert ion of f acts marie by the counael. 

It \'1111 be baaed upon soneral notion a of 

not u pon the te stimony c f witne oso s . It will be entered upon 

unde term1nc1 isauea .. 1ithout a h-...ar lng upon t he i aues .. "l ithout 

e vidence and tthout cross examination . 

Refere nce to a rr.a a .cr is a Pt' <:!C ti e of this court 

•nen t he J 1ction of the Qo rt is 

nvov.eo. t'lhcre the orlGlnn .: url ;ri ict !.o or thi o Court i'" 

iOVOi':C, ,. th" QOU .' t I L ' VitJ ' ..:C . nt.l ' l •O f1 ding& 0 

ct. 
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In this case the original jurisdiction of the Court 

has not been i ·.wolced and the Oourt can not properly receive 

evidence enter a decree not baaed on evidence. 

That 1a heyon the function of the court. In thie 

case no overall rule can properly be applied. Countless 

different f acts and circu stances are i nvolv0d; the flexibility 

is absolutely necessary . 

This Cout>t is re!ilo t e i'rom the scene . On the ott.ar hand .. 

the court be l Oitl clearly han rnuch great0-.:- r .. 11 liar1ty 111ith local 

conditions t han this Co • t can evet· acquire . 

T'ne court hel toJ in pretrial could confer 

·J 1th counseL 3Cho 1 and v11.th o t hers. It 

could cons i adm1nisl- ·,a p ogramo here anri fo mulate an 

appropriate decree. 

The court bel 1 nhould b e f "C to future 

act ion in Pt'1nce Coun <:y no onforce the !.lec1.siona of 

this cou t a s s peedily as nay be one .. cons1ate t 111ith the 

maintenance of the t>Ubl ' c .3c.1oo l sys t em 11 Prin ce Ed..,Jard 

County . 

The court bel· 1 1.3 fu l ly cqu pped to fo 10111 the 

g nera l direction of thlo Court. It 1o unde r aa 1e oath 

ao t his cout•t to ohey t :.r ia•.J ar J the •c y . i-c .,., 11 proceed 

1n goor.l fa1 th and 1 ttl •. •ca onah e 

·'( agree 1i t .ht• i. r r, - 10 r 1 of th Uni ct1 

ate th t no dec. rcc ·. u 'ri h(; 11t cr OO'i n ; 11. Court 
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that Negro sh 11 be to 

achools or their choice. \·le agt'ee with him that this court 

1n of ita pO\Oiers should per 1 t an effective .. 

adjustment . 

We agree with him that this c: ourt not fot'mulate 

a detailed decree t .at this Cout't shou ld n t 

a spec ial master to hem evidence and t o r ec ommend ape ctf i c 

te ms for a detailed d •cree. 

\'le agree lllitL hlm that this court ohoul d 

the case to the o:>urt 1 • 0111 for t'ur the 

confo-rmity with the opinion of 17, 1954. 

t '= 11lith the Attorney General in that 111e believe 

t at no specific d i rec t on should be given to ti1C court 

below for all the reasons I have stated and that no 

1te time limit sho ·ld be set . Any n 9c dire ctions to 

the court lllill cr imp its e fic1ency. 

There is no <hol't or easy t ,c aolut n of 

e segt'ega ion pro lcm in V1r -o1a. 'Jh:t JC t• of th aan.e 

problem lll ill continue t<.• be prc a<.• nt and t he. GCnc·rat1ona Clf 

litigat i on that I·1r . Ju ut ce Jackaon apprehc:Jr e ll \lhen the e 

c sea were decider] het• <.; bofo e can not c f v,'C. tnllc hy 

ny act ion of this Cour nO'JI . 

It can bo fot' ( ' tall d und Pt'0'1'c u.J can be 

u hcd along in t a t. ,l. rict Cowt . 

r , i.., c v rt- .,,, I c .... y ' nio''- • 1 Ccu-rt can ol.l 
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V1rg1n18 what not to do. but what I apprehe nd and -hat I think 

presents a much more diificult this Court can not 

tell Virg1n1a what kind of public schools to And if 

puhl1c opinion refuee n t o go along .. not in disobedience 

of the decree of the Co rt - - •11e would ot for one minute 

uy that they would d1 vhey the c ourt .. the court and 

cont1nue segregate d oc''1 )ols a BE.:\.nat t he manda te of t hi s court., 

b!..lt t here arer mo!:'e dlff i ' ult a nd subtle wayEI of doing i t wh ich 

t-;e ... 1n t his .;: se d o no t know how to hey 

coul d refu s to vote money. refuse to necessary laws .. 

and "' pe .. 1 usual publ1r.: a ttendance 

You mat' and l .npa i r ti1c> r. •'hlic eel ool system of V1rg1n1a 

i t' a way t hat ha s take n a whole er:t t o r o;j uce . You e courage 

a recur r e ce of the l•i tte\·ne a s t hat c nc nOot'ad by tr..e 

reconstruc tion era , 

'IJhat i s o!' a.1. L in our o t n i oo. y ou ·1. · ;"\'l l. r 

the school sys t -m o f Vi rginia a ' tr.o vict i ms 11l1l l be 

t he childr c of both 'ch i n lt llcer o r ace 

t1an t he \Orh i t e r a ce .. oe t he Ne g 1.no ro c ceria it roo c hy 

vir ue of thc ae d1oa d v _. 1ta ·e o under w ;. :I.ch they a ve l a bor e d. 

·!c up aJa i net the 0 "090s1t i n : Wh t oea t h Ne ero 

Pl'Of i t if he pr OCU\1 0::1 1 '.;c dC ·o ilc clr. _ ec f l,Om thiS 

Cout't now a nd th n i mP i t'O o • t' or de nt t'OJ.J the 

Co n\.y '! 

1 1 (.. , 1' r J t1c : .r.. , l•·· nr: • 
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RGUNI:llT ON lF OF 'mE GENERAL OF VIRGINIA 

By Li nd ay A l mor.d. 

Mr. Almond: r.:r . Chief mav please the 

Court : Severa l que st ions have been propounded from the bench 

t o var ious counsel re l at ive to the s t a tuto y sAtup 

of t h e various case s 't'ega-rd to the of the 

uhlic school syst e m. Ho ha e in Virg in1.a a conotttut1nnal 

pr ovis i on. Sec t ion 133 of our State Constitution which 

:est .J tt e contt'ol and d i rec tion of the hoa rds in the 

v rl.ou s count i es and c ities of Vtrg1n1a. 

By sta t ute pur..1sant t ha t >'r ovioion. 

t.hc supervis.i.on and contc 1 ta e:one intc- merE 'ru t.• 

SLat e oard of has d i re ction . The appt'o-

Pl'ia tions f o1.• t he o : eration of the puh l t.c sch::>ols in Vit•g1n1n. 5b 

cent come s from t he lcca l1t1e s. 

The .-est froln he s tat e. 1"he otate may condition 

1ts appropr 1.a.tion . The .:;ta te Do<rrd of Ed ucat ion i s vcste1 with 

P01t1Cr t o makl3 rules r egulat i ons re quc.l i ... tion rela t 1v• 

t ·) curr i cu l a . t e achers' alarie <J an what no t . 

But t h e who le ny terr. tn Vtrg 1n ta .. 1 f .tt pleace 

t. e Court .. i s one of l ocal aui.c. omy. The boards 

of · a e appoint e. rJ hy a s chool t u3tec e l e ctoral 

wn ich board 1n turt named by th c1 cuit j udees of the 

circuit co. the co nt i cl or v 

'l . u 11 ool 1o Vi 1o1 
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at the local leve l 1n this rashio : 

The statute the loca l school to 

its budget to the of Superv1aoro as to 

ita t•equ irement for the cor,,1ng session. That nas to be done some 

tine in adva.1ce. Then 1t is lotiged within the legislative 

of the Bonrd of Supervisors which 1a the gove r ning 

body of the County and he City Council which ie the .,;ovcrning 

of our ci ty, to appropriate such funds as it deems 

auf 1cient t he efficient operation a nd ma1nte nuo ce 

of t he public school sy tem. 

I "!anted to cle · r that up with reference to rrry 

ot-:n state. And then anothc que stion h s been asked tha t 

I think it will be app opriata f or me to ana 1er here now. The 

q ues tion has been asked ft' o·n the bench t•e l ' tjvc-: t o the authority 

of e Attorney Genera l re l'pec ting the ooforcem nt of 

lat·l in Virginia. No state of ficer has a ny right to unde rtake 

t o enfot'ce federal law. But a s to the enforcement of 

.:: tut in V1t'g1n1a .. t e s t a t ·te prohibits t he Attor ney 

General from entering in to the or tt•io.l of cr1In1nal 

caaea 1n the circui t and other cou1:•ts of the coL.nty and eta t e. 

His jur iad1ct1on at taches on ly a \irit of 

error being granted by the Supre me Cour t of Avpeals and then 

he must take over anr rcpt'eaont the commomJca th. 

I trust t .a not a di hut the 

had ma 11'eJted 1to i in ' 11 o 'l ·• '1 o t o o • 

t: 1.1.' t . .J C'> ' • 
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because I harbor no spirit or do not agree ae 

a lawyer and I must say it in all with the momentous 

decision of f,.y 17. It is the law of the land. 

I trust that we may be given an opportunity to 

out a solution at t e state and local level.acceptahle to 

our people and the constitution of our country. 

That is all 1.1e ask in this cnae. As far aa rrry 

constitutional obligatio a as an officer of my otate 

roy status before the bar of this court which I cherish. 

I shall advise and have . dv1oed the officers of my state to proceed 

t-l ith expeci.tion in vie1r1 f all the circumstanccn and problema 

facing v .rbinia to "l'lOrk out a solution to this grave problem. 

Just a word. i f you please. on the power of this 

court to permit gradual adjus tment. There not the shadow 

of a doubt that this may--it does not ha ve to - -in the 

exercise ot' its equity PO\-Jers permit an effective 

c-r<:dual adjustment t o he brought about f rom ex i sting 

systems to a system not based on co lor diat1nctton. 

As I shall t1.·_y to deve l op in my al'gumcnt .. that 

docs not mean enforced 1ntecration to us in Vi-rginia. 

on the PO\ 3t' of the court.. the-re is almost 

unanimity of on this point among counGel of 

both aides. This cou-rt. .. . upon tho threshold 

of t o exercise or that P0'-1 0 -.. on rr.ay 'L7. Oth rwiae it 

'· oul have entered an or er rove oing the de cree of the LoneDissent.org
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court below with the mandate that the relief sought be granted. 

This court has frequently in the application or its Judgn·ent .. 

resorted to the flexibilit y or equitable rules and 

remedies and adopted them the circumstances of part1cular 

cases. 

If there t·1ere a :.•gument or dispute on this point .. 

the Congres n has settled t by removing every vestige of 

room for debate by express ly empowering the Court in molding 

effec't1Ve relief to entE::r such appropriate judgment, decr ee 

as may be U tho 

I close that poi nt of my argument with A 

n .Je is that clc r l y the Court possesses 

the po;.1er. Sl-;.ould it exerci!3e t hat pot'ler i n these cases? This .. 

I think .. has Peen removeo from the realm of debate. 

On It.ay 17 .. this eourt ha nded dow n a decis ion in 

pr inciple. The Cou t f r om formulating ecreea 

.ecessary to implement it · ce cis1on . 

It recognized these are not individual but 

cl& actiono. It recogntzcd the lflitie a d mlceping appl 1cabil ty 

of ita r}ec isJ.on . Anti uo tt.e Court recognized that the 

rlec i :J ion involved the rigr·to .. the mode of life .. tt.e cuotomo .. 

t ' e morco of 50 1'11iL1on pcool c ::nrl 11 mi.. l11on ochool childr o. 

I'r ·• ·-,. n :tzv - r. I th . "l' Cll OC i.l l 
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conditions with their v rying problema. problema int ratate. 

intrastate • community .....,iae. county ...,iae and village ..... iae. 

And it recognized that the formulation of decrees represented 

problema or considerable complexity and I venture t o add. 

pt'Oblems of overwhelming magnitude. 

The Court then by its own conclusions without 

more action. would seem to have answered the question. Ar.d I 

maintain. if Your Honors please .. that the consequences of 

the alternative anst·Jer s the question . 

The alternative to the exercise of the to 

pe r mit gradua l adjus t ment would be to adopt the view asserted 

by the Plaint iff that t heir rights arc personal and present 

... nd r c-·quir e immediate enfot' cemant 1rl1th1n the limitation 

s t ated by f11"L". Mat'shall.. fot' th\'lith enforcement .. tlubjugative 

t he rights of milliona .. supet'ior to the preservation of 

any scmbla ce of public in many parts of this 

count ry .. provocative of ncnding chaos. enge ndet·lng of 

racial bitterness .. strife and possible more 

d l't'e, 

For t h1111th enfor cement. in tet'ms of the definition 

of cur adver saries would be preemptive of the t'ight or a 

sovereign people to ca ll upon their m1n e l ec tive representatives 

i n their s ta te legislatut'e s to pt' omulga t e s tat e policy 

and enact laws cons ist ent t ha for the 

rr:aintenanc and admini t r'at en oi' t ho .... O'.JO puhl1c school oyotom . 
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Out' advet' sa 1 a ask thie Cout't-.a nd I say without 

any s p1t'1t of b1ttet'nes • they ask th1e Cout't to at'm 

them with the powet' to deatt'oy. which th1a Cout't has said 

to be pet'haps the impot'tant function of sta te and 

loca l governments. Pr1!1Ce Ed\Jat'd County a Negt'o population 

or 55 pet' cent of t e one of poot'e t' counties of 

Vit'ginia ... h a s. at tt•emendous cost. bot'ne lat'gely and 

in dispropo:ot i onate n1ea3ut'e by the white people , cons tt'ucted and 

now a high cboo l facility fOl.' Ncgt'oos not e qual to .. 

bu t f a supet' i or to i t s fac ilities fot' whit e children. 

Tl e wait e pe o1le the t'e are not complaining. They 

k an education fot' their children a nd fot' the Negt'o chilcren. 

10<·1. ftet' t hesz things wao t he final mandat e t'equit'ing 

ad nittance forthvli.th or with out pt'ov1sion fo t' a 

t'eas onahl e time for and l oc 1 gove n unt t o Pt'Oceed to an 

ot'derly solution within the f t'a mewot'k of constit utiona l 

legi s l a tive and admlnistt'ative pt'oce ss . 

You 111 i l l ha ve placed t' ,eir hands, unht'id ec POlll et• 

to dest t'OY the moat 1mp0t'tan t f unct1.0(J :.Jtate a nd l ocal 

govet'nment. 

'l"ne high >jChO•J l n ?f P-r ince Ed a rd Cou ty .not in def i -

an ·e of the mandat2 of' court .., but unde r the impet'ative 

ncceso i ty of c 1.t'C ms "ance over ·l h1ch they have 

no Jont •o -# 1ould :o 

'' J '·• ?\J 1 c .. £. : ,il n .. 0 •dCi.'l.f 'lnd 
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lawful solution could he brought about. 

I eay.in all candor and frankness to this Court. 

that solution whatever it may be. will not in my judgment 

in the lifetime of thooe of us hale and hea rty here. 

he enforced integration of the races in the public schools of 

that county. 

Mr. Robertson has pointed out. it is nothi ng 

to hoast ahout. I certainly do not assert it as a threat 

hut as a fact. The governing body of the in 

to the demand of the people 111ho pay the have deferred 

action on the school l evy. 

Forth\1ith admittance would set·vc to perpetuate 

that ac tion for some time t o come o 

Now. in vie111 of the broad scope of the decision of 

f1ay 17,. its cr ushing impact upon a system of public education 

established and progres s ively maintained. with t he sanction 

of the Congress since 1368 .. \'11th the sanction and approval of 

this court since 1896. the sudden shoc k entai l ed by t he 

uproot ing and demolishi'1g of a way of lifo e nshrined and 

i ns titut ionalized in thJ heart s and mind s of the ovet'111helm1ng 

majority of millions of law-abiding citizens. their fierce 

and de pseated devotion to their cuatoma nd tr · ditions composing 

as they do . the 111arp and woof of their mores of life a nd their 

devout a d f irm convic t ion a n to the anr moral soundness 
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generations and into \ hich they have poured their 

their substance and their sacrifices. we. in Virginia and in 

the it please the Court. steeped the concept of 

the right of eople to guvern. to support or not support a 

oystem of public education as they may choose. we are facinB 

the bleak prospect of se r ious impairment or possible destruction 

of our public school sys .em--and I measure my 1110rds. 

This Court. in 111 defc should. therefore. 

afford a reason :110 oppo1.· tun1ty to 11JO:t'l<: ns l!luch ex ped ition 

no in cc.>d f ai i;h as nta t e govet-nmental machinery .. , ... __ t o evol 'C a sc·lut1on acceptahle to a majot' 1ty of 

We t'lCtectfully suhm1t t at th1o 

:-ace be l'.:ma C:ed and tha ' thn Cour t of' i':l.r ::.:t inatan ce he 

a 1o::1eri cliacretion in th . lic;ht of relcva t c :Lrcumotanceo and 

.Jly one ) 1a _ of thin c;roat pt•ob tcm hao 

eve-r oocn con i cJe: red thlo or a:1y oth r court . v hen t h io 

Court re uci1ated the ac.Jn.ra. e but equal doctrlne , 1t then 

t i C childt• n z t 1t YrJC of segregation wl1 oh they denot d 

as scgregat on 11 th th Jonct1on of law. They held that h 

1: l I, 4 :! r .on 0 I ·r •· .. t ' o G p l .. n o , were 

LoneDissent.org



2 17 

of the equal of the 

I! o com.ideration has ever been given, nor did the 

i n i t s state so require , to the e f fe ct of 

i ntegration on to 1t would do to their 

hearts and minds or to t .1c effect of integration on the 

ah111ty of a state t o a nta in a pub lic school yate m to 

h0t·1 a state mi ght sh::t.€ legi sla tive policies to 

c olve a solution t o the dilemma wh ich conf onts i t . 

1n J j ud are co s11erat 1ons of policy 

and le •i s lation he longi r g to the stntes. As to ot.:c h mattct•e 

I say in all d tr.1s Cot.rt h ao no POt-lCt' to legislate 

to de legate nor. -cx i sting authority to t he t; ourt o f 

fll' et instance, I r say,. with ue dcf i t h o 

::> power tc give to u state ot- D oca l :Jc hool hoc...rrl &f "i'r'n,nti vc 

a to the o peration of i t s :'1 oo! • yste , . 

is no 1n la l .1 t:' ·o.n we u bml l.O 

uny 1t!.lution 111hereby any court tnlce 1' ond 

o r public ochoolo. 

On the surf cc p ohlcmo confront11L uo do not 

eteM from rac i al h1eo, Those ho a o t tha t. ndu 

either amJoma l ly 1cnc c n t of thu f eta of l ife or e 

a l'ec.kless 11th tt•uth '-tO ..J.1c rn n "H'::J IIIith t' rc 1 n :Jome r t 

or o•Jr 

Tf cr n tt.cd t o r. u l v in 1;o r..nrl co 

c l 0 .. •' I 0 
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levels. are are to salvage a 

rational and constructive system from the which the 

future otherwise tends to hold for us. 

Ma y I for a mo:nent. touch upon this problem of 

uni f ormity of app· o&ch -wlth the decree? problem can not 

he solved.if it please t1e Court. through unifo m1ty of 

&.Preach at th_ state level. 

Broad non-disc :tm1natory d1scr t1on t o be exerciaed 

t·. !.thout d crimination mJst be vested 1n local school boardo 

t c ope with varying conlit 1ono extant throughout the at a te. 

No blanlcet for;h"l-l 1th decree entered by nr:y cou-:-'::. 

··ould possibly do a u ht ' ut precl ·ae an J.P\)t'oac to a oolution 

c:.nri n0t only tut'n the cl )C ' b c l( far beyond loaocy 

\'3. Fet'guscn .. but t1ama _..; u pon the hearts ._.ncl m1nrjo of 

(;hi l d4'en , to r-1uote the opl nion of I!iay l'f, 1.n a 1tlUY unlikely 

to he evet' undone and to the e ·: t en t th t such adjudicat ion 

·1ould conotitute precede cc in law. the -rem.:t1n1n{j southe rn 

c a te s het'e, : m1 uo C l.' r. =.·1'J o :l J e not i.cro· th1o cou t 

1n arT'J t'Ole , could and wo J rl te ll their people in fact .. th t 

they ha not had thei-r d y in cou t to t oot the canst tutionQJ -

1t. of an/ solu ion which t ey m1Bnt E:JO l '/2 1 · 1 li1 ho eAt 

e ffot't to oave the it' puh :tc school :lyct.e:o t " "' c' • tt'uct1.cm. 

This ao oa .r:l t hat (1uh:.1c E: rh -C fl . :. n tfl th 11100 

1 • or tan r nct1o of o • tc &nrl 1 c._ Virg ia niJ 

._r 1 tcr t or 1n f ull wi h th 
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of that for nearly a we have 

proceeded under the sanct ion of law. 

Suddenly 1e a a told we are perfo,· ng the most 

i mpor tant function of ...,:.J.te P..n govet nment in violation 

of law. 

I f e ducati n-- nd we ag ee - - ls the important 

unctio of state and .lo .::a l gove·.· nmE.nt .. then th state 

locnl gover nment have the l{,ht to cope with t l:e prohletna 

thus created ln t he di i.Jc 1arge of' th<!i t' ft.nct 1on a a nd to be 

LlV..:i' a r easonahle ti.10 ::;o act i n mot ion goverthl ta l 1> oce!laea 

cs:1 t o e spcnd t t'1e educntlo a l ·eq u 'ement e of thc l r 

01:1 eople. 

t is d1ff i cu of 

.. •gro ch:'..l fk . Ro lCPtson has n ·c d r ange f-r 0m 

in 3 cct' J tie a t o 1'{ ;>t.t' c nt in one . 0 L - t uJ t h of 

Vi't'e;1·.11a 1 s countl .a :!VC. ') p:o c cJt o t· rr.u c oi' ll popu l o t1on. 

o. c -half ha e 5 "t' r;.., ' ; or rnor • Over one· .-10 11' of v :..rG irl'i <L '3 

.- t) citie s .• 25 ''.J t or rr.ot'e of •.:c:;c :Jt:hJol popula tion. 

Si x f o r c1 ha 

rati o pop "t i o"l ia o.' (>t es 1 :1g o l gn1f :1. cnnc-:. \.n any npp oach 

to a solut 0 '1 of thi J ," lh ern . it to not LhP t n· 

d(. c it i o t. 1- rcc, t po .e ul 

<J.tt1t 'C S w: 1c ._C m t 'Ot u • 1 z '• 

I· co nty · 1t • n D'·t' t:"' 1t CJr 1 

t" n .,; • . f 

l I LT 0 
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.o t o t .o · 1cf of c ' oeing counaE- 1 t hat 1n 

r:r y f 9511 e roes "'e re a l1 1it t ed to prc v1ou ly all 1o1h1te 

pn o 1al school in V1t' g1n a nd t his was 1111thout 

a 1t of disc ontent. The flct r e ma in s that out of A t o tal f 

pu p1ls. on ly 7 per c .n t of t h em we r e Negro and t he 

schools w re not t ax-ouppo• ted , Wh 1 e tho public schoo ls of 

V r;1•·1 ia · : :!.. .h ll . opuht1on ap[>r ox1mately 00 of wh ich 2 5 

pe·.· ce nt at•e Nee;roe a muat le pc nd upon l oca l taxa tion for 56 

cent of t heir ou pport . 

lr. Rohet' t aon we 1t i nto t he nch ievcmC'n t 

I am Lo1.ng t? say th i s: I a typ i ca l of : 6, acc ord t n[!. 

to t hese tests . accepted i:l ) . ropriate stan<larr1 in a t ypi cal 

class of 36 .. half 11lh ite o.ntl h lf Negro .. t he cf omprehen 1 n 

e xtend all the ay f ·· om 6 .!' ef)ro pup i l a \1i.t h a t'earJ'\ng 

age of 9 ye a rs a nd 4 r.-ront:1 1 to top group o f 6 white pu pilo 

lt:ith a 1ng a ge of 16 years and 2 montha. 

In Cleal i ng '-'l i th how of i ntegra tion. which t hey 

te l l us we mus t de a l lith .. woul it be poss ib l e to proc c d 

111ith an effective teaching pr ogram on ::. ny au h basis if the 

t each ing l e vel is pit ched f or the l e ve l of the me, ,1an Negro 

ch1ltl 7 

Then the education of' the white group muat aurrer. 

Re gardless or why and aa t any 1t 11 a raot tha t 

theae great do x1at. And these not 1ntang1hlee. 
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they are 

They are substantially the same variat ions aa 

turn up year after year by race 1n the and city 

schools. 

These realities cannot be ignored. I nm not 

further i nto the matter of health. Mr. Rohc •taon brought it 

but wit h the same drinking t e same 

t 1e same physical daily habits. and all. our pro lem is increa sed . 

The conclu a 1:>n as a t•esult of these c.ond1t1ona '-'1 1th ref ere nce 

t o health is inescnp;_:hle I t .<:: t whit pur8n t o "'ill lceep the ir 

chil r e l'l out of school. 'l'hey \'Jill 111ic.h•j•' l t l-:.cir Allfl . ort. 

I do not say that as a hre ut . 

1111t h thd 1 tt·!'!o t hat h a o flourish d.OUl' 

friends sing their o:trer. so l f£ entitled 11 l 'he Pc o J.e of the South 

re -ab1rJ1 ,g co pl e •11 In the ne xt a tan . the, urge th1::J 

Court -with e nd undue fot-ce. , '-" pr•? . .:J :,:·•is c!'mm 

of t horns pon our brow a1d hold t e ho . ock p to our 

-1.Pe, Yea 1e are an 0 • e lJ la"W - ·· b1rj1:1•J [X'OP e. H lead 1 

g1v1ng la'W antl order t o t a at 1.on . \'le ''c \,crJ t e 18th 

Amend ment out of the Conat1 tut1on and fl oor1crJ the Volstead 

to oh11v1on on t 10 t t ·•cam or o r h r o 1r1ta be a oo 

it ffectcd tle way of fc of t he nY.) 1can vcor• 

:..: hav t t r •oh rr. rr.u l .1p 

' 0 'h Cl U cr ·c· tto 

jA .... 1 (J l t t 

r apona1b111ty. 

o 11 or 

loo l<. t o 

' th 
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The Chief Justice. Marshall. 

REBUTTAL ARGUNE)t.T ctJ BEHAlF OF HARRY BRIGGS. ET AL 

By r-tr. Marshall. 

Mr. Marshall: May it please the I 

as I saw the issues in t is that by now I be 

d iscussing the one point I think is still before the Court. 

That assuming tha t t e Court to effective 

gradua l adjustment .. that by noll! somebody r eprPsent i one 

of the two etate3 would 1 ave been a ble to give the ourt some 

idea as to 111hen t .u t cou"'..d be done unde r uny circumstance. 

And to f r um the Lawye r not in hia life-

time .. some o t her place .. :'.. t so for hundreds of year s , I say 

on that point .. lllhich as l is limited t o the ·1- c1oion 

befng effective .. the't'e i a nothior, bef01.;: this Court that can 

any juatif1cat1cn f r g1vin · this int . minable 

gradual a d justment. I am particula r l y sliocked at a r gu11 · t o 

of the impotency of our ·overnment to P-nfo cc its 

I a rn shoc lre tha t anybod \ ; O ld pu t t he riG4lt of thE' Negro 

ch ild to participate 1n this court has oaid 

ia the most important fur.ction .. on a non-aegroeated a oie . 

I a m shocked that an hod .! clas ses that •ight to take a drinlc 

of 111hiakey i nvolve r] 1n pt oh1bit 1on with the r ight of a Nogro 

child to partie pa e in ucat1on. 

·Ie arc not · l lri '1g a ou the ea ruc t 1ne. Th ro ia 

n · 1n :.1nythi i · · I 'Y. j 1 t h •· ';; 1 • 1 J nJ c onn t.l.on . 

LoneDissent.org



223 

pv1,'lt •.:HI IJialle tha t in South Carolina they have 

had segregata<l schools ··ot· such a long c1me., and 1t would not 

be wise to ge:t t-111 or 'Li·1Am I remind this gourt 

that in t "' " caae& wht:t'e ce4't 1.orar1. 11las appliod for here 

c:.nd .. the \;\IIO from 3outh Elmore and 

.. have i . e n 6en1ec the r1.ght to vote i n South 

C& :3ince .. if I re1.1ernbc r corl"ectly .. bet' ore the turn of 

ti1e .. ·ou·i:. ;ye · whe n the distr i c-t cout't 1souea a 

o·c have forGotten which .. but 

':Jei'04't> <l t:: <;1 tJ i Ot l ,. .judge ruled that 

Negroes could liO'.: ·u£: cxt.. l r·e a ft'Ohl the primary e lection 

!.n Cox;;.l:&.nu iu tht. vet·y state he 1.3 talking about .. they 

ilar..:. i;c l 'ci - O[JCn U ,£:;i.c l ,o 1I<: ::J \i h1ch they did and register some 

0C cr 00 nCi ili E:: £.,roc·s 1t1ithio ten dBY•J of the decision. 

7hG.Y aa.y .. has been het•c f ol" a long 

ti.r..:: . And 0!1C;;! &gain t h· ·se ge .eral phra aca of time and it :J 

s1e;nifi ')ancc · t I lcc.ow I was cor · c;t i n tho 

bt;.:,tr:tl l og oi' t -y ng to r.alcc clea r the 1oeuee 1n this cnao . 

on othet· side take a the poo1 tion that 

•Je & e obl iged to sh olll ,,hat eff ctive grad ua l nr'l Just ent \'l1ll 

r • .:> t 

A3 1 l'OJ.•l i;h c:Je q ue ation e they nre obliged to ahow 

a id constantly that we have not ahO\'m 

any ·hin3. e have ..sho ·l rl O u l. r.i.3ht to im r.,lief. nd 

t:d.• 1-u a. cvu·ci; vi EJ ui ' y . /, ,:d ul o t;;tl I .. o' 
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recognize that the hurOen ot proot never ah1fte in a caee 

the burden of going forward eh1tta back and forward. 

in this. a court of equity. it is unbelievable that at thia 

late age the argument be made that calla tor 

considerati,.,n and that the person arguing it be 

advantage brought out by t he ir O\'lO 

Both attorne a in th ·, Virginio c.:t se \':hat 

all cr these things t hey talk about .. they admit framcly .. 

are because o; the denial of the to these people 

involved. They these educational teat s. There again .. we 

h&ve use of figur es t h t be used a ny 'ltay . They use figures 

c.n a 'I"ney leave out t he f ct that in each 

o e of those percentagE. s . the-..·e are Neg\' O ch i l dren that run the 

gamut in each one of t ose 25 .. but they tt•y to give the 

i l!lpreasion that all the Negro children a-r·e bo lo all the 111hite 

children when that is not true. 

There are geni uses i n both and there are 

l ower ones in both gro ps .. and it has no bear i ng . Ko 

r ight of an i ndividua l ca n be condition d as t o any average 

of other people in hie racia l group or any other group. 

Now these hea lth theor1es.and again we have figures 

that you can go any way you want. I did not check them 

because I they ar e so completely immaterial unless the 

St ate of Vir ginia either ha s no pu c hea lth service in 

i to ochoo s or do :Jot kn .10 l.r.> U t. 
LoneDissent.org



225 

It has been interesting to me. it the Court 

please. from the Morgan case involving transportation. that, 

well. whenever Negroes from other people because 

of race . t hey ah .. ays make an exception ao t o the Negro servants. 

In it i s i nterest i ng to me that the very 

people tha t ar gue for t h i s woul d ob j ect to 

their whit e ch ildren t school o.re eat ing food 

that has been set"Jec1 a nd almoot put in e ir 

mouths by the mothers (f thooe c. and t hey do i t 

day i n and day bu1 they can ot have tho child go t o 

school. Tnat is not thE point involved in thio case . The point 

is as t o hether or thi s lat e with t h1a 

government can any lon£,e't" tolerate this ext reme diffm.'ence 

based upon race or color . 

Not one man a f'l stood befot'c 1;h ia Court ye t 'l"opro -

senting the other and sho.,.m conct•e tely what they have 

done in support of the t·1Uy 17th r!ec13lon . They have not 

even ota-rted to begin to thi n aho t 

the i r emphasis i a based o :1 t he hope --'•lithout 

any foundat ion th t I can imagine- -that this Cout't wi ll buy tho 

idea of turn ng this O\er for a per i od of an i de t e-rminate 

numhcr of years . 'll1ey aay I do not have t' t:41th in the 

dist-rict courts. 

That 1e unt-rue. My ent o that I was au c 

l.C r1 \; ·t C q 1) ti'l. 0 t: 11lO f ll'1 '0 U C l 'l:'ight 
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and follow the ruling of the Court. but in this overnmental 

protection of these rights and the c overnmental 

1n this so-called educational this 

process can be brought about more and I submit 

anything else "1ould be of no than for this court 

to the strongest type of a which will arm the 

distr ict j udge and the court of a pcal3 j udBe with these neces-

sa y high level dect·ee ,1 oo t hat they can opera te from then on. 

That is why \ Je t hink that the ino t ruction from 

t h 1s we all agrce--I do not know 111hy there wao ao much 

a rgument about it --t .et•e should be t h i s evidence given in 

the court. 

'i'ha t 1o 1n out· proce et5 ing s. vie oay you can pre sent 

it to the l owe-r cou1·t ., y ou :an show al l of these difficulties. 

He agree en that. The QOl thing we do no t on ia they 

'l:ant no tire anr1 I do nQt believe thut anybody 1n 

good faith could listen to the se foul.' argumc n1..3 and not be 

cert a 1.1 t l at when they g t() · 1y cout•t tn. y arc goin, to 

argue t he same thing they at•e nt'guinb hel" which 13 never. 

So 1 1r11th a strong .. ccree from 

t h i s cour t .. all of the 1ut ict cour t s in the c o untry 

solve this problem. To mind -- agai n I co1n ... back to it 

de3pite t h crit1c1om a t !ta s bocn made of I s y., that 

I ':! can l"\Ot con n e o ,_. :..... '·l i l.h t h :to i o1o in our' ountry. 

'I ether 1 1 on :; V ... ·· .... i. l l n ::: o o .... LoneDissent.org
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This local o tion this that 

there 1s always a that we cannot integrate 

Negroes because we have got so many in th1a country. 

the reason we cannot integrate them 1s because 

t•!e have to listen to \!hat the people in that county want. 

t-lelL obviously .. that is t·;ha t they mea • They moan the 10 

per cent of the white They mea n specifically that 

the enforcement of our ::onstituttonal recognized 

in this 6out' t •a on I-1ay 17 muet be geared down to 

the as one of th•) l ml yet'a satd .. you not only bring 

in people in the con:rounity .. you b-ring in e xperts. 

T'ne district cout•t be a legi s lative body .. and 

aftet- listening to all t he people in the c or,,rounlty .. the re would 

be the decision as to w· en this could come about. 

T'ne opposite of o-rdct'ly .Jl.•occdu ·c..,. . And we would 

have .. for example .. as ltl<.IS t•aised by r-tr . Justic e Reed .. the 

rmm ar in Clarendon Cou t y .. I do not t h i nk i t io 

but you could t h r e (! different t ime limi to it Clnt•endon 

County .. one for each d1• tT'1ct, Olovtou .J l y that la not 

11ihat is intended, Obviously .. I do not b lieve that out' Conot1-

tution .. that th1a Court .. -- and I moat certainly do not believe 

queat1ons 4 and 5 were e Hher -- intended t o put right 

of the children in these caoe a to be aubj ectcd t o wha t the will 

of the rna jor1ty of th ' plc i n that com uulty 

F n lly o<lv t 1ng 1.h t to a•y m1 d 1-.1 cornpl t ly 
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do il.Jt g1va U:C! -what l ·.,a,'lt ., I -.. cloatt up tr.e 

13Chllola. It quotet.J 1n :;he Sout!le4, u 1; e-.. J anJ ,t,1 th1a very 

State of Sou\:lt Ca4'0lii1a ln one of l,e<n' !..16£l o 1 theija 

hll:i..s to t"i1t:: ayate.-,, 1 3out 1 Curol1na .. 

titcy a i:•e i::lli.•eady IO"l.' k1;1g ou .tt. w An<! one 

"llfho happe ne.:J ;;o a 1eada1., wh..., .>.a ao·.j l.n vor 

ui' 1 .1t.agra·.::1v 1. flldQi:l the '.:ha t ';:: .:1.) 11o·.- !tl't.,);,f \-!hat 

i.; lle :3-:>:t.utiu., to t <l l.i t}'-'ohlem la .. cia t.c fo l•cclcs:Lng 

a cil.)Ola .. o;1e thi.Dg :!. do \<le 111111 not solve the 

No"'l that :Ls something 

I j us t do 11ot bal: a·Fl J.s <" 1gh :; :.n South Ca rolina .. 

ana 1r:;-:;ad1a'.;.zly a!.'t<!, this Nay 17 decision G-o ver nor Byrneo 

p-rogram. 

A ilJC ilth lat.ai.',. started the pror; ram a gain. 

t o conc1nue .. 1I tile Cou·l't I 

tha:G i s a ·,'l·:i "'.; ·aave 1'a1t.b .tr. go vernment 

o.•·;.:J r.u·c De: l !a1' t. il a t .;;;;: gcve·.:·;ln.ont 1101. :I.;·,g 1 ·1:. .s 

co·c.JC,-.I.tu t; l on Cat·vllna ar,:l Vit g,1.11a .. .:i ut a a it 

a.ny place: a l s:: . 

Sv far a I arr co t hat 

.::.re 11;acc.. t." tnc .:. or. t; y c::.· i t t;J 'i.."!- r (.,Ur<l.a:'lt a made in 
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legal argument 1s conce neo. 

That is. that they should have an opportunity to 

have t1me to mo. lee cet•taln adJuatroonts. We agree on that., a nd 

they should present them to the distri ct court but we 

a t i ll e limit ati •n, a time l1m1.t o We be lieve we are 

entitled to our r i ghts as of the noxt nr;hool term .. and if 111e 

cannot ge t that type of dec ree in the judgment of this Court .. 

then what is goi ng to TrF. y arc ma king a ll the threats 

as to a t will happen 1f they Jo not ge t the de cr ee., putt ing 

that a s ide if t his ln 1ts wisdom dec ides t hat you will 

not, 1n this ca'l'?1 issue ·1 1ec r e ; Jhir.h 111 t'equlre admission 

of these student a ·oy cembe ' . 

T'ae thins that t•Jl.ll give us any thi ng at the 

end of this lawnuit W )Ul · be a decree lf.i h.Lch 1Jl OulrJ do the four 

things I say. I t is impo·;to.nt to start that imme 1a te ly... to 

r eport to the d'letr1ct c urt step by s t ep 11 dod to end it 

at a date cel'ta1n. OthEn lise., '-'le will have in the State of 

Virginia and in the coun ;y lnvolved .. the St te of Sout 

Caroli na and throughout .he country the cont 1nua ·ion• or what 

has been branded ao a n u·11a\t1ful procedure .. t ha3 been 

b anded by this Court as unconstitutional . 

It ia not the qu-st1on of hav1n!! my constitut .. onal 

right a tc day -l1;,· -day var .. n ens i• county by colmty 

det':ll'rnined o e tHlY o thn ac cort: 1 J; to t h local o ption. 
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In my county they say my child will go to school# 

schools will be 1n five yea a. I move 

into the next county# hoping that he will go 1n one year 

and they malce it six I w111 be t r aveling all 

the to get my constitutional 

It malces no differe nce thin Constitution of the 

United State s that cb1ld ia in one s t a te 

vne county the othe • You have the exact same rights in 

South nn' n1a as the Conat1tut 1on 1a 

once ned aa you have in Yorl< any plncc else. 

1n ao these co 

believe t1at the fir s decree is the one "We are entitled to, 

and :i.f ue are not ent::.tled t(l th'"· , in j uder.tent, at least, 

tJe get the second decree so that our plc:nn1;lf'fs the se 

ca3es anri ot v:r .. ,ill at least u. e ... cJt e protect ion . 

ut a dr;cr e # providing for o. t ime there 

1111 be no 11hatooev r for the dct:io1on of this 

Ool t' t rer1dererJ on Nay 

Thank you very uch. 

The Ch1 f Ju:.Jt lee. cfc r1n to the 0ou h Carol1n 

eooj cn.ugh to 

f rn1a'l to the cou t a d)c'oe ao you would P ' ODO e 1t 

1 .:i ur stPte .to tho ot 'lC ·a h· ve dono? It would ho he pful 

c court if }CU 

1 n:1 t J • "O tno 't::t \1 1. f'l'1 d LoneDissent.org
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of the Court. 

ON BEHAlF OF 'lHE STATE OF FI.DRIDA., 
AS 'lllE FRIEND OF 'lllE COURT 

By Mr. Richard Ervin . 

Mr. Frvin. .r'it' st I 1iiould like to express appreciation 

for the opportunity to be and present the facta of 

our Amicus brief. 

The decision of l!Jay 17 was and it had a 

very ser ious impac t upon our F :tor1da school 

system. 

We be lieve the :lns111er to this 1s that stated 1.n 

r ueation 4-B .. effective gradual ad justment. 

\'le feel that the 2egal rest s in equity 

.iurieprudence consid :.' 1 g t he progressive state of aoc1e ty .. 

the public interest .. and that this Court hould pe t·m it a 

situation "'here a()d psycho ogical factors can 

he cons1de'L'ed as 111 0 .. physical adjustments in each situation 

that co es before he cour t 3 for adj udicat1 n. 

feel that nc conJt tut i - nal tu a rc ahaoluto 

b t that all are Pxerc 1 3 with in t1e realm of t he police 

DOtler., the public \>Jelt'are and regulat1ono f or tho best 

intereot of the people. 

In overturning preaont dec1o1on on the 

bao la of advance a nn pJytholog ca kno 1lodge .. we fo l th 

' 1t t 
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particular ly in t he South Carolina Virginia 

that it should ive to psychological 

and sociological factors in implementation. 

The brief of the United States Attorney General 

say s "The i mpact of segregat ion upon children the cour t found 

can s o affect their entire life as to preclude their full 

e njoyment of the it· con3t1tutional rights. In similar 

and e oticna l fact ors arc i nvolved and must 

be me t understanding and good fai th in alterations 

t ha t must ta ke place i order to ':lcinr, abou i., coroP l "n .... :::-

.ith t e Court' s decisio II 

lie feel tha t he rrcans that in the 1mplP.me:1t.at1on of 

t he Court 1 Hay 17th dec 1s1o that c onQ10N a t ion must be 

'1 ven to 30C10lOG1cal a d P3y::holog1ca 1 1'ac t or • vi 

th:: . in order to do that there n · :. 1; L eoo nt1.:11 

t1on i n the ... outl' ... 1n the vm·ious school 1at'l·icts of the 

to brine a bout oomu ct .grec of puhl c a ceptance nd 

C'". L lnu t .ion of oociolor;ic'1l •.. d ·al nc";.or -v1hich 

ttatc s1nst a nonsc urcGated ochool oy a om . 

'!'he .Attor.>ney General' a hr1\of :1 "G nor .. d . 

hoat111t 1o a relevant fa ctor to he co n1'J0\'ed 1n eter 1r.ing 

he moot •f t e; Qt1ve thor! for on,1ng l:le ' ror.,a t. i on in a 

Dar i ular oca l1tJ. Me 1001 admi istrato 3 v an obv oua 

concut•n 1n or ·r1 ni 1 • li' 1lic 

_ '1 1 1 r olvo 
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the problem with a s fe w disruptions as poaoible." 

Harry Ashmor e the "The Negro and the 

Schools." HA based it on the Ford Foundation f or advancement 

studies and he "It is axiomatic tt,a t s e parate schools 

can be merge d on l y "li t h gr ea t difficulty if at all - where a 

g r e a t ma jority of the cit i ze ns who suppor t the m a re ac tivelY 

opposed to the move. o pub l ic sch ool i s i s ola t ed from the 

communit y t ha t supports i t- a nd if t he ve ry compos ition of 

i t s cla s oes 1s subject t o a,d sustained public 

d 1sapr;.r ova L it i s hard l y t o fo ster t he s pirit of united 

eff ort essent i al to l earning ." 

A a we under stand i t . t he school stem in the . >Uth-

is to the people and 1t i a n 1m )or tan ce nte r of 

social life i n many of our Sout e r, cor.Jmunitice. I n 

acguments here _ 1t has suggcote"l t'l. •. t hC' FedCl.·a l Cour t could 

by decree .. hand l e the s1tuat 1oo ithout t he ooper a t ion of 

state a nd loca l of.ficia lo ; that publ ic 0)1n: n of the 

co munity may be d i orcga ·ded. prov1det1 po a1 ·i vo leadershi p a nd 

a c tion of t•eaponsibl e Jubl1c offic i als 1o e Yt ndcd on hchalf 

of tho progt·am of c3eoeel"egat 1on. 

Such appcaro to be 1m Dl1C1t L• .. he a c 1olo teal 

thcocy adva nced by f· 1 lder K. • ' larl ... ,,1 o he t :-;r: l.c nt 1t :1 

b t t·Jhcthcr thia theory io ot• r ' t or no _ J tat.c"l oo on 

10 ' Ot' d · # ' · h _ 0. 1 i to ,, l 1 o{'f C 1:1 0 d ODlC 
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1; ,.,. a-re pt'a ct1call;r ho · ob' 't u ' · , 

Io l.) tl\el' t.:-•'-'./ vi.::w th'' proh"!.eo of da 

almost tl e SC.toe a11.::1 tlii!Y t'e.:> : that; Flot' i.•.la not 

ready i'or a Pl'Ogl.'d i!l t;o :Jo;;!'oga t :.on. 

Da.de l:out r:.y i tl Niai111 l.a loc:lt s •!. lli <l :S in8t.11? 

y the cf r;; 1 tr.1 Scc'lal Sc1•.::.'l !..ets 0 ::' " '•.:.. t Un t.VG'('Sity. 

var.ie Cour.L·3· p.;cpl<:: t: .. :!'e r.:wy oc.:t•e 

r- or:1 al l . ar·t& of tho::: t;&t 1cr. c:. /!. ; ! £.. '.'€.' l:. ll t. p £, of 

rac12 1 veos;lc ir. tl.at c;;,•c ;: . Here are some of the findings& 

''D ::l l:.ite 't;l£ :.: u ·t tr.a t .:.. r::.Uot'1.t:,: <.;f ' ;he lrlldte 

oi' :Ua!.lli: Ccu t;; tc · .. L co-,·.• ':.. 1 a dn .:1 o1on a s 

tJ:tl l c oi r.l ".l:J ' ... h.,; cl .:, cislo• 1-:. .\ : t :!. c.•-· ' t' 

'·lith i!O e:J.rJer1uc.te pt:l i o-"1 o !' 'i:'cVJ ... 

rcauct ne e ci3d u ttl · u ..; i ::;t n: • •1 • .c• pubJ1c 

o':t'l.c l.a ls out 

1 f a 1tJ md·1a to :.:on q ul.ck v . A genera l 

r,.cc1&10n 10 [.iu "u:f a ·r,y m1r; r1t, t?; I'OL.;t .. •.1:-l1t 0 0: C.' <.•l r ·.r!. 11 

W1 n a ru i -Lt'C O! 

h • o .::)v , ( :.. :_ , ;• • ' rd ( 1 tc.r 

a t que t1o .. c,;ot·· (.: t ,, h a i'.J h t 1 n d d 1 a LoneDissent.org
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change in the cemmunity . Such change otvi us l y 

sufficient time. 

We believe that it is wise in cases -.here only 

the question is involved of t"ace .. that a decrt!e reman41ng the 

case to the courts of fi-rst instance and 1n the gE>ncra. l 

direc tions stating that t he court will consider not only 

physical adjustments but sociological and psychological 

would be the ri ht decree. 

i'le feel on the ot;1er hand., that an abrupt decision, one 

that set s a t i me limit w1ich could become the maximum limit .. 

t.at it would seriously r etard the e f forts of al l .. 

all liberal -minded D- OPl·- in the St a te of F lorida .. and would dr·1ve 

them probably in t.nc opposit : .0 · 1 camp, 

There t·lill even be t1• uh le in the lcsiC!lature 

wit. regard to get ting nt a te aid to the 

schools. '1'11ere ould be ,:ompletc urous t of the people that it 

had t o be done by a. cert c.. in per i od of time 111 1t h no advance 

preparation. You \!lOUld n r>t havo the OD t:Jot't.U 1 y f or university 

whe. e the pT.' ob l c n. is aturJ iet.l .. inter-racial 

committ ee .. which are n ow in operation in Florida .. are trying 

to s olve the problem .. continue their oft'or t o. You ould not 

h ve the .. the c : vt c .. f tc al. t he other peoplo 

lho are conscioua ly tryirg mnvc th1a 

'ilc e 1 the court. h ::l 

fo r , there . 

io '..ne 

3 tCH>l C OI.I t s t :.Ju .. _ t.c o l U •r, I Of 
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without t a ld.ng i nto t heit' t he school 

and the people of t he s t ate. be a 

grea t mista ke and would have result s . 

The i de a t ha t r or,1 the t o p .. t ha t 1e by Fede r al 

c ontec:Jt or hy prosecu t 1o 6 u de r t he Fede r al Civil Rights 

t - tut (! ,. t hat thi s Ma r 17t h c an be c nfo c.ed .. 1<:e t h 1n h 

is a n unsound one .. hope that tl e cour t \<1 111 not per mit 

i t . 

;'fe are making e ff)i.'ts i n out• s t;Qte t w rk t b is out on 

a l o a l hae13 . It 1a tr e sorne of the countic . .. s ome of tho 

r..•ens of t he s ta t e are not thnt cf to ··L 0 ·he s a e . 

lo Dade County a l o ,e there 1-s a counc i l.. n Counc .1 of Human 

Rel..l t i ons. They ace ne-t t 3unday t o talk ·.bou t plana .. 

11 in aava ,ce of the c o rt •o 1m:>lcmeutnt1on d c.. 1 i on . They 

a·ce t ry in3 to d vise me ::mn to p e pa't'e the p O ) e for accept a nce. 

1\ '1y decree ti.n t w• ul rJ rJn ul -c in u. .. a b upt chanBe 

1110i.l 1_ be cornpletely r cvvi of c ooperat1o:1 of uta e offi c1a l o. 

J te citizens . it ee ma to e . 

I t'l o not heli. VJ in t e t' l e " L t l.S t ha 

bJen ex h The e xtremists c t ryio t o 

nt c our c l l c c tho very top t c ·1 itc i n t h oe 

co. eo ... here r ace the oo. : q l a io 1 ... t.hu t tt o 1 c ou a 

can nkc in o ·c. on th o c iC'I .o:,: c.. .. 1. 

etc. or ' ' .. .h 

ycholog1cn 

• 0 1or 
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peri()(! as -.e 11 as the physical adJustm£'nt tho ·; is necessary .. 

and then there w111 be the arguments all nlonG the tha t 

is the Federal district Judge or perhap.a the state court judge .. 

the:of: is a dispute about ar1min1strat1ve POlicy, to ace 

111hether or not the quotas or the s chool adminis t rators 

in Florida and other ar eQ s of tte South they are 

trying to circumvent or •11hether they are really trying to 

adopt these programs of :1uman e ngineering to bring about 

public 

I t hink that t ese i deas expressed ere of 111h11t 111e 

t-Jant ea lly a delQ • a moratorium or local o ption 

and that t·at is hes1C'e the point. \Ia 1ant on o ppor tunity to 

sho:·l this Cout>t that 1t!C by l ocal action. not by 

t·ktng a vote but by peo:>le 111orking 111 itr. t e school adminis-

tl•.::tors .. i..'1e PTA. intor - •.•::tcial c oron1itteeo . talking this prohlcm 

ou+: .. arrange t: o:ne time dcnec;t•egation i n the <listricto. 

\·:"0! t·1ant to sho111 the Cour that i t can be done. 

If it ap JC <l-::' 8 ·h::> t t is irJea of grud ua 1 adj otmcnt 

under the 6l:'eat PO'-'lC o t he court of equity jo not proDQr l y 

re ceived by the people iJf he 8c utl"\ . the n th t.: can ahandon 

it. But at lc.a t they !Jho ld give ua the juot 

as you felt that you hod 1. otrikc dot-m raciul o gregatio 

a ltogether in the choo .. h cauoc of tlc morJc•n nrlvanco .. 

(: p.J:,rci.o l '' .. ca 1 )n.J lr r g hen JOU 3houlr1 ako into 

l 1 • oc l. to •• rl nll 1 u 
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n period of grace to 1/jorlc on 

we reel you have faith in your that 

ultimately it will be not only the rule but the 

practice everywhere. But to ruin the good effect or thie 

decision by abrupt is what 1/je respectfully requeet that 

you guard against. The Prophe t Isaiah sa id .. "He that believeth 

not make haste." 

In thia insten ce .. this great problem before us.- we 

1tiOUld. like to ask the C O'...! '!' t th:1 t you a broad decree 

remanding t hese cases unrar your equity and your pawor 

to say that within the of reality these rights of 

the Negro children shall be e xercised i such a 1t1ay that 

they 1tlill not arouse our communi ties and they not result 

in all kin s of trouble 1n the schools. 

If you will al l ow us the to work unde r 

this decision . not some we feel eventually 

t·le 'l•lill bring about full integrat 1on. 

As one county GOCn ?.."Jay ft'om segl:'ego.t1on .. it will be 

an example to count ies . For that t'ev.son .. we hope you 

·Jill not feel that t'ule "Do it and do it 1 ow." and 

compul ion i s the only 111 0.Y. Gi ve the peo l e a cha nce t r ough th 

Qemoct'atic process to chr ncc the att1tu1cs of tho people tn 

·he corr:mun1ty. If it dee r not 1tiOt'lt .. you ca n l 11. in a 

l r ct' caoo a rr: col t a ' 1.. dlinc tir .o ,·,bl • 

' lt .t I :, ou . 
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The Chie f Juotice: We thank you for your cooperation 

presentation. 

Mr. will you want to say something by way of 

supplementation? 

Ju3t1ce Reed: l·lr. Attorne;IJ Gc c aL coul fi y u he 

a hit more specific a :J t h ow time will ha vu a. opportun it 

to hring ahout a cceptance of this? 

Do you have in mind gradual 1ntegl.·at1on 

top end ha e it the oth ,. ay? 

f·lr " Yes .. all of t hat would be but 

11le d o 111ant the -:>ol adr..ln1strato-r to t -:. y t o \•lot' k out the 

directi on of tne plan f or h i s school s y stem. sir . 

Prchabl y th2y can start in t he 1'1.rst g-rade . that 1 e 

a mixed group. Prohably it should sta-rt at the high school leve l . 

But each school attendan e arc or dist-r1c · maKe 

a shOitling of good faith t o for111a.:'d oome type ot' plan . if 

t at is done and there no objection to it6 if it were 

a cce ted by the Ne 't'O pec.ple it cou l rJ c;o on under tha t 

plan. 

f it 111e:.·e not a ccepted and a caoe were then the 

uc 1.on ot.:lri he ·he c. l. or o t in good f ith th y 

uny at Q1·. LoneDissent.org
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I think the Chief Justice had that in mind this 

mornin he questioned some of the advocates of the 

gradual program. 

\'Je contemplate any type of plan that move 

the goal. 

Jus tice Reed: As for inatance .. a choice bet\teen 

schools in the same district ? 

Mt•. Ervin : I do not knOitl that could be done 

or not. Tnat might he solution if the 

committees and the grou p the School Board 

dec ided that that 111 aa th-3 to start it .. that might 

be all right. I have not examined t hat type .. yQur Honor .. but 

that might be one of the 

The Chief Justtce : Thank you . Gene al. 
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The Chief Juetice: Mr. Odum • . 

.1\RGUf.lENT ON BEHAlF OF mE :l'l'll'l'E OF FIDRIDA 
f',S FRIEND OF 'lliE COURT 

By Mr. Odum. 

Mr Odum: Mr. Chief Justice. by way of 

of what I am to y to you. I am aware that after 

argument of two clavA most of the subject mattera have already 

been talked about. ! do not want to take up the Court's 

• ! repetition but 1 think it may he of· interest 

to the Cc • .n·t to know s ome of our problems .. specific :r ublerns 

in Florida that will ha e to be faced and overcome before 

11 e can comply with the ourt ' s decision, Last May when this 

Cout>t anrJo: :nced its decision in the Bro\m caoa .. that news 

had c-. impact in Florida. Eve<"yone in 

of courJe .. f€lt that he or she was diroctly#or would 

wet-e a many wild statements 

made and there was consi-derable discuaaion of the matter in 

the: We were confronted and 'ound t hat we had t1110 

C:'="!•ili.ie ot people there. 

\ole had extrem13ts on both sit:l.e s 111ho were unable 

01: t 'iM illing to aee any good 1n the othet> fe llo111 1 a . point of 

viet'! .. who \·le e unwil l ing to reason or to he reasoned with. In 

between theae two extrcmo groupe we h a ve a great many poople, 

botn N 1te and Negro. ho can give and take .. and who are 

,o IIJOrk toe:othoC' a nd \>/he a rc 111 ll1ng to try as 

c;ootj ze::no t 1vo t he la , at the a me time r cognizing 
LoneDissent.org
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the position that the other people have and the1r feelinge 

and trying to work together. I think that poe1t1on ia 

beet expressed as regards th1a decision by one of our 

outstanding Negro citizens in Florida . I like to quote 

you Dr. Mary McLeod Bethune had to any. 

In a press statement t his was announced. A$ you 

I am sure Mrs. Bethune has spent her life for 

the of Negro people. She 1s the founder and haa 

developed the Bethune-cookman Coll ege in Daytona Beach. Florida . 

I do not that anyone can quest ion her in4;erest 

and her s incere devotion to the cause of the Negro people . 

She had t his to say 'lll he:'l she heard the ne111s of the Court ' a 

dec ision : "'I'hG Hi gh Tribunal has put a lega l f oundation 

under a belief many of s have long he ld and t>lhich is 

c..::!..ear l y and concise ly stated in the mo3t baoic !\me.-1car. i !.leill. 

' .'-I ll men are created eq ual. ' 

" I n qu1.etneas and patience_ peo le of culture receive 

this .. realiz ing thl) 1.nevitahlc has at last come 

about. They also realizn _ that the absorption 

into our daily Hfe of t his ne1.11 de cision --the putting of it into 

prac tice--must repre oe · an organ ic cultural ass imilation which . 

like al l social will take tim. But eventually. 

t he r.-1r ongs and m1otalros of his tory are righted and remod1ed 

a d i nhumanities are roc..t1f1ed . • • uo •r 1nto this 

ntugr GiC ca lmly . 1111th oorl j ur:lumc t, •t u give and talce. 
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\>lor ldng out together the heat possible mean;; 1rl6 can put. lnto 

so that there may be peace and understanding# and may I 

say. the of brot het hood . 
11 There is much fOl.' the Negro to do .? a well a a the 

white. We must usc a nd 1tliadom. It will take 

a .. thinking a nd planning and working side by side. 

l•lore largely than t'J · ;•cal1zcd. \'l e are good .. loyal .. /\mer1can 

citizens . And 1t1hethe r "'e be no th . east .. south ()' ' we 

sha ll put forth every to meet the re4Ul1•ements of our 

neltl status." 

J us ttce Ret)d : Where 1s t hat 1n t he brief? 

Mr. Odum: a ge J-13 .. your Honor .. thio statement ia 

i ncluded in our brief .. our O\m br ief .. undet• the subheading 

"Reasons for Hope" because .,;e do ha ve -reas ons for hope 1n 

f. lor i da. 

All of these reasons for ho pe ba aed on statements 

such as these Jhether they be from Negt'o leaders or \'lhite 

l eadet•s .. are al111uys ba <>ed or the aasum tion there will 

be time .. reasonable t i ne to wor k out difficulties .. because we 

do have difficultie s .. and it is foolish to try to ignore or 

brush aside these dif ficulties 111ith the ass mption that a 

little pressure from t e top can overcome them. that they 

Ttlill altlay. In the first place. that aasumption.beoaua 

of this .. 1a false. h ve to ha ve leaderuhi fore any 

[)t'eaeut•e can be oxc •'.;;c • ,prJ by that I 
LoneDissent.org
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local level the school board officials and the state 

officials be directly or indirectly concerned with 

trying to .cc:t>ry out the Court 1 a decree and pt'eaerve out' school 

system in good Ot'de':' and the safety and health and 

of out' childt'en and out' 

Out' ou-r F l o:o!.c;a 111h ich is the govet'n-

ing body t he Governor the Attorney J eneral and the 

Supet'intendent of the Commissione r of Agt'iculturo 

and the State and the Comptroller on the day 

after this decision 11lLS tt>ied to decide 111aa 

the best thing "Go so toolc this and 

I :t.'l in answ t' to the accusat ion that none of 

us in the Jc 1: .. ;; are doing any t hing about because they loat 

no time in doing constructi a bout it. They 

"Let us f!nd out what p1·oblems "le have to what \ole 

have to overcome anrl \olhc:.t should he done . " 

The cabinet t•c·quested Attornuy Gone al Et'vin to make 

a survey of lcadet'ah1.p <. pinio. a d tha point io important. 

This wna not a stt'aw v a straw pol.l of people on the 

ott'eet as to what thf.ly hOU[;'1t. Ever.)'' .vdY what they 

thought. pract c lly all the ... h1to poo , lc \•l t•o againot tho 

plan• pt'actically all colot'cd people Ot'e fot' it. It 

·l OUld have boen a 111aotc of time to ma.ko uc n .Jut'voy that. 

ThiJ nu vey ,,a a au of l ea . c •ah1p opinio bccauo o 

ll' l .... ..:d f 'j,, :'). \ r:l ':/ '(1 • '., "J of \ I a·. h in oth r 
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5tates was that without leadership willing and able to 

carry it it could n t be carried out. So this surv&i 

tHis a leader sh i.p opinion in F lor iaa. 

With the help of an advisory committee .. an 1nter· -rac1e.l 

advisory committee cons1t:tting of some of the beat people 

that t-Je could f'1nd in t e Negro anj white 

educators .. people 111ho h[..d some spec1al1ze a that 

·J ould help us in ma king this survey .. anri wi th the hell-' of 

s ociologis ts from the State had .. to went1on 

a fe111 of this committee .. l.'le cad three oi' the outstanding Negt•o 

leadera,I feel,in Flortra .. L'-: . h ichar o I>loorE: who i!i f resident 

of the allege .. Dr . .. presioont oi tate 

Negro College at .. 1-'J.ol.' i da and l.il.' , Gilbe t·t s?u;.:·t<.: t· .. 

head of the s tai..e '1\::e.che r s t.oooc ation. 'inE:y st:o:·veu 

D.nd t-J Orked \-l ith th13 C'-1111m1ttee , h i ght-thousanr.i oome OCd .. 

I believe 1t \-las .. qucst :tonna:treu ca l:ci'ully f ormulated 

under expert acvlce and fJent out to auci1 peopJ.e 

Jchool Board membo t':J ,. t ·u t.ecs .. .. a of 

teachers both "ih1te .. ot' cout·3e .. P..•es:l.donta of TA 

f; sooc1ationo both No e;t> o and white .. county juageo .. peace 

officers .. and many t;)t cr elec t d und appo1nte11 ot'ficla lu .. 

and practically all off .cials that thoueht uld hav omo 

direct or re ponoibility fo oarryi g out 

n 1rnplor.J"nt 1o th 1 .-J /31) 1e • T.n t'.l d :1. 10 to h • w 

eot trained i tc vi 1or into ' 1 mpl coun1.1 LoneDissent.org
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The counties "'et'e choeen at a numbel' or spots 

in the state t'epl'eeenting some ut'ban. l'Ul'al counties. oome 

counties that had a high Negro population. and ethel' counties 

a low Negro population. trying to get a erose section. In 

these inter and 1n these questionnaires we tl'ied to get 

at the root of thefle leadera and thf:il' local community 

thought. 

The results a r e in the brief. Time does not 

permit my going into th -•se results but t hey have been 

obtained for the informc: t1on of ourse lve s un•J. the people of 

Florida must t ry to 1tlO!'k this problem out. Now this 

information pre se t3 th l problems which t hey had time to 

OV(;t•come sol v • t:e r 1o not whe n . He maintain that 

many of the ee tan not be s olved. do feel this and 

\ !P. fee l su t·e of this . t hat to set a def1n1.te in Flo'l'ida 

f or compliance .. an 1 1merJ1a te over -all compliance .. \Jlhethe'l' it is 

next year or the f ollo., •.. n year. be t o the best we 

can f i nd out. totally i np · c ; 1cahle. 

There would h< no ocnse to it .. bee· Js Florida 

!s a peculia r state. I t e x t e nds for a l mout a thouoand miles 

1 '!"Om P nsacola dO\m to f· i ami and Key ·Jc3t .. and in between 

this thousand miles you w1ll find in th 67 counti a oom 

really i f f re t You will find -h1ch 

are popu ater.t lar •ely h' people ho hav nirr at d th l' from 

• • c r str. h t: I d f ct t n 

t rlit1 nc 
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Tnen in t . e 3outh north. 

genera11 zation does always hold true 

because some of the centra l a nd south central counties present 

some of uur grt!atest problems. 

\'1e kno11l o1' count l.es in lo' lor1aa .. 1n one ena of the 

county1 oroh ems of lntegratl.on would he very small beca use 

there 1s a low popu lat ion of Negroes and most of the 

peo ple there are peo ple 1'rom the nor 't·h \>Jho have no ;1articular 

on jcction . At the other end o1' the county it 1o just the 

opposit e s 1tuat1on .. a h e avy conccn t ratl.on ol' 1' czt- t ·u••al 

workers \>lhose cultu t'al. o1tua t l.on t't! Veais a l.<ie gap . Whether 

t·:e .like 1t o'C' not .. it 1 z che-£'e a n rj these muot be closed . 

1\ decree te l ling t;hat part t cul.u. r county "Yo u must 

:i.ntclgrate al1 ol.' your schools at o. e t itc ·11 11J OU.Ld make 1t 

almoot impcss1o le l ol' tha c county 3Choo l ooa1•a t o carry that 

out . \ e a o not i:lelJ.E>ve t; .'lc c our t .. l.n a of this 

K l.ni'J .. has ever J.m:;:.. I'Jcd t .1a c our pe ople .. 11Jhl.t e and Negro .. shall 

be made t o sut'fer . ·Je rea lly ·ou .ticve that the ourt 1n ito 

e ity powe · 1s lll l.ll1ng t ::> a c o u · e doliJO the line . 

'.l'he J:o•cael'al .. the l.J1stt'1 t Courts .. who are 

to the s ituation 11lho can before them the 

parties and exam1 e i n to the re 1 Drohlema and ctde thea 

.. that that d1oc •1t1on ohould ho giv n. 

c 1.0 1.1. • w h r quo t1 n1ng -that g 

Pit • 0 ).rj • - th 
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If the district Judges are adequate or capable of making 

a determination like they can decide whether or not 

a plan which is formulated hy a local school hoard ta a trumped 

up thing or whether it is offered 1n good faith. 

Where the Board can come 1n and about 

the burden of proof--! think it is on the Board of 

Instruction .. but 111hen the Board can in and we have 

tried and here is what 11w have done .. 111e have tried to 111ork 

t·Jith the through parent groups.. ,tn · u ";h i:eacher 

have done our h t even oo .. I that if ,.e admit 

the se the re he disruption and our school io 

in confusion ana our sch:)la 3tic atant1arlls in that school will 

f a!:. away; t he school1:1ill be in dange t•, 

In that think the District Court 

should he pe t•mi to t J. ke thoae thing into cona1derat ion 

e fter he is satisf ied th.lt there ls good faith and 

say .. 111e will listen to your to <.lo about 1t. 

then the s:hool oar g 1V0 3 a cons ldered 

plan and say here is lilh •. t we will do, 

1e th ink that would Juat 1fy the time. 

If it is reasonable .. 

Ho111 much t1 e. :he gourt 111ould have to decide at that 

time under thoae ctrcuma•:ancea. 

Ir it oayo 6 nH>ntha or a that "'ould he th 

t1mo.Then a t the e nd of th t t1mo t. BOclrd would have 'n 

t llD n 1bi i y of o ..,:. in .. a1. hDd o li)l d Ol.' 11ihy it h d 
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not complied . 

The pressure would always be there. And yet, it 

would not be too much presaure, the kind of pressure that an 

over-all immediate decree would bring which would take away the 

hope that we have of time a reasonable adjustment, for 

reasonable compliance. 

We think that the Court has the right to give us 

those 

Jus tice Har lan: \'/hat yon are r eally saying is that 

t here should b a time limit but the t ime limit should be 

fixed by the Distr ict Cour ? 

!Jir . 0 wn: Yes :Te do not think that the time limit 

'J l: t f or tll s t ates or 11 " e practical . 

Jus t ice Harlan: 3ut you that a time llmit 

a t s one l evel impo ed by 3:>mebody is an es sent i a l part of this 

machinery? 

Nr . Oclum: Yes , t '1a t each case a i t came up before 

h d .,t 1ct c m·t \10Uld hlv t o have 1t;:J o\m time limit 

Tha nk you . 

Jua t i ce Fr ankfurt _r : Before you 3it own, may I 3k you 

aprcpo of t he rc J uJ t of your urvcy, yoyr eppe 1x A w 1ch 

I r ead lith t he c:;re<n; ·t i nt.crcat and fou d ni n , 

c..id t he r.t torncy L v! 1:1 :; DnJ I' nd of di.j min ion 

c.r1 ,t • eo. ' · c _ • · .1u :: •• 'o · t I · n t. h . ' ' .1. I " 
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Mr. Odum: . Yes. sir. as I the purpose in 

that survey was not only to give that information to 

you but to make it available to us. school leaders in 

He really printed 2500 copies of this book. 

Justice Frsnkfurter: Was there any summary of it 1n 

the press? 

1ir. Oc11.'::l: Most of the da ily newspaper s in 

.., l orida carried one P< P€:4' quoted 1t 1n f ull. 

2500 copies ,.,e e made avai l able to various school 

1n the state with the hope they be uaed an 

a guide . 

Just1 e Frankf rt r : You mean most of t he papers 

Dr inted your conclusion? 

.Mr • 0<1ufn: cu., oir . not the wl ole sto y . but most of 

1.t . 

Ti c Justice: you. nir. 

We will now h_ar r o the State of Nor•th Carclina . 

·• • Beve rly La ke. A3 1st r t Attol'ncy General. 

A OUIIJll.lT 011 BEHALF 0 i' THE SThTE OF NOR'ffi C/\ROLllil\ 
1 : 'l'II:r.: •,rr: )ID OF 'ffiE COURT 

By r I. ver ly Lake. 

·ir . T-onk.e: Hay it plea se the a a king on 

or my · 1f ur the A'. t o ney Gen a of ort.h Caro 1 a • 

0 . rJ "1 . • to ., l f v.· t. .c rpor t•n :t 
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to participate in the arg ment of these cases. to -h1ch 

neither our state nor any of our citizens was a party. 

In response to the invitation of the court. -e are 

nere as a friend of the Court. We have no reason t":l 

North Carolina a party to these cases nor by anything that 

11 e may say or do he t.·e to c om;nit her or her people to any 

course of conduct. No that is 1ss ued under your 

author ity in these cases can reach directly any officer. agency 

or citizen of North Caroli na. But whether or not the children 

of this state will or will not attend public achool after 

t his yecr and or not t he people of Nor th Carolina 

t·lill or will not continue to live side by side in peace and 

: riendliness 111 1 11 depend i n a n1e ::: oure the dec ree s 

about to be is3ued, 

'l'o i g.ore facts i s s1zllply to :Jhut one's eyes 

to reality .. if evar t e re -was need to come to grips with 

&alit y .. that neeo i s pr e uent in draf t of t hu " cases. 

So for th t reaoon liJe have come in r e oponae to 

the invitat ion t o dir ct t he Court' a atte ntion to the DUblic 

:JCI ools of our stat -:> .;o th€1 cC",r.c:r:'l -which the 

peo pl e of N r th C'a t'ol1 c:. h9. V _ felt , They yie ld to no ot er 

1\mericana ,,n tt:e1.l' l<'Yc•lt: t o tbl?' C'o st.3 t1J t10T' "l l' in thc:-tr 

rcnpec t f'Jr t h1 E> caU'JCi'. tl: n •(' no J \1 "<'(' to o ... th'<' ier.ue 

r11 t!Cd f ) "E t r .. V, 1;b, ' (1'. Ot C.,. C.ii!JC '3 c.n 0 the 

c. tion "fhich • a c 'J eo tn · ··.t' here to it a req uir a LoneDissent.org
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that we start with the f rank recognition ot the indisputa ble 

fact that in North Carolina -- oontra:::-y to the c0·1d1t1on in Kaneae 

__ in North Carolina, there, the overwhelming maJority or 

people ttegattd that decia :..cn as a settious blow which 

they did not expect in of the circumstances under which 

their schools are being operated. Anti the suggestion i11 the 

opinion that at this term that tiecision might be 

by a decree r equiring tha t Negro children be 

to the school s of their choice has hung like 

a veritable 9\'I Or d of Damoclea over the public schools of our 

state . It come s as a t er r ific blow a nd Cl')mmcnts of t he county. 

and city school supcr i nt (,ndenta are ... n the 

to our brief that those people know the 

.orth Carolina schools best beli eve if such a decree 

should fall from th1a Cot.rt upon t he schools of our s tate .. 

it tlould in al l prohab1 l t ty he a death blow .. and if not .. tha t 

i t ·1 ould put those schoo_a in t urmoil and con usion from 

only t l e ene 1e s of our count y could de·"1ve 

The peo pl e of orth Car oline recoBnlze that 

thi s i ssue i a too great f or hasty a ction , I aDeak on 

beha l f of a s tate hich 1s conscious of no wrongdoing in 

t h is matter. North Caroltns i s proud of her record in the 

field of Negro education . Today No· th Carolina ia .. 1n r ct . 

e1uc&t ng mo c ch1 than a n r otil r ota ,e in th Union 

U - " u 1 • "':.a t 1 not th •e u t of 
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an eleventh hour attempt to avert the decision or laet May. 

It is the result of a century of devotion to the cauee 

of public education. It is the result of sacrifices of four 

generations made in reliance upon the interpretation placed 

on the 14th Amendment by the by the courts of 

as well as states and by this Court. It is the 

result of a public school system in which both white and 

Negro North Carolina children have a distinct because 

both 111hite and Negro chi l d et. have t.•. ::.hare in its development. 

They participate in its ilenef1ts. 

As I say .. im says we study the 

day before yesterday 1n order that yesterday may not paralyze 

.. and today may not para lyze tomorrow. 

The Chief Just i ce: Very vie will racess until 

mor 1ng. 

(At 4:30 p.m. the or al a r gument s \'lere recessed 

to be resumed at 1? o'clock noon .. April 1955.) 
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