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The above-entitled matter came on for further oral
argument at 12 noon,
PRESENT:
The Chief Justice, Earl Warren and Assoclate
Justices Black, Reed, Frankfurter, Douglas, Burtonm,
Clark, Minton and Harlan,
APPEARANCES : o

On behalf of ths Poard of Education of Topeka, I

Kansas: }
Harold R. Fatzer, Attorney General of Kansas. %
On behalf of Oliver Brown, et al.: 7
Robert L. Carter.

On behalf of Francis B, Gebhard, et al.: 4

Joseph Donald Craven, Attorney General of Delaware.

Cn behalf of Etael lLouise Belton, et al.: ?

Louis L, Reading.

On behalf of Spottswood Thomas Bolling, et al,: l

George E. C, Hayes and James M. Nabrit, Jr.
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PROCEEDINGS
The Chief Justice: Harry Briggs, Jr., Et Al, vs.
W. Elliott, and Dorothy E, Davis, Et Al, vs. County School

Board of Prince Edward ~ounty,Virginia, Et Al, numbers 2 and 3

on the Calendar.
The Clerk: Counsel are present.
The Chief Justice: Mr. Marshall.

ARGUMENT ON BEHALF OF HARRY BRIGGS, ET AL AND
DOROTHY E. DAVIS, ET AL

By Mr. Thurgood Marshall.

Mr. Marshall: May it please the Court, as was pointed
out in argument yesterday by Mr. Robinson, it 1s our opinio..
that in answering specifically the questions propounded by
this Court that the Court should issue a forthwith decree, and
1 say on that when we uce "forthwitﬁ decree" in our briefs and
argument as explained in the brief for.this case, we actually
are urging, not tomorrow or as of whatever day the opinion comes
down in this case, but we are urging as of the September school
term being this year of the next school term, and as I use
"forthwith” that was what we were urging.

1 am just using it as a shorthand way of saying
September, 19055,

Justice Frankfurter® You do not wani that word in

the decree, then?

Mr, Marshall: 1t came uhout this way, Mr, Justice
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Frankfurter: We took the position that in any decree issued

that says "forthwith," that normal administrative details

always come into consideration, .0 as far as we are ccacerned, 1if

the decree says "September of 1955," that will be exactly what
we want,

ankfurter: 1 am sure you will agrss iv
this kind of litigation, it is of the utmost importance to

use language of fastidious accuracy?

Mr Marshall: Absolutely, we agree with you .ally,
That is why we would ratiher have it say September of
1955.

The other specific point is that we belierc that the
Appellants in these cases, those cf high school ay2 from
Prince Edward County and those of elementary and uigh school
age of District 1 which includes Clarendon Coun.y, should be
admitted as of September, 1955, and the entire class that
they represent.

Justice Harlan: Mr, Marshal}, on page 29 of your
joint brief--

Mr. Marshall: Yes, sir.

Justice Harlan: ~-as I read it, you suggest as
an alternative date, September 1, 1956,

Mr. Marshall: Yes, sir,.

Justice Harlan: You indicate that that would be

acceptable?




Mr. Marshall: Yes, sir.

Justice Harlan: Have you receded from that view?

Mr. Marshall: No, sir, I was going to limit the
argument to two sections, and as I understand it, the two
questions can be divided. We say that we are entitled to
forthwith action as of September. We felt obliged by the word-
ing of Question 5 to,at that stage of our argument, assume
that this Court had then agreed that forthwith was not proper,
and in answering that in good faith to the Court, we took the
position that, if we cannot have forthwith, the least this
Court should do would be to put a date certain and put certain
otuer safe;uards. And we most certainly do not recede from
that position.

If I may just bring this particular issue down to the
present point, I think wo should also, at the outset of this
argument, recognize that these present and personal rights we
are talking about that were in the beginning of this case,
they are still there and we are still talking about the same
personal and present rights of the type that this Court
enforced in the Sipuel Cuze, the Sweatt vs. Painter case,
the Mclaurin vs, Oklahom:. State Regents case, and other cases
set out in our brief, and that even in the consideration of
Questions 4 and 5, which you are now considering, we still
are considering those quostions in the light of this personal

and present right, "2 want to continue to emphasize that poiat,
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The question then resolves itself as to, it seems
to us, whether or not this immediate relief is granted or
the delayed action, and we believe that there is much to support
our position that ut should be == not only should be, but could
be == forthwith, We believe that the three cases other
than South Carolina and Virginia cases, the three cases that
were argued yesterday, argued very well to the proposition
that forthwith should be the term included--1 mean, September,
1955, should be the term included in the decree, And 1 say
that for each one of the cases. In the Kansas case, it 1is
significant that the resolution they produced yesterday said

specifically that segregation in so far as they were concerned,

was going to be over as of September, 1955, So, certainly,
2 decree in these two caces would be unnecessary, &as a
precedent or anything elsce for Kansas. They do not need 1t,
According to their story, they will be through with it by
September of 1955,

In the Delaware case, despite the fact that the
new Attorney General says that they need time, I believe that
his statement which has no documentation, no support except
his personal opinion, should be weighed with the long detailed
argument whictk his predecessor made in the brief which is
before this Court which says they do not need time. And what

will happen in Delawars is that already 50 per cent of the

children living in the State of Lelaware have already been
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integrated so they do not need any time. And, as for the

others, this Steiner case, this last case that was adverted

to in argument of both sides in the Delaware case, stands ‘
on the books in Delaware. And they say that these rights

which they recognize as being personal and present could

not be enforced as of the time of the decision in that case

but had to be delayed until this Court decides the broad

question. Bear in mind that the original decision of

T

the Delaware case said --on of course a basis to which I do not

agree--the separate but equal basis, but they said that the

relief had to be immediate. And if at some later 3date the

schools were made equal, of course the Attorney General would

come in for nonenforcement. Dut that judgmeat saild "immediately."
The Steiner declsion says depending on what this

Court says, that it might be a delayed action. So, if, in the

decisions in the Virginia and South Carolina cases, this Court

should say that time can be recogaized as a factor as to

this relief, in fact the decision of the original Delaware

case would be destroyed, It would destroy the pr2sent and per-

o

sonal, and I do not have the slightest idea what the status
of the law in the State of Delaware would be,

In the District of Columbia case, it is wholly
significant when we apply it to these cases we are now on, for,

in the District of Columbila, they did it botween May and

F

September and 1 sey,in al tronkress, they must have been working




R

129

integrated so they do not nced any time. And, as for the
others, this Steiner case, this last case that was adverted
to in argument of both sides in the Delaware case, stands
on the books in Delaware. And they say that these rights
which they recognize as baing personal and present could
not be enforced as of the time of the decision in that case
but had to be delayed until this Court decides the broad
question. Bear in mind that the original decision of
the Delaware case sald --on of course a basis to which I do not
agree--the separate but equal basis, but they sald that the
relief had to be immediate. And if at some later date the
schools were made equal, of course the Attorney CGeneral would
come in for nonenforcement., Put that judgmeant sald "imnediately."
The Steiner declsion says depending on what this
Court says, that it might be a delayed action. So, 1if, in the
declisions in the Virginia and South Carolina cases, this Court
should say that time can be recognized as a factor as to
this relief, in fact the declsion of the original Delaware
case would be destroyed, It would destroy the proaseat and per-
sonal, and 1 do not have the slightest idea what the status
of the law in the State of Delaware would be,
In the District of Columbia case, it is wholly
significant when we apply 1t to these cases we are now on, for,

in the District of Columbla, they did it botween May and

sptamber and 1 say,in 2l frankuess, they m ot have been working
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on it before because it is a very complicated, involved school
system in a city the size of Washington. But it is significant
that they not only began on it in Septembey, but thsy found
that it was necessary 40 speed 1t up. And the othier thing that
we must bear in mind, it seems to me,in answer o all ol the
arguments to che conirary, ruaniag through tiaea is this groat
number of Negroes iavolved, this terrific number malktes the
Fourteenth dmendmeat differeant, And, fortunately, in so
far as this argument 1s concerned, the District of Columbia
has the largest number of Negroes in its school system of any
city in the country, not only the southera cities, but any
other city. It is approximately 60-40.

fAad so that argument, it seems to me, is lost
because on one hand, we have theory that numbers are bad, and
that numbers are this, and we have unsupported opinions of
Attorneys General, and s> forth, that prumbers are this, and we
have right here in our face in the District of Columbia that
if you take everything else aside, aunbers could not possibly
be important.

Justice Frankfurter: The argument is lost only if
all other factors are tie same.

Mr, Marshall: That portion of ny argument would be,
Mr. Justice Frankfurter, and 1 would like to ge® to the other
factors,

partial

wantlio nade ad v rarday hat @
A0e queb LRt ‘ FALE2Q Jowulb CARY 18 r
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reason for this fine devslopment in the District of Columbia
was the good policy of the Administration, of the school system,
good will, firm hand, and so forth. And I say that that does
not,1in any way, negate my argument, for this reason: It is
admitted within all of the studies of desegregation--and
considerable scientific studies have been made--that, yes,

the situation needs a firm hand of Government to say,

"We are going to desegregate."” And that is 1it.

But 1 take the position that 1t matiers not
whether that firm hand is executive, legislative or judicial,
An.: ir these cases we ara urging that the District Cowrt,
cace properly instructed by this Court, will be the type of
firm hand, and 1 support that by the citation some time back
in this very case, not the Virginia case, the South Carolina
case, where, during the trial of the case, the question was
raised as to whether or not, assuming the District Court
would issue an injunction, somebody might not obay it, and
the guestion was raised by the attorney for the Jefendants
as to the question, and I think Judge Parker's statement was
wholly significant, and it was a very short statement: "Any
injunction issued by this Court will be obeyed."

And I think that applies to any decree that this
Court issues, plus the fact that, as late as March 14, this
year, in a case involving recreation in 3altimore, Maryland,

recreation facilitles, not school focilities, State recreation
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facilities, the Fourth Circuit, with Judge Parker presiding, issued
a per curium declsion, in which they said, not only that
the decision of this Court on May 17, declared unconstitutional
the laws as to public schools, but declared all the other

laws involved in segregation unconstitutional. So, so far as

1 am concerned with the proper instructions and a decree in
this Court, I have no hesitance in worrying about the firm
hand of the judiciary in the Fourth Circuit carrying out

the instructions of this Court. And,®second, I have no

doubt whatsoever that the people in South Carolina and

North Carolina, once the law is made clsar, will comply with
whatever that Court does.

Justice Reed: Mr. Marshall, j;our couments about
the District of Columbia--

My, Marshall: VYes, sir.

Justice Reed: 1In the District of Columbia, as I
understand it, there is one Board that has authority over the
District of Columbia schools?

Mr. Marshall: That is my understanding.

Justice Reed: Now do you know whether or not
that is true in any of the other states?

Mr. Marshall: 1 do not. It varies, Mr. Justice Reed,
and they bhave been changing. But I can pouvitively say this: I
know of no state where the State Board has complet? control,

As a matter of fact, every systcm that 1 kuow of, varies only
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¢from complete autonomy of the Local Board, to the State

poard having supervisory authority as to policy, which, incident-
ally, Mr. Justice Reed, they cannot enforce.

Justice Reed: Yes. That has given me concern. One
can see the advantage that the District of Columbia has, It
is part of what you are saying in regard to a strong hand
of the Judiciary, because obviously, the Judiclary has no
nand until other cases have been brought belore it,
’ While, if the policies of the State are in the
nznds of the State authorities, the power to enforce by
airection of the State would result in a situation as thev had
in New Jersey. As I understand it, they did decegregate there.

%r. Marshall: Yes, sir, they did.

Justice Reed. The policies of the contral power.

Mr. Marshall: Plus a coumission that worked.

Justice Reed: Which had power.

Mr. Marshall: Wahich had power. 1 might say, Mr.
Justice Reed, 1 think 1 would feel they would have to do
two things. They both can be done by the Court. 1In the first
case, to equalize teachers' salaries 1in Maryland, an effort
was made to bring in the State Board and, frankly, the purpose
wes to get one sult instead of 23 or 24. Judge Chestnut of
the District Court, sald the evil would be,if there bo an

evil, 1t would be of the one wlo Was actually adninistering

oney that 1t waa complained
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was paid out unequally.
Then the case was filed against the County and
the District Court ruled they could not pay Negroes less
salaries than they paid others.
T™wo other cases were filed in the State Court on
the same basis whereupon the State leglslature passed the
necessary legislation to compel the egualization. There, if
I may use the term, the firm hand of the Judiclary woved the
legislature,
Justice Reed: 1f there was more time than between
now and the first of Septemkev, 1955, say the first of
September, 1956, the first of Jeptember, 1957. there would
ke opportunity for the enactment of state law that would
put into a central body authority to carry forward desegregation?
Mr. Marshall: On the contravy, Mc, Justice Reed,
at least one stete--I think 1t is North Carolina--but at
least one state hna further decentralizen for the express
purpogse of vequiring anybody that wanhy to enforce this fecree.
whatever 1t might be from this Court, Lo go fromiistrict to
digstrict.
So, I do not know whether that would help or not, And
I might say, in addition to the laryland situation about
teachera, and we may 9ay Mavyland 18 at least a horder state, but

Loulsiana 414 the exact samo thing. The area 19 unimportant,

vl Y viey~--gL least we have
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been unable to {ind a lawyer-like argument to support
a case that would cover any of the states involved, the whole

gtate. It might be,some day somebody might think of one. S50

we now are on the assump:lion that we are required, if
necessary, we would be reguired to litigate, But I Jjust do

not believe that people, even assuming that they are 1n

this frame of mind, woull necessarily continue--I do not believe
these school hoards, man; of them I know are the finest people
1n the community and there 1s nobody more law-abiding. and

once the law 1s wade clear, I do not believe -~th2 primary case,
Me. Justice Reed, you wrotc the oplnion--it only involved one
1ittle election precinct in Harris County, Texas, which 18

part of lloustcn, one precinct. And, &s a vesult of the de-
cision which zctually only applied to the two wen, the twe
registrars, the primaries were open to Negroes luo every single
southern state within a yeav or lesd. except one or two
counties of Georgla, As a result, we had to file a case which
the Court knows about, Chaplaln ageinst King, and 1n South
Carolina, where we had to eventually file two cases, the
Llmore case and the Basklns case, So the precedent eatablished
by this Court--and that would be Lhe primary issue as Lo
whether Negroes could vote 1in the Deep South, was, at on
worat, one that ralsed tarrlfic veclal feeling and 1t worked
out, In the Sueatt ant Melourin ceses, iavolving the Law

School £ Texcs, the Gereructe Schuool of Oklahowme, University of
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Oklahoma, as a result of this Court's decision., the universities,

the graduate and professional schools, were open in twelve

southern states, and the reports show, as a wmatter of fact,

Professor Guy Johnson, we cite in our brief, made a
atudy and the important tning is that there was only one
untoward incident in the whole twelve states of integrating
into professional schools. And I also would like to remind the
Court that you will remewber at that time the Attorneys
Genevai of the southern states, wi“ the exception of Alabama,
f1led a brief amicus in this case in which they sald everything
that they avre saying in this brief and despite all of thelr
predictions, not a single prediction came true except that
Mississippl, Georgia, South Carolina, Florida and Alabama
have not admitted them yet, and we are convinced that within
the next six months, for reasons that are pot iwportant to this
Court, that Alabama will be open. So 1t will leave only four.
Finally., 1in tte Henderson Cage, vhere not only
the other side made all cf these dire predictions of what
would happen in these areas if Negroes vc'e with white people
on the trains, and I remember only too well fhe brief filed
by Congreasman Hobbs and his arguwent to this Court. There 18
no argument that can be rade that was stronger and with
more dire predictiona, and we have had less trouhle than we
had before. 20, 1t scemd to me that in considering this, I..

for one, and the lawyevrs representing the Appellonts in these

N
B !
i 1
i
%
b
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cases., and the people they vepresent, there is nobody wore

conscilous that this 13 a real difficult problem. We recognize
it as such. But we helleve that ir consideving the difficulty

of the problem, you have to take., not only the fact that some
attorney general would be unhappy about supporting the decisior

in thils case or that he would have problems.

I say. in all defevence to the Attovneys Geneval,
they get paild for the handling of problems. It 1s not just
the consideratic” of one aside of this, but the large number !
Negroes in the South who have, for years--since 187C~-becn
suffering the denial of rights which this Lourt gaid on
May 17, that they have been injured in a way that there 1
only one way to correct. And I think that 1t 13 our job ¢
constantly urge to this Court that.in taking all of this
4nto congideration it take that, too, into consideratic:!.

And on these 4ifficult problema, whenever ouv Governmer [aces
them, the history of our Govevnment showg tha*t 1t 4is t  inherent
faith in our democratic process that gets vs through, cae

faith that the people in the South ave no diff:veant 1:.m

anyhody else as to beinz lau-ablding. /And in that coinection,
vou will f£4ind that in our bvlef, we set out in & (o :inote

b tho coveral studies thet huve shown by peoplz whd tike polla,

not tre takers, but the alions behind the taking--that 1t 1e

alncet impogsible to predict from,cone pecrson'a opinion, what

11 actually 4o, You Just caonot 40 that. You get his
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opirion. He would not like to go to school with the Negro,
he would not 1like to have his children to go to school with
the Negro, but that is not saying he won't, and that is not
saying that he would prefer for hie chllé to grow up and be
an imbecile as to going with the Negroes. It does not 3ay
that. It says that in the context of an area where segregation
has not only been considered lawful but it has ween considered
on 2 very high level, tc ask somebody as to whether or not you
want to destroy my preacnt system, his answer would be no.

Automatically people do that, And I cannot see
the basis for any statement that gradual, indeterminate delay
of relief in this case will do anything. It 1s significant.
1 think 1t would be a better position if somcbody came befovre
this Court from Carolina and Virginia and gaid, 1f you give
ug five years covr four years, we can work 4% out. They don't
gay that. And they are talking no gtep to say 1it. Ag a ma;ter
of fact, in the brief filed by the State of Virglnla, thelr 'f
veply brief, the whole brief relles upon the 1nitial statement
that 1% 1s this Commission that haa been appeinted, that 1s
working on the May 17th decision. And 1t ls very intevreating
what they are worklng on. which appears at page 3 of the
Appendix, the final pavcgraph of thls of ficinl Otate Commission:
"That in view cf the fovegolng. i have been

divected to report that the Comminuion.uovrlking with lta

will e LOT aven lation ol
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program within the framework of law designed to prevent
enforced integration of the races in the public schools of
Vievginia,"

That 1s what they are working on. And they are
comlng tc thls Court, asiting to be given time to work on
that, and I submit that when you consider the decision of
May 17 and questions 4 and 5, it was obvious that the
average state official involved would be cobliged to filrst
make 1t clear to the genesrai puvllc in hils state that the
state segregatilon statutes requiring jegregation in public
education hy order of this Court, ls uncopnatitutional.

Kansas did that almost immediately. Delaware, at least did 1t
before, as a matter of fact, before the decision in the case,
I mean, the declsion in the Steiner case.

The District of Columbla, Mr., Korman and the
reaponsible officlals said it right off. Nelther of thease
states has made any statement that thelr laws on segregation
are unconstitutional. To the contrary, they taike the poaitlon
that, despite this decision, they are still conatitutional,
and all they are asking for 13 one of two thinga: It 1a
elther & moratorium on the enforcement of the 144h amendment.
ov 1ocal option, And 1in thils case, throughout the briefs of
both sides, throughout the ar_ uments on yeatevday and poaslibly
throughout the arguments todey, will be the effect of

thege decrece 920t onl 1n e fondiviaque areas sovolved, but




140
for other areas. And, whereas, this Court has sald--I would
say as far back as at least the Gaines case, and I think
farther back--that there 1s no local option on the 1lith
Amendwent 1in the question of rights. That Jjust because therve 18
a southern area involved or border area involved, that 1s
no reason to delay it,

And now, once having done that, I find 1t very
difficult to draw an exception as to enforcewent 30 thats-1f
this 13 referred to the district courts and I uge that
advisedly, T wean I know technically. but the effect would
be to say tec all the district courts ¢l the states, the several

states could decide in thelr ouwn minds as to how nmuch time

was necessary.-.-chen the Negro in thia country would be 1n a
horvible shape. He, as 2 wmatter of fact, would be as bad, if
not worse off than under the sepavate but equal doctrine forv
this reason. When they produce reasons for delay., they are
up in the air, they are pretty hard to pin down.

Apnd, a3 a lawyer, 1t is difficult to meet that
type of pregentation., In geparate but equal, we could count

the number of books, the nunber of bricka, the number of

Nt ARt

teachers and find out whether the achool wag phyaically equal
or not., But now, enforcement of tiis will be left to the
judgment of the Digtrict Court with practically no safeguards,

and that, moat cevrtalinly, ve gubnit, would not he 1in keepling

mn
s

18t LEu i £ , and as it 18
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today. It 1s a national Constitution. There is no place for

local option in our Constitution. And we would have, as far

north as southern Illinois--wheveas of today there are some
segregated schools--that in Illinois., the Distrvict Judge there,
1f he wanted to, could say, because unlimlted time was given
hy the Supreme Court in South Carolina, and Virginia, "I cap
give undetermined time in Illinois." ;
And 1t would apply a1l over the country. *

Justice Reed: You certalnly would not say, 1 am

gure you would not. that the problems of Delaware and Kansag f

are the same as they are 1n South Carolina, would you?

Mr. Marshall: I would say--
Justice Reed: I grant you that they might be the E
same.,
Me. Marshall: Yes, sir, they ave differvent but 1t
can be argued hoth ways.
Kansas 13 north of Mlssourl. The Attorney General
of Kansas yesterday,on tuwo occasions in couwwentlng on-«1 have
forgotten the name of the citics--excused them on the ground
they were down near the Missouri line, a southern atate, But
the record will show that Misgouri is fuvrther advanced on degegre-~
sation than any of the other states., Do here we have Kansasn
aaying they cannot do 1t, and Missouri saying. let us do

1t faster. S0, 3t ulll no® be a geographlcal diffcrence

And 14 1 At has nlwayas boen noon- Aaratandable to
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me that the state could have been running so loag on the
theory that you have integrated high schools hut segregated

elementary schools,

I mean, the fact that the mixed high schools
have been existing all these years without trouble, thr¥
they could do the same in the elcwentary schools without any
trouble. Take Delawave, Delauare is no better off than
Maryland, and Baltlmore desegvegated. The rest of the state
has not, The rest of the state has talen a "walt-and-see"
attitude to see what this Court does. But Baltimove 19
South of Delaware, And so I say that in this it 1s, of
course--I vecognize that there ave difficult situations,
and even as they mentlon in the briefs for the states., they
vary within a state. Bul avea alone could not be
important becauge, in tvo countles in Arkangag, Charleston
and Fayetteville, Arkanoas, there were a very gmall number
of Negroes involved, sonething llke ten or eleven in thege
places but they integrated in September wlthout any
problem, But the numbev point could not he 3iznlficant because
of the numbers that were integrated heve. 30 T %hink that all
of these arzuments, when you add them up, they all end wlth
thia: That there has to be 1n thls type of prescntatilon to
this Court, theve has tc be, it gecme %o m2, sowmething that

will help. We have tal«n in our helsf, and I thiok we have

o~

taken Lo avgument, the position that we say tha% there 18 RO
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question but that we are entitled to relief under 4-A,

However., in good faith, we are golng to assume that we are

not entitled to it as the guestion is asked in 5, at which

atage we go out and get all of the available sclentific

materials that we think will help the Court. We take the different
plans that have heen put into segregation for that and we, in

good faith, answer the question because it is considered by

this Court to be material and once it 1s considered by thils

Court, to be material, it 1s waterlal to us.

On the other hand, Virginia and Sputh Carolina
are vcarguing question 3, which was decided onm lay 17 It 18
the exact sawe argument.

Justice Frankfurter: Mr, Marshall, you veferred to
Arkansas a little bit ago.

Mr, Macrghall: Yes., sir.

Justice Frankfurter: And earliec, you sald gomething
about which I have deep sympathy, that on the whole, pcople are
the same, there are no great biological differences bhetween
white people in South Cerolina and whlte folk 1u Avkansas.

Mr. Marshall: Yes, sir.

Justice Frankfurter: That 1s your poaltion?

Mr. Marshall: Yesz,

Juatice Frankfurter: Uy 1la 1t that Fayetteville

v

1 "

1caerpecated and othar parts of the State of Arvkanaas 146 not;

because thzre 1s some individual veagson?
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Mr. Marshall: The best I can get from reading

the writeup of it, which i1s in the Southern School Newe, 18
the statement from the superintendent who emphasized the fact
they made no preparation ahout it, they just put thew in theve.
but then he sald that the smallness of number was what
encouraged them to do it.

Justice Franlfurter: Well, isn't that very important,

and is it not something--13 it not the same thing that 1s involved

in carvying them by bus?
Mr. Marshall: Yes.

Justice Franikfurter: Thet is a dirvect statement, 18
it not?

Mr, Marshall: Yes.

Justice Frankfurter: That 1s a great saving?

Mr. Marshall: It is also a great saving--there would
be a saving because to equallze the facilitles in the
southern states would take avgund four and a nalf iillion
dollars,

That would save money all over the gouth for them
41f they did that,

Justice Frankfurter: Maybe they couldn't, If I am to
take any stock in what the Chief Juatice of bcluwa;e sald,
he pointed ocut the complexities of the varlous achool

diatricts in that state?

v, Marshall: Yeas,
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Justice Frankfurter: I do not know whether 1i is

8o or not hut I assume it would be so, it he said 80.
Mr. Marshall: But Mr. Justice Frankiurter, granting

the complexity and aassuming throughout euch oi' these

states there ave tevrific compiexities, the only thing that
this Court is dealing with, this Courtis pot dealing with the
complexities, this Court is dealing with ... her or nos race
can be used, That i3 the only thing that is betove this
Court.

Justice Frankfurter: But the physical situation 1n
the Aifferent districts may wake the vegult not becauge ot
race, but because of thouse physilcal diffevences,

Mr, Marshall: No, siv, physically. YMr. Jugtice
Frankfurter, I subwit “.5 will have to be furiher attended to hy
the people who ave working on 1it.

Justice Franifurter: Yes, 8lr.

Me., Marshall: But this court camnot do 1t.

Justice Franifurtev: I do 1ot 1magine this court 1g
golng to work out the detalls of all the staves of the
Union.

Mr. Mershall: I certainiy woulid NOC want to bhe
a party to thinking about it. put that 19 way, Lo seens Lo me,
that the veal pasic lssie ag I said in tne regloning, 48 that
what we waos from thls ourt 1a the atriking down of race.

— \ « 5 mnm 4 v - .
liow, wnateves obhwer plan Licy Wullb o wovk out, the

T A s
o P
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question is made about the educational level of children,
That has been an administrative detail since we have had
public schools.
They give tests to grade chlldren so what do
we think is the solution? Simple. Put the duwb colored

children in with the duwb white children, and put the smart

coloved children with the swart white childven--that 1s no

problem,

Justice Frankfurter: I hope you will not swallow !
whole that sclence can tell us that that 1a3 a great certalnty

any wove than the polls can tell us these thinga.

Me. Mavrshall: The proof is that in my own profession
gome of the greatest luuyers--they had 4ifflculty 1o getting out
of law school--but they turned out to be the greatest la~yers
in the country. I thinlk there is no question ahout 4t, But
the point 1is that all of these problems that they uvge are
problems which are pecullar in administrative detall and
have no merit in eilthewr the constlitutlonal lssue involved, or
the question of decrez in this cage, if for no other
reagon than you cannot s2ll 1t.

Justice Franifuvrter: In the northern gtates whevre
' there is not a problem of vace at 211, ot least in sowe of
them, theve ave problevs of dietrictlog achools which are

that involve couthern states, 18

-y 'TL 4.% -~
of the same nature a8 ThHoSE

that vighl?
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Mr, Marshall: Yes, sir,

Justice Frankfurter: Not because of race, but

becaugse of the inherent problens?

Mr, Marshall: And they should be solved in the

north., without regarl tc race.

Justice Frankfurter: But that may take an awount
of time that 1s not definitively determined by the authority of
this Court.

Mr. Marshall: Then we get to our suggestion of
the September of 1956 point, Ve say that we believe that,
1f we do not get iwmedicte velief, then the least--

Jugtice Frankf irter: Well, we should not use
"1mmediately enforce." I thought téat we agred that we
would not ugse words like "iwmwedistely" or “forthwith"
except the daclaration that this Court haa wadec OV May 17.
1954 that you can not meke diztinctlon nacanse of race.

Mr, Marshall: Yes. sir, If we cannot get that,
then we esay that the least that would do vy any good at
all would be & decree which included four itews: (1) That
this Court make the cleavest declaration that not only
those statutes hut others arve in violatlon of the 14th
Amendment. We think 1t 1s neceszely for thut to bhe put in
the decrze. (2) That they start inmedlately To ceasegregate.,

(3) File veporta; (4) That it puat end at &

day cevtain, and that,ue U the position.ia the minlmum
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that we should expect if we cannct get the decree which

will say that as of the next schcol term--

Justice Frankfurter: What you are saying is that
the decision of this Court on May 17, 1954 was not empty
words, that was a declaration of unconstitutionality of
everything that made a differential on the ground of race.

hat you want is a menifestation clear and unequivo-

cal on that, that statras, the counties, the clties and the

gehools . all avc affected hecaugse we have apeclfic cases
and not the world at lavge”

Mr, Marshz21l: Yes, sirv.

Justice Franikfurter: That, in good faith, thia
Adeclaration should be carried into action?

Mr. Marshall: That is what we wculd like to have.
becauge we take the poslition that this Court could have ordered
this done immedlately aftcr the May 17th decision, could 1t
not?

Justice Frankfuvrter: It could have, 7¢ wight ag
well say sowe physical thing that can be ¢éone oshould he done

in the next five minutes.

Mr. Mareghall: No, sir,

Jugtice Franik{urter: There ave certain unalterable
facts of 1ife that can not be changed even by thls Court, I
am not talking about thoe feelings of people, I am talking about

disteicting the 0 t10na, the avvangewant of pevaonnel,
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and all the complexities that go with the administering of
achools,
Mr, Marshall: What I would say, Mr. Justice

Frankfurter, 1s that it should be done as of the school term

which is September, 1955. I am getting to using words again.

And now we take the position that the Court should
do 1t. That 1s the fundamental place we are now, It is wheths

or not the Court should Ao it. Apd we take the position that

having done this, having gone intc answering the broad

equity powera, there 1s no question about the gradual and
offective--we say 1t can never be effective and that having bi
ansuwered those, we then cay that we come back to the point
that thls court at this tiwe should enter that type of 4
decvee, that 1= the substance of our position. ]
4 Justice Havlar: I want to ask you thils guestion: It f
may appear to be a little con the technical side, but I

think it is bound up with the basic problem. Do you consider

that the decree, whether it is entered hy the District Court

or this Court, do you consider that its enforcement provisiona

can run in ~-vor of any cther than thoae who are named

as Plaintiffs in these particular wita?

Mr, Marshall: It is oy understanding., Mr. Justice
Harlan, that in the Fedeval class suit, that if the entire clnas
18 not actually recelving relief, the only way other members of

the clags can enforce 1% 18 %o intervene,
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Justice Frankfurter: In other words, you recognize

these so-called class sults as pure experience class suits and

only those who become parties prior to the decree can
actually take advantage of the enforcement provisions?
Mr, Marshall: We had a situation like that in
one of our teacher salary cases and rather than to try to
do anything more, we mercly had them file a regular intervention
that was after Jjudgment snd appeal and 1t was back in the
District Court and it was granted and once the intervention
was granted, the relief vas oxtended to the whole class, But
T would assuwe, sir, that any school board, including the two
gchool boards before this Court, would grant vrelief to the
local class. There is one case--the Williams vs. the Kansas
City Park Coumission., It 13 a Court of Mppeals case. The
District Court aald tha® declared sult wae no cleas sult, that
1+ was no good in regard to these personal vights but the Court
of Appeals said that ue overcule the decieion but we 4o not
nave to pags on the class action hecauge ve cre sure
the A4istrict court will protect the clasas, I say
T am sure whatever decree 13 enteresd in this case, T have
every faith that the local achool bhoard would give it to
the whole class. I do not think they will vrestrict it
to the individuals,

Juatice Frankfurter: e have to define the clasd,

1 underatood your asooci e, lir. ,Robingon, to say in the
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Virginia case we have before us, Prince Edward County amd
that 1s the only county.

Mr, Marshall: Yes, sir, and only the high school
students.,

Justice Franifurter: So that is the only class before
us?

Mr., Marshall: Yes.

Justice Franlfurter: 1In Delaware 1t was indicated

that the class 1s the pupils seeklng admittance to two

named schools,

The word "clcas" cannot be used to cover a state

or the nation?

jv. Marehall: I do cot see how 1t can.
Juatice Blaclk: May I ask you this about the
South Carolina case., That is a school district, [O4 many
are involved or will be involved in that? Houw many schools?
Mr. Marshall: The number of students--I got through
Mr., McCFigg, the lauwyer on the othevr gide. The total number
15 2,358. That io in school @istrict 1.
Justice Black: That is the only school, that is
the only distri<. involved?
Mr. Marshall: That 1s the only diatrict ionvolved,

Justice Black: How many schoola?

Mr. Marshall: Four schoola, one combination on the

e

p——
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same grounds of an elementary and high school for white students

and three schools for Negroes.

Justice Black: As I undevrstand it, as far as

South Carolina is concerned, this order would affect the

pupils in that district &nd no others?

Mr Marshall: ibsolutely. I do not see how the

decree could--

Justice Bjlack: It would require new litigation to

affect other students in South Cavollna,

Me. Marshall: Unless in the two cascs 1 mention in

~ p——

Maryland and Loulslana, there could be a possibility that the

others would agree, For cxawple, getting back to our University

and graduate schools, Avlansas operated its graduate achool

E
3
;
e

while the Sipuel case wau in this court before 1t was
decider and there was & villingness to go along.
Justice Black: They might do it voluntarily.

satice Fraphtfurter: Ag far as the Court orvder

waa cocacernesd, it would have L0 be as definlte and apecific
ag the statute on uwhilch a charge was belng made agalnat a person
for an offense?
Mr. Marshall: I think so., In additlon to that,
Ve, Justice Black, as I ,ald before, mayhe I could say it
but I Ao not believe thal cpybody under the furisdiction of
the Fourth Circuit would dizoley & judgment Lasucd by that

Court of Appeals and I think L culd be considecable




153

compliance., Maybe some would argue it back to the point where

well, if you do not, we will sue. But we would have stare
dicisis in a circuit where stare dicisis is quite important.

Justice Blaci: But the courts would be left

with an order which involves only 2,000 pupils, as to the
enforcement, vather than one which would involve all the pupils
in the state.

Mr. Marshall: I would say that--lr, Juatice Black.,
T just do not believe it 1s that important, I think that the
whole state 1s idpudlwdg. for exawple, ir Virginla, according
+o the Attorney gencral--it 1s practically unanimous about
that,

Justice Black: Do I understand that it 1is your
position that we must consider this order with velerence to
South Carolina involving one A4strict as though 1% affects
the whole state?

vr. Marshall: No. I say that I gathevred, maybe
mistakenly, from the preliminary sentence at the end of the
May 17tb decision where the statement was made this
was going to be set for further veargument that because
these are claas actlions and the uide appllcability--and I
for one, and others, conctrued that, that although nobody
but these two countles uware 1nvolved, that congideration
would he glven our 11288 as to the rest of 1t with the

understand ing that 1t 4il not apply. That ie the only reason  §
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bring this in. I would be perfectly willing. I do not

think there is anything in my argucent except the first
part about how this would affect Topeka, Kansas as that would

be changed elther way.

Justice Frankfurther: May I say this apropos of
your last statement, Of course you could not have

local opervation with reCevence to the applicability of the

14th Amendment.

Mr. Marshall: Yes, siv,

Justice Frankfurter: And say that race 1s not allowed
to be, 1s an inadmissible differential as to Clarendon
County, Scuth Carolina, but admlssible in sowe other
county. Therefore, any general language 1n the opinion deallng
with the substantive conatitutional guestlon is one thing?

Mr. Marshall: I think so, I think there is no
guestion about that, Bu: 1 think we ocught to also make
1t clear while we are talking about the effect of this
deccee or vrather, this takes in the judgment of thls Court.
that we point out at the end of our veply brief a point
that we have not wanted to polnt cut but we felt obliged
to, 1s that a decvee 1in thla caze., a fudgment in this casec,
which says that the onforcement of the 14th Amendment
ag it applies to Negroes can he postponed at the judgment of
any district court, in my wind presents a vevy A1f{icult

proapect fov postponing ¢ safovcewent of other provisions of

.

PR
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the Constitution that this Court has never even thought

about and T would assure that I am convinced this court would not

do 1t but I am most sure that they will be urged over and

over again on the basis of the Briggs case that this newspaper.
which the local state judge 414 not 1ike, and said go out

of business--that bacause of their terrific love for the

Judge and hatred for the newspaper, we had better let you

IR e

atay out of business for six monthsa,

To my mind that is Jjust horrible to think of .

Justice Frankfurter: I am golng to suggest, Mr,
Marshall, speaking for ryself, the guestion 1s not what we
should no% 1like in a Accree but what we should llke,

Mr. Mavrshall: That 1s the very quectlon we have ii
here and which the Court has coples of. Thesc ave two
decrees. The fivrst one 1s the ~.uv-@€ that we think we are
entitled to which would require admisaion by September of
1955 and the other 1s the alternative decrce, assume that
P the Court would not enter that, requiring admisalon as of

September of 1956.

On those decvees, I would like also to say to
Chief Justice Warren and the Court, that with your permission-~-
thias 13 the loint suggestion of the lauwyers in Topeka. Delaware.
Virginia, and South Carolina and we could have made diffevent
oneas for each one with tae state and the Defendants, but we

aould 1ike, if the Court wo 14 indulge us, ¢ lecave thils one
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pecause 1t is the joint agreement of all of the lawyers that
this 1s the type we would recomwend to the Court., We had
1t Adrafted before the argument and we expected to
ask permission to submit it after argument because we were
not too sure, so as of last night we--is 1t all right--
we agreed, 13 1t all right for that to apply to Topeka?

The Chief Justice: It is all right.

Juatice Reed: Do thege decrces take into consideration
the making of the school districta?

Mr. Marshall: Yes, sir, I wight get to that. We
tale the position that--you will notice here that 1t says~-~the

cne that gives the tlime.
Justice Reed: Three.
Mr. Marshall: Yes, sir,
3{a), the third page shou3 the district court --
"ehat the transition to a school syatem not hased on
race and color digtinctlona involve such administrative fac-
tors," --and we uzed that becauss the districting. the asaigning
of pupils, the agaignmwent of buildings, the aasigning of
teachera, are all administrative detalls.
At least we think they ave adpipletrative details.
Once that is shown to the district court satiefoctorily.
the Alstrict court would give them ancther ycar.
Justice Clavi: Hov much time Aic the Fourth

C4rcult of gouth Cevolina have when they were thinking of

e ST

e ———————
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geparate but equal?

Mr., Marshall: Six monthas,

Justice Clark: That was to build facilities, or
what was the purpose of that?

Mr., Marshell: The parpose was to provide for
facilities and 1if T remember correctly., when they appeared
in the court, they had made 01l of the preparations including
the fact that they had let, not only appropriaced the
money, and go forth, they let the contract to huild the
neuw Negro schools and wc took the position that werely
for the purpose of the scpavate and eqgual point which
we were willing tc, for all intents and purposes--that
would be all of that.

Justice Clarl:: Was there any question of facilities
1n this particular distrlict?

Me. Marshall: There 13 no guestion about the ;
facilities in Prince Lcward, We agreed as of the flrst h
argurent in thls casge, there was no guestion 1n ¢ larendon |
County and there 1s nNO guestion in Prince Lauavrd County. SO.
the phyaical facilitles are entirely out of the case 30
far as we can gee,

Justice Franifuriev: Mr. Marshall, in all the

prior cases, the Gaineo caseg, and Sueatt cases, and all

that class of cases--




158

Justioce Frankfurter: --in any of them was
there any vequirerent of »eorganizotion of the school system
other than the mere sdpdssion of & {ew coloved students?

Mr. Marshall: It was nothing but the registration

detail, they had nothing to de otherwlize,

Jugtice Fvanifurier: Theve was no problew of uket

e, Macghoiis lone that T cencelve of. There would

nove heen probieue if they wented to aszlgn them o @ diffevent

siace, but they did not do it

-l

v

Juatice Frankfurtar: Ik was only vhe guestlon
of admitting thew?

M, Marshell: The queation of adwmltting them,
We think in cur hriel, we have reoognlzed This 11 these cunes,
chat theres i1l be prohlems but we take the position that,
1f they can work oui the 7« tadis fn the District of Columbia,
i that highly lovolve: oyetem, they can work ‘hem out in
Ciarernion County wifh 2020 chllifren,

8 perticular, as owr

e

Iv conclugicn, in so far as ih
eife ig vonvernerl, I teying to leave sore time for rebuttal--
1n summing up., while we atill helleve that we are entitled
to this type of decrec tnat would cowme under the anawer to
LA, and we are convinced that any other form of gradual

adiustwent would not 2t the words of Ul juection of

this cours yich 1 ) J A a4 ments wWe say
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only at that stage that assuming that that is done, then we
believe that the least we should expect is that protection be
given to these cases, For example, the children in these
cages and the class that they represent,

They are graduating every day. That is the
oue narrow issue involved in this case, When we xo from
tne narrow issue of the individual named plaintiffs involved
and get to the class, the class is limited to children of
schicol age. Your school age 1is something you cannot control and
any delay in that 1s coatly, The court has said that that
gegregation systew could very well be harming these children
perscnally. On the othev hand, we have this effort to--~these
plans to protect people's rights against these theories,
these predictions of whaé can not be done. And aven if this
Court should take that positlon, ue believe that a deadline
date i3 the only thing that will prevent our arriving at the
poaition in the Attorney General of Virginia's reply brief
where on the last page he sayd. "The only th;ng that would do
him any good 18 an {ntevrminable period of degegregation
and, as between that and what we think we ave clearly entitled
to, we say that the only thing that will protect us ig a
deadline because we hope that the court will recognize that
there ia practically no nay unfder the sun that a lawyer
geeking vellef upder any o~her decree,could show that the delay

23 pot one way or the othcv, { hat 40 tala effort %o

v
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solve thls very difficult problem, it seems to us that the
answer should be that this 1s not a matter for local

option. This 1s not a metter that shall be geavrcd down to the
local mores and customs of each community in the country.

to the extent that.,not the Constitution, but the mores gnd cus~-
tome of some people in some comzunity will deterwine what

are and how they shall be enforced in so far as conatitutional
rights are concerned.

Justice Reed: Mr, Marshall, T gather from your
avgument that"gradual" has no place in your thinl:ing as favr
ag the decrze 1s concerncd?

Me. Marshall: T would say pretty well. yea. I would
gay gradual 1s involved in this case as of now hecause
virginia and South Carolina and the other states have had
from May 17 until now, which 1s almoat a year.

Justice Reed: I was thionking of a decree which
would say that segrvegaticon, OF desegragation would atart through
the first grade and run through the years.

Mr. Marshall: Yes., the 12 years,

Jugtice Reed: Two gradea 2t a time or vhatever 1t
might be that 4n places llke 3pouth Carolina where I underatand
the percentage of the races i3 quifte dlaproportionate--90

per cent legrvoes againat white?

-
»
[
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Me, Mavanall hat 413 about the ratlo, yes.
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perhaps it was used, I think in New York.

Mr. Marshall: It was Indiana that had & five-year
plan. I forget how 1t was broken down. The interesting thing
there Js that most of them cleaned up right quick and

some of them waited until the five years --the last day. You

nad that varilation within the state. But I would say, sir, that
o this--if I may extend your plan of two years a year, the
gtudies that I have had on it show that the original was

a 12-year plan, the filrst year cowing in, next year and going
up that way. It is our idea--

Justice Reed: I think that has been used in some of
the schools hcre in the District?

Mr., Marshall: Mot that I kmow of.

Juatice Reed: In the public schools?

Mr. Marshall: Not that I know of.

But my answer to that is that there you not only
destroy completely the vights of the individual pupils.you
destroy the rights of the whole clasgs,

Nobody in that class will ever get wixed educatiur.
That 1s ouv enswer to that,

The Chief Jusiice: Mr. Rogers?

ARQUIMENT OF MR, R, V. ELLIOTT ET AL
By Mr 3. E. Rogers,
Mr. Rogera: liv, McC.f1gE wil)l make the principal

argument, M. Chief Ji
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I would 1ike to just have the indulgence of the

Court for about five or ten minutes. since T cowe from the

district involved,

I live in the district involved, I am associated
dally with the problems that uwe have, I would like to have
Just an opportunlty to point to some of those problems.

It seems to be vecegnized by our oppenants that
these ave tercvific problems, They are the greatest problems
that have been presented to our people in this district,

prohably this century.

~ave only a few Negroesg who would be involved in the ir.tegration
or the Aesegregution. We are not in the poaition of the

District of Coluvwhia, whevre our school authoritieca are not
vesponaihle to the people in the Dilstrict. We are not 1in

the position of the Distrlct where our achoonl funds cowme from

others than the pecple in the District. We ave avp agricultural

W
s
a
o
| S
5
"
3
oo
M
(o)
0

community. YWe havae sou 1ill note from the

record. L3 our children ave educuted from generabtlon to
generatlion, some vemain at home to farm end supervige the

farming, gsome to work and labor on %the farma, but wost

of them have to laave the OLILTLCY and {'ind smployment elae-

uwhere e are tied to tha land 1€ fcre ‘ e not in
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that there were no white children sent to this particular

Negro school, that the problem could not be sclved by just
moving away f{rom the district, because we can not--we ave
tied to the land and we cannot take the land with us,

So our school 4istrict, being an agricultural
district, and being tied as we are to the land, we have to
face our prohlems there, without woving away.

Justice Reed: UWhat 1s your district, 1s it a
county district?

Mr. Rogers: No, sir, it iz only one-thilrd. our
digtrict ie ccoposed of the old plantatlon aection of the
country, fronting along a deep curve in the Santos River., It
15 for that reason that our Negro population 1s 3o large in
that district and our white population €o amall, There haa
not been very much change in the texture of the population
over the yeara, UWe differ from the school Adistrict ad joining
usg, another achool district in the county. Yet, 1 you go
to the pext achool district, No. [, we start as 1. 2., 3. in No,
there probably you will {ind their problem ig not as ha
o3 oura, We do not have the con~untration ot population,

So, if we A14--17 this rouct should order the
immediate desegregatlon, the impediute integratilon of the
schools of thia dlatrict, we would be--1t would not produce
an integration thot most people have in thelir winds of mixirw

white and the colored An achool 1 14 actually be

3
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the sending of the few white children that we have there to
the Negro schools, because our ratio of population 1is it
approximately 9 to 1 in students in the school population.

Justice Frankfurter: Could I trouble you to state
the schools that are involived in your district and the
population of those schools. both in numbers and in division
between white and Negroes?  And, also the distances that they
ave apart.

Mr. Rogers: I think I can give you those, sir, The
total eorollment in the distvict is 2858, doun about 200 students
hy the way, {rom the time of the commencemwent of this case, Of
that, colored gstudents ave 2559, The wliite students ave
299, That drop has been entirely in the colored children,

The first school 13 the Somevrton High and Llementary
3chool which occupies one lot and two adjolning bulldings, The
elementary school has a tctal of 176 students, this ls the white
aschoocl. The high school has 123, Tue Scotch Branch School.
which 13 in the town of Scwerton, yproximately a quarter of
a mile away,has 700 --that is the colored achool has 738 1 u i
the elementary school and 4035 in the gprionghill-=«hich 1e
located about four miles to Uhe gouth of the Somerton achool=-
southeast --1t 1s an elcuentary achoo, and hoa 650 Negroes, that

.

12 the Negro school. The ¢, Paul school.which ia

J
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They are all Negro students, The Negro High ‘
School 1s run on the basls of four years, the 9-4 plan. 9
-*ars in the.elementary and 4 years in high school. The white
school 1s tun on the basis of 6 years in the elementary
and 6 years in the high school.
Having that pooulation to Aeel witi, we, of
course, have the administrative functions that our opponents
have referred %o,
Justice Frankfuvrter: I take it that the colored
achoola would be taught hy all colored teachers, and the
white schoocle~-~
Mr, Rogers: They are now,
Justice Frankfurter: That kind of conditlon?
Mr, Rogers: Yes, sir, there 1s no integration of the
teaching.
Justice Frankfurter: The size of the claasses,
are they the same in the vespective achools?
Mr. Rogers: Generally they are, sirv. You have--you
get that largely from your classrcoms, 1In the digtricta | 3
there are 54 colored cla.svoons and 13 white classrooms.
They are dlvided out among the vurlous achceolu.
I can give you those proportions, if you want then,
Juatice Frankfurter: T™he proportions are

a 14ttle bit in favor of the white clasuca? i
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business. you have a minimum to rum a school that you have
to have.

But in addition to those things we must vemewber
that iIn the very statement that was filed by the Appellants,
called a social science statement in the original causes,
attentlon was called to the fact that the question of desegre-
gation involved problem: that were as they use them, in the
frontiers of scilentific knouwledge., We realize that very much
in this district because we have had a bi-raclal soclety
for more than two centuvries, As this Court called attentlon
to the fact that we cou’d pnot turn the cloclk of progress back
to 1895 or even 1868, using the hasia that we are now doing--are
now exploring the fronticrs of sclentiflc kaowledge, I do not
believe that in a hi-vaclal socilcty., that w» can push the clock
forward abruptly to 2015 or 2045, we can help and
that has bsen helped.

Great progress has been made. We have egualized
in this district, We have spent = greatl deal of woney in that
equalization. We are doing good work, The Negvocs {rom that
dlstrict ave going out as lawyers, Aoctora, and teachers,

e white children are colng the asame, Vhether we 1like 1t

L)

or not, there 1s a feeling in the Diatrice that the
legegregation of the elcs ytavy i b Mg ;hool does affect

ot 1 ¢
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area, 1s the understatement of the year, but we would wish
to work within the framework of the decision. but we do know
that we are faced with problems that can not be solved
except with a change of attitude and those attitudes will
have to le changed slowly. not quickly.

As a result, we are asking that the cases he sent
back without instructions., but to be sent back to the lower
court for action in conformity with the provisions of the
declsion,

Justice Frankfurter: Would it not be falr to say
that attitudes in this world are not changed abgtractly.
a3 1t were, by reading something, that attitudes nre partly

the result of working., atiitudes are partly the vesult of

action?
Mr, Rogers: I think so.
Justice Frankfurter: Would that be a falr gtatement ?
Mr. Rogers: Yes, sir, I think sc. Our sociologlsts
have had a very difficult time I1n saylrg what attitude

comes from or how it can be changed. But 1t does have to
be in the society as 1t works.
Juatice Frankfirter: But you do not fold your
hapds and wait for an atiitude to change by itoelf?
Mr, Rogers: MNo, sir. You can not, That has not bheen

Aone hevre., That 13 not holog nobe tn this 4iastrict, We have

- . A - 1 a ide
progress and ) v R e Ca
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I am sure. But to simply say you have to change your attitude

13 not going to change 1it,

Justice Harlan: Mr, Rogers, what is the total t
adult population in the district hetween the vraces-- ;
whites and Negroes?

Mr, Rogers: I do not have the division of the
adults. I can tell you it is about 8 to 1. it is not quite
as much as in the school age. Cur colored population is
about 8 to 1, It ia noct quite the same,

The Chilef Justice: Y- veucr reyvest for an open
decrec predicated upon the assumpiion that jour school
district will immediately und2ricke to conform to the
opinion of this court of last jear and to the decree,or 18
i1t on the hasis--

Me, Rogers: Mr. Chief Juatice, to say we will conform
cepends on the decree handed doun., I am frank to tell you, —icht
now in our district I do not Ghink that we will send -- the
white people of the distrlct w11l gend theic childc.o to the
Negro schools, It would be unfair to tell the Court that
we are going to do thet. I do not think 1t 15. Dut 1 do think
that something can he worked out, Ve hope 80,

The Chief Juvstice: It 1e not & queation of
attitude, 1t 1s a questlion of conforming to the decree.

1s there any bagls upon 1ch we can asecume that there will bhe

) Lourt,




whatever 1t may be?

Mr Rogers: Mr. Chief Justice, I would say that we
would prescnt our problem, as I understand it, if the
decree 1s sent out, that we would present our problem to the
District Court and we are in the Fourth Cqrcuit. Our opposition
has Jjust told this Court how the Fourth Circuit has been--
he has no fear of the Fourth Circuit, T feel we can expect the
Courts 4in the Fourth Circuilt and the people of the district to
work out something in accordance with your decree.

The Chief Justice: Don't you believe that the
gqueation as to whether the d:str;:t will attempt to comply
should be considered in any such decree?

Mr, Rogers: Not nccessarily. siv. I think that ghould
he left to the lower court,

The Chilef Justice: And why?

Mr Rogers: Your Honors, we have laid dowd hevre
in this Court the principle that segregation 1s unconstitutional.
The lower court we feel is the place that the machlnery
should e set in motion to conform to that.

The Chief Justlce: But you are not wllling to
say here that theve would be an honest atteupt te conform
to this decree, if we dld leave 1t to the district court?

Mr. Rogeva: No. I am not, Let us get the word "honesgt"

cut of therc.
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right now we would not conform --we would not send our white

children to the Negro schools,
The Chief Justice: Thank you.

Justice Burton: MNr, Rogers, that might not mean that

you would violate the decree--

Mr. Rogers: No., sir,

Justice Burton: --it would mean that you would
gend your children to some other achool, sowe other than public
school?

Mr. Rogers: Yeg. We do not want to say that we would
violate it. We are trying to work within it. We hope the Court
will gilve us a decree that we can work within,

Justice Frankfurter: May I ask one more guestion?
Am I vight--I am not asking a leading question-- 1u thionklng
that you have sald or gmpllei, ave you aaking thia Court %o
reconsider the dsclaratlon of unconstitutionality of last
May?

Mr, Rogers: No. Ve avre 13king the opportunity to
work the matter out at the local level.

Justice Frankfurter: You are not inferentially
or remotely coming hefore thiz court and saying that
deciglon was a mistake and what went on before should be
continued?

Mr. Ropera: I am certalnly nof goying that in wy

avgument, NO, sir.

.
TR e




Justice Frankfurger: All right,

The Chiel Justice: Mr. McC, Figg, you may proceed,

ARGUMENT ON BEHALF OF R, W, ELLIOTT, ET AL
By Mr. Robert McC, Figg.

Mr, McC,Figg: All right, sir,

Justice Frankfurter: I take 1t you and your
assoclate will adddress youvrselves to our winds in your
argument. We are dealing with the secrct recesses of the
mind,

Mr, McC. Figz: No, I do not believe we have any mental
regservations in what ue are trying to say. I think Mr. Rogers
and I both undevstand thct we were not invitzd up here to
reconsider the decision of May 17, 1954.

It seems to me that thot declalcon wmight be sald
to be the declaration of the rights of the partico that
ware asked for when thls declaratory action was brought. In
many cases of declaratory judgment, the courts go no further.
The Court may, however, proceed to grant such orfers ag may be
wavranted by the showlng made in actions luvelving declavratory
judgments as I understand the proceduve, end 1% would seem
that maybe the queszilon which ue are diccusgsing heve; 19 how
much further the Court should go than the declaration of the
rights of the particcz, W= ave here anaweriug in paviicular
tuwo specific questlong with gubdiviglons., Tre fourth question

. ' 1 4 L4 ¢
ue anguered in O - 4 oL Lhiink W at
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a decree should necessarily follow, providing that Negro
children should forthwith be admitted to schools of their own
cholce within the 1linit of normal geographical echool
districting.

We 414 say that we think that this Court in the
oxercise of 1ts equity powers, does have the power to permit an
effective gradual adjustwent to be brought about from existing
gystems to a system not based on color distinctions. In
the argument yesterday it seemed to me to be suggested that
the characterization of the vights of the appellants as
perscnal and present, cait sowme doubt in the minds of our
adversaries as to whether these eqguity powers were as
broad in this case as they are traditionally held to be in
the equitable Jjurisdiction of the United States courts, In the
briefs which have been filed by the Attorney General of the
United States in this watter, all three of them, 1t has been
emphasized that the power of the court in theivr opinion ie not
1imited by the chavacterizaticn of the vrights as personal
and present.

And veference s made in one of those briefs to
Chief Justice Marshall's statewent in Coynes againat Vicginia,
that general exprcsslo;s in every opinion are Lo be taken in
connection with the czse in which those expressions are used,
and that 4if they go heyo the ¢ Y, thay be reapected, but

ought not to control the Jjudgment in a subseguent gult when the
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very point is presented for decision.

And Attorney General NMcGrannery. and . ttorney General
Brownell in hoth briefs which have becen filed by them in
this case, have urged the view zhat the court does not have
1ts full equitable discretion to deal with this litigation.
They say that a court of equity i1s not bound to direct
any particular form of relief, that it has Jull rower to
fashion a vewedy which will bect sevve the erds of
justice in the particular clrcumstanceo. They say that Congrens
expressly empowered the Court to enter auch appropriate judgment,
decree or order or require such further proceedings to be
had as may be Just under tho clrcumavinces, And that the
needa of the public and the effect of proposed decrees on
the general welfare ave always a relevant 1f not paramount
concern to a court of Iustice, and that wheve public interests
are involved, equitable pouwers assume an cven broader and
more flexible character than when only a prilvate controversy
is at stake.
That 18 a queotation from the deciszion of thls
Court in Porter vs, Warner in 320 U.S.
We think that the suggestion in the argument yeater-

day that there may be come 1imitation on the egulty pouer

of this Court to consicsy the ¢civcumstances cor to authorize
the consideration fully of the cluicu tancea involved in the
particular g hy th . G ‘ nstalined
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by the decisions of this Oourt and that nowhere does the

-

history of the phrase "present and personal" sustain the
thought that 1ts use by the court in the case
where 1t has been used was intended to limit the equity
powers of this Court where those righte were involved in litigation
instituted as this was by plaintiffs in the equity Jjurisdiction
court.

Now then, we have been handed a ccpy of the forms of
decree suggested by the appellants, the one which they say
13 the least that they sliould have, and the other, if the
Court does not follow Question 4-A, And the dilf{=rence
seems to be that in the one they say that the officlals of
this school district should be ovdsred to carry out thls decision
heginning September 1, 1955. The other 1sg apparently quilte
similar, but it says that if the district officials will
come before the Federal Court and make a shouwlng of adasinistrative
difficulty., that the disirict way go as far as September 1,
1956, That scems to be the difference betuecen tha two decrees,
Now it is our view of the ceae that, as Mr, Rc_ers has told
you, we conceive that thls cage should be vemanded in the usual
courge for proceeding 1n conformity with the declaratlion
which the Court made on lay 17. 1954, @nd that the schocl
cuthorities may then, or the cppellanta may then, present

the civcumgtences facing the uthoritics of this district in

to tavvy oub © duty 4 upon » by the lawag of

Lrying
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the state and provide ar efficient public system of education

in this district., What we think 4s that, certainly if the

September,1955 limitation as an cutside time limit is put
upon this district, i1t would mean the end of the public
school system in the district.

That would not be the voluntovy action 0T the
trustees and I do not think lMir., Rogers meant tc show that,
He was trying to tell the Court, I think, that there are forces
at play in this gituation over which the trustees have no
control. There 13 the questilon of whether you are going to

have funds to run a school, theve 13 the guestion of whether

you are golng to have the legisla@ion to run the gchools.
Tne Attorney General's brief in this caue points

! ou%t that in South Cavolina heretofore the state aid to the

digtrict, which 13 in the form of a guaranteed winlwmum teachers!

-

galary, haa been compuied a2ad 13 Adigtrituted by the state
statute on the baszila of white teachers &nd the Negro teachera
1n the school district, and that statute ie one of the chonges
uwnich the Attorney Geneval suzgested would have to be made hy
legislation in our state 1in ovder to expect trustees to he
able to run the schools und pay the teichers

’ Juatice Franklfurtevr: 1Is 1t the an unt of the
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arrived at by an over-all budget, and then the allocation

1s on--there are school funds from the state allocated on
average daily attendance, and enrollment. Taat is a

factor in that. Now the figures that Mr, Rogers gave you
about the district I understood were enrollmert figuves. and
it should be said in reference to the teacher load about
which inquiry was made. that the schools ave largely built, the
clagssrooms provided and the teachers provided on average
daily attendance, Our vecords will show you that the white
attendance has always becn almost 100 per cent and that the
attendance Jf the Negro pupils has been doun as low as 80
rer cent and the planning has bhecn for the experience in
attendznce and not on enrollment.

If they built classrooms {ar the enrollwent, thera
would be vacant classrooms. They build them for the attendance
and employ teachers to teach the puplils who come, An explanation
of that very low attendance a3 I underatand it--I do not
live in the district and I am assoclated wlth lMr, Rogers
in personally presenting the case of thls litigatlion, but
as I understand 1t, the Negro parenta arve,ln great measure, tenant
farmera and they want thelr children on the farms and there
18 a conatant gtruggle «ith them, especlally at planting

and harveat time, to have school atteundance —ather than the

141dren helping thelr renta plant the seerds and gather the
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Justice Claris: What is your compulsory age?

Mr .McC,Figg: The compulsory age was 7 through 16,

Of course, our comjulsory education laws, we, &t that time.
were princlpally an agricultural stete. so we did not

have as many teeth in this as it may have in some

more industrial states because wherever 2 parent certifies that

he needs his chlld for any reason, the law does not require

the attendance.

The first two monthas of school, the first two montha
of %he schco) year, it was developed in the district court,
that about 50 per cent attendance among th2 Negro puplls as
against almost 90 per cant for the white students, so that
what concerns us about %thils and why we would vather have
an opportunity for the officials of this distvict to
lay their problems before the lower court wheve 1t could
be done in full and by concrete showlny which we, as counsel
1p the case, are not able te make P iore thls Court--our
friends on the other side call it ungupportcd when we make
gtatements and I think that they are lavgely predictions

rather than--ue have no inatructlons from the truastees to

te1l this court that they will or will not be able to
continue to operate the schocls.
But one of the great veasons 1lg that the atate
in our state has got to be taken

ving to be able




to operate schools in thz future.

And then the attitude of the people in voting on
tax levies or even in electing school board members: This
district is to a considerable extent autonomous and represents
local government and it is not like the District of Columbia
where the school board is apgointed b, members of the
Judiciary and the voters do not have any ability other than
persuasion or letters to the newspapers to influence in
any effective manner the members of the school boa "4,

But in districsc 1 of Clarendon County. the
democratic process of th: ballot hox has a great effeci on
the taxation to run the s3chools, and as was cuggested heve,
when 1% 13 saild that white children will not enter the
schools which can be vealistically called Negro schools, 1 g
there were a forcible requirement of entrance, if they
were made to enter, they will have other ways of educatlng
their children,

The white people arec in a vast mlnorlty but they
dc happen to pay moat of the taxes, and they have a conaiderable
influence in the affaiva of the dlstrict ag would be known and
13 natural.

The school trustees just cannot tell what 1s goling

to be the showdouwn when the tiwe comes,

Juatice Reed; the tax provided the ;Late or hy
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the disvvicti?

e MeC.Figg: The trustees?

Justice Reed: No, the tax.

Fr, McC Figg: ‘There 13 a state contribution
touard teachers' sulavies. There has been a state loan tor
capital constvuétiun as a vesuit of which tl.e scaool program
was carvied to frultion, but a considerabie percentage of the
funas that vun this district are district imposed, and that
would bLe by the people in the district and by the trustees in
the districe., Taey acre real estate taxes, the local taxes
ave all real estate.

Tae taxes 1in the state are direct taxes.

-uatice Reed: Loes tne State Board of Education have
any dirvectional power over tine local Boerd of Lducation?

Mr, McC.Figg: The County Board of Educatlon has super-
visory power from tae local board of truastese and then the
state board has appellate jurisdlction., That 1o not controlling.
I think it would nave to come uvp @8 the casc doe3 in court,
nere would nave to be gome dlrectlon by the sState Board o1
Education.

Juatice Reed: Do you think the State Board has
the pouer to diveci?

Me, McCel'igp: Ted.

Jugsice Ree a uay v cews ¥y ¢ 3ong should not




180

Mr. McC,Figg: I think they could reverse the local

action in proper cases. I think they would have to find their

power to do --to segregate--in the state law. I do not think they |

have any power--I do not say they could not--I have definitely
never considered the question from that angle but their powers
are granted by state statute and their power 13 to enforce
the state school law, I 4o not think they would find anything
in our state school lawsg--

Justice Reed: Take a state school lauw,for instance,
which sald you should have not more than 50 pupils to a teacher
in the elementary grades, would the State Board have the powuwer
to enforce that?

Mr, McC, Figg: On a complaint. The complaint
normally would be wmade to the trustees and they would paas
on 1t. Then a cowmplaining party. an aggrieved party~--I think
the statute uses the word,aggrieved, way go to the county
hoard and then go to the State Board.

Justice Reed: /8 an administrative matter. 1s
that 1t?

Mv, McC,Figg: Yes. Of course, I <o not think

they would deal with a 50 pupil enrollment question,
It would be how many pecople use the room as a nractlcal matter.
The Chief Justice: Mr, McC Filgg., you made the

distinctior betuwaeen the District of Columbiu and your

any inherent Alitinctlon between
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your school d4istrict and, let us say, Baltimore or St. Louils?
Mr, McC Figg: I am not famiiiar with those. I think
that probably--
The Chief Justice: I mean so far as the Board or
Education i: Jependent upon the community?
Me, MeC,Flgg: Well, I would assume not, ‘They probhably
are rvn somevhat the zare, those particular cities I have
never had any information about.
Cne thing that has been mentiloned in the briefls.
the Attorney Geneval's brief waa mentioncd and cgthers., has been
the matter of dlsp&rity of numbers as bearing upon this problem,
Ancther thing, and it scems to me a vevy important thing
that has bheen mentioned as proper to bhe taken into account
by the Court, 1s the matter of comwunlty acceptance of the
very idea that 1t he, ov can be carried out., It 1a easy
snough to say that that 1s ot no moment, of no relevance, but
1f the failure to achleve communlty acceptance in a
gshort time vesults in the cestruction of public support for the
jdea of public education, that is a vevry scrious matter and
1t 13 gerious to both classes of pupils, [t is seriousc to
the Negroes in this dlstrict. nine tlmes asg aserious as it is
to the white pupils and moybe wore because Lhey may not
be ag well ahle to take care ot themsclves 17 an impasase
s 4n the public & ton sffairs of %02 Alateict, and the

people of the digtvict,altee all, nave 1ived taove fop ogpkreash
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90 years in what my associite called a bi-racial society.
That has been a _ong time to develop habits

and relationships toward 2ach other, and there has to be

some opportunity as we see it, for community acceptance of 1

thicr %dea. We think that that is an important consideration

~n the employment of the disctetion of the court of

eaulty which,after 90 years, has established the unconstitutional-

ity of their school system., It seems that 1t would be

reasonable not to try to establish a six-month time 1llmit

or a 12-month time 1limit or an 18<wonth time limit but to

rely on the district courts in the states and particularly

the court that thig digtrlct is in, to veceive vrepresentations

from the citizens both white and Negro as to what the best

intevrests of both clagscs of chilldren in the dlatrict might
require in the way of h . ilng 1%s achool affalrs,
The Chief Justice: I was thiloking of what Mr.
Rogevrs sald his suggection was, that perhaps these
attitudes that he relieu on could 1ot ke changed until 2015 or
2045, I wonder 4f the decilzion of lay 17 laat rear would
be of much value to these pcople if thoy walted untll
2045 for that change in the attitude of these people.
Me, McC.Figg: I do not hardly think that time
. element 1s going to be--I never have thought it was involved

o

in the disappeavencae of

the institution of segregatlion in

the gouthern states, Put the southern ataten ha not been
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b2.aind ¢ . b

2 of those who., in other sections
of the courtry have had the same problem and ended it 1n their
oun tlme,

For instance, I think it was the Act of 1938
that 2bolished segregation in Naw York State, and counsel
teday referred to the fzct that in socuthern Illinois there

ara stlll segregated schecols. and we know the trouble that
they wevre having in 1952 trying to put the white and Negro
children in the same schools in southern Illinois for the
firet time 1in the history of the state., The Attorvey General
of Kansas, yesterday, in talking about plans, sald a
w1lling achool hoard had started working in September, 1953
and 1t had not yet achieved the car®ylng ocut of 1ts
attack on a very simple problem in a state that haa never had
the usages and customs that thls schcol district had, e state
which has only been permissive in its segregation legislation
and confined 1t to the filrst slx grades and Juired
mixed schools above that, and then, as counsel conceded
here today, the District of Columbla obviously haa been working
on i%a plan for a good waile before your declslon of May 17.
1954, and as a result of that and with thelr comparatively
streamlined educational setup, they say they can weet a
September 1, 1955 deadline. Then I was interested in veading
about the constitutional change in the New Jevrsey people, that

prohibited separate schools in 1947, and by September, 1951

{f
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they were still worrying with the problem of getting rid of

mixed schcols in a district in New Jersey. There have been
43 such districts in 1947 and all but three I think have
been integrated,as they called 1it. by September, 1951.

Now, I do not know of any school district which
hags been mentloned here ov that I have heard about, that has
as much of every kind of factor in this sevrious prcblem
that the other side admits is a problem of primary
wmagnitude. This district has all of the adverse factors
to contend with. The trustees have not one favorable circumstance,
In New Jersey every bhoard was in favor of accomplishing what

ne Constitution -~ the constitutional change of 1847
demanded, The majority of every board and the majority of the
people apparently in the cornunity., and yet theve were three
atragglers four years later.

Now houw,in thie face of that,it can bhe suggested by
counsel that for sowe other purpose or for effect in southern
Illinois or for effect in some other part of the United States
that the children and the parents and the school authoritles of
this district sﬁould have imposed upon them a G~months' or
an 1%-months outside deadline by this Court con no evicance,
not a scint 1lla of evidence--because our record ls utterly
barven as fav as any eviience proparly bearlng upon the
exercigse by this Court of equitable diacvetlon usually to be

1

terel ] by the di oure 2k 1385 Coure as declaread
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We Just do not think these people should be treated
as an example or as a theoretical case, or as you may say, ve
just passed 1t as an act to be applied in all the states

or in all school districts, Their problem is oersinal and

present to’ the trustees,

It 1s nct theoretical., It is very sericus. It 1s
as serious as any hoard or any school district in the whole
United States will face., There is no doubt about that,

Therefore, uwe ask thls Court to glve us an
opportunity to let our school officials, who ave charged with
providing efficient public education to the chilldren, white
and Negro in this district, an opportunity to go before the
district court in the district in which they live, in a
veasonable time, where they will have ample opportunity to
offer their evidence, %o have other people come in, to have
the citizensg, and then trust the district Jjudge to carry
out the constitutional provisions. Cocunsel, 1t secems to me.,
thought the school hoards were going o dizobey the Constitu-
tion, the school authorities., everybody connecged with the
state, everyhody involved in this thing cxcept they seem to
have a distruast of allowing a district Jjudge in the dilstrict
where this school ig or the one in Virglnia from performing

the function which the statutes of thls country envigaged

that he vould perfovm, Lo heax evidence on a seriousa question
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and then make a decision not on a record bearing of the
testimony, not on considerations pulled out of the air, but
on real concrete evidence and facts and considerations. And
I do not belicve “hat in a problem of this kind that anybody
is golng to suffer any real lack of educational advantage

by giving a proper opportunity to the people involved, the

officials involved, to study and present and canvass thelr
problems bhefore the district court,

There are not enough, a3 we suggest in cur brief--
this 1s a case, we are talking to a court of equity, and

when you welgh these things guantitatively, there will be no
great denial in this district of the educational advantage of
mlxed schcols hecause the white content of these schools, even
1T they were completely gone tomorrow, would be inconsiderable.,
in an educational asgpech,

So that we vrespectfully suggest, if your Honor

pleage, that what corcerns us 1s that counsel in this case

is not avolding or getting around or reargulng your decislon,

but 1t is wheiher that decislon, unless the things that we

are aware of and are concarned about arve glvan a chance to

he presented 4o the Court 1n an ovdarly fashion uithout
1imitation upon the traditicnal equitable Jurisdiction

which we think the district Judge le as capable of preoperly

using as any court in the Fodeval setup. Ve way this 1s a achool

10 uwhich it na ell nrove impossihle to have

LO6GTACY
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unsegregated schools in the reasonably foresceable future.

The Chief Justice: And on what do you base that
conclusion?

Me, McCG Figg: Failure to allow opportunity and
time for community acceptance of the idea, on the large
numbers involved, on the long bi-raclal society that has
develcped there, and there 1s other evidence 1in the community
of course. %2 can look to see how much acceptance 1is going
to have to he achleved, The churches are not bi-racilal,
the PTﬂiis geparate, everything else in the community 1s
separate and the Attorney General's briel refers among
other things, and I think it is an important reference in many
school districts, to the fact that even in New Jersey and
other places it was found necessary to lnstitute programs
1n the community apart {rom the achool %o at least gailn
communlty acceptance of an idea of mixlng the children in the
jchools., that there had to be some start in dlstricts
far vemoved from the south in making the aduits willing to
entevtaln the idea before it was posslble to gzaln thelr
congent. both by funds and by authority to theic elected
reprzaentatives to have ungsegregated schcols, And I base
1t on that. I Juat do not sce the slgns 1n the community at
this writing of a situatlor you cen confldentially say. "Thio
w111 be no problem,"

Juatice Franki wwhev: Jn view of the emphagla you
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have placed upon the unijue factors in Clarendon County.

I naturally inferred you do not think this a typical school
district of South Carolina.

Mr. McC,Flgg: I think 1t 1s typical of others
in South Carolina, i

Justlice Frankfurter: It may be,but something that is

unique cannot be typical.

v, McC Figg: Well, I <id not say, I 4o not belleve
I ugsed the word "unique."

Justice Fran'durter: No, no, but you emphasized these
gpecial factors and I wondered whether I had the vright to
think that this may not he duplicated in every other
distyrict,

Mr. McC, Figg: No, I think that you nay well find 1t
4n almost the saue degree or perhaps in the zawe degree 1in
25 to 30 per cent of our srhool districts beceuse of the way
the population is situated. About a third o7 the astate 1s
agricultural, intensively agricultural and Ails cistrict, thls
county, has not the greated sercentage of Negro populatilon
over white, Calhoun County 1is heavier and Bulord County.

I belleve, 19 heavler and Berkeley County, 'Iere arvre others
where there 4is going Lo 1e a difficult ~=

Juatice Frankfurter: Tne situatlon you deacribe 18

v . R g os e ¢
not uniform in the state?

wot 1o eve: i1%8tcict. There ave
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Aistricts that will have problems, some of the districts

in states other than the South that have been solved in
three or four years as in the State of New Jersey or in other
places,

I think that about a third of our state is regarded
as intensively agricultural and I believe this is typical
of that kind of--

Justice Frankfurter: We have this case?

Mr, McC _Figg: That 1s right, you have this case and
1t 1s daifferent from any other cases you have here, I believe.
certainly different from the Virginla case 1n the amount of
people involved,

Justice Burton: Is that saying that there are
25 or 30 school districts that might be approximately like
the first?

Mr. McC, Figg: No. we have L6, On school districts--
there may be more than that. We have several hundred school
districts,

Justice Burton: 25 or 30 would be like this and
about 75 would be unlike?

Mr. McC,Flgg: Yes. that 1g.,1n degreze, would he less of
an expensive problem, I 4o not say that 13 golng to be easny
anywhere in South carolina. The history of the way of 1ife
there, the bi-vaclal gqoclaty that wy ascoclates gpoke about,

of course, hasg been | Antalned for neavrliy a C ntuvy, 8ince the
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war. and 1t 1is going to be dA1fficult to be able to obtain ?;
community acceptance of that everywhere.

As counsel in this case what worries us is the

fact 1t may be impossible to obtain that without some time

to 90 1t.

The Chief Jugtice: On the other hand, do you
argue that we should wait until attitudes have changed, until
compliance with the opinlon of the Court 1s had?

Mr. McC,Figg: No, I do not asay that you should wait
at all on that. You sece, all uwe suggest is that the proper
court to be considering this matter 13 not this Court, because
i1t does not have the opportunity to congidzce the evidence
and to consider the clrcumstances. If you lay down such
a time as the other side has asked you to do, you are not

considering this Ajstrict, you avre considering a general problem

-.,.
=g =

that i3 not involved in our particular litigatlion, and we
epproach this as a lawsult.

The Chief Justice: It mekes a considorable difference 'l
whether the school Aiatrict 1s making a valld effcrt to
comply with decistons of the Court or whether 1t 1las exercising
every effort that it can put forth to prevent it from i
becoming a reality. I underatood fvom Mr. Rogers that your
achool district there and your people, beceause of your f
attitude, would not | it white end colored children to go

to achool together, nolwithatandling the opinion of thils
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gourt, Now when it comes to remanding this to the gdourt
below., do you not belleve that it is essential for us to take
into consideration. since it 1s a court of equity. whether
there 1s an attempt to comply or an attempt at frustration?

Mr. McC,Figg: To speak frankly, I think, if the
case were remanded in the usual course, for action in the
local court upon such considerations as advanced. it would
advance public acceptance, the action which this Court would
take. I belisve, if it wes set down almost like a legislative
act, that it would retard public acceptance., You asked me that?

The Chief Justice: Yes, and that is a very falr
answer. Let me ask you, do you not think that 1t wight be of
some value to the court below to have some guldance as to
the manner in which progress can be expected?

Mr. McC, Figg: My conceptlon was the other way. if your
Honor please. My conception was that the dlstvict Jjudge would
git as he does in many cages, 1in full posseszion of his equity
powers and if 1t was thought that he migu sed fnem, one
gide or the cther woulc compleiza.I think he would he better
off if he may fully consider the gituation, Tt would wean the
public would feel better about it. I think definlitely one of
our major problems 19 public acceptance. I am talking about
every part of the country when 1 say thit that has been the
problem,

ve co not vegara ourgelves au too 1a ehind the time-




192
tahle becsuse we have had the problem for many years.

90 years ago a way of life had to be worked out, It was thought
that would accommodate thesc two vreces in 2 certaln area.

We think great progress haa besen made, Even in
my time, I have scen the areas of the real relsvance of race,
the life, and many of our peoople think that the last frontler
13 the schools and that the echool situatior way be ahead of
the time table in ovdeviy progress, Dy% there has bheen 80
much improvement.

We have greau balle? 1n tha fact that the evolutionary
proceas has done a very, very good job. It is atill a matter
that anything that forwards public accepiance o" thils
undertaking and doing this job is going to gpeed the ray.

I think if you ordeved the truatees tomorrow to comply
or else, that that would destvoy the public school system of
South Carolina,.

The Chief Justice: We will rnceas at this time,

(At 2 p.m, 2 vecess was taken until 2:30 p.m.)
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2330 pP.m,

The Chief Justice: Mr. Robertson.

ARGUMEN T ON BEHALF OF COUNTY SCHOOL BOARD OF
PRINCE EDW4RD COUNTY OF VIRGINJA, ET AL

By Mr.,A. C, Robertson,
Mr. Robertacn: If the Court please, Virginis

has no plan. no panacea for the complete solution of
the segregatlion problem. We can not foresec any definite future
date when 1t can be completely solved.

What we are up against, of course, is that the
Government 1s determined upon the consent of the governed and
many peorie in all parte of Virginia have expressed their
unwillingness at this time to congent to the compulsory inte -
gration of the races in the public schools., In August, 1994,
th2 Governor appolnbted a.legislative commisslon and that
hag finally filed an interiwm report in January of this year
which uas to the same effect, the opposltion to compulsory inte-
gration in the public schools at thia tlme, Ayd to the
same effect the resolution of the Bnard of Zupervisors
of Prince Eduard County which I repregent, and of 54
other counties 4in the state comocrising 2ltogether 55 of the
90 counties in the state, ind.cating the opposition to
compulsory integration.

What we are up againgt 13 that neither a court

decree,.for that mattov, v cn evecutlve ovrder, can produce
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the result which 13 opposed by a united majority in the place
where it must be enforced,

A solution is being sought, however., in good
faith by the Governor’'s Ieglslutive Cosission, That Commission
is composed of 32 mcm;ava. comprlging alneah one-fouriti of
tua Conasal Aaseshly of Virglnla., The Counlaalon has sought
And ohtainad advice of organizations and of people in all
walis of 1lfe in zanawal ald is sesiing, as 1 say, in good
faith to find a laglalahive orogram within the declaton of
ey 17. 2954,

Thae flrst jueshion to he deaided hana, of couvse,
15 she powar of thia Count Lo pevwmls gradaal adjustnent, Ve
aa%a%24n tha Court has the power and that the power ahould
he cxercised hy the Court 1in this case, That has been
1ntimated here before.if the Court lacked the power, 1t would
seem that it would long since have revaragcd thls case and
remanded 1t with a directlon for imwedlate desegregatlon, But
1f 4t had done that, 1t would have nullifled thz public
aschool laws of Virginia. without any provisilona for other
laus in their place and would have practically degtroyed the pub-
1ic school system of Vicginlia.

Ag a reosult, the existing laws having been wiped
out, there would have been a vacuum without any other laws

:he operation of the echienls and 1t just could not

nave been operate? uithout the sanction of laws,
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This action, of course, 1s an equity proceeding where
the appellants seek an injunction against segregation and
in an equity proceeding this Court may, of course, withhold,
delay or condition its remedy as the situation may require.

As the court said in the Virginia-West Virginia
Debt case., the State can not be expected to move with the
zealotry of a private individual. It 1s enough if it proceeds
with all speed and to adjust Virginia to the decision of
May 17. 1954, the General Assembly of Virginia must consider
and must enact new legilslation and, of course, this Court
must grant time, adequate for that.

The next session of the General Assembly of
Virginia convene: in January, 1956. Though the vrights are
pergonal and present, the allowance of an immediate remedy
in a court of equity ic within the discretion of the Court
1n view of the circumstznces of the particular case before the
Court,

This Court has the power to perm!lt adjustment to
new conditions, which present many problems in Virglnia
and Prince Edward County.

That power 1o conceded by all the parties to this
action and the Attorney Geneval of the United States,
we underatand now., Virginia does not appear before this
Court as a convicted culprit to be punished for wrongdoing.

Jegregation was declarad legal in Rohevrts agalnst the City of
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Boston in 1249 and in some cases the separate and

equal doctrine was promilgated in Plessey againust Ferguson
in 18%.That dectrine wes not repudiated until May 17, 1954,

At leacgt--I sey 4t with defsrence--it took this
rourt more than 60 years to change its mind and decide
that segrecation was 1llezal per sz, znd It would seem now
that Justice weould reguire that Priace Edward County and
the State of Virgzinia k¢ afforded {alr opgertunity to adiust
itoself to this revolutionary decision.

Since Plessey vs. Ferguson, Virzlola hag malntalned a
gegregated publlc school system in good falth, and the
separate but equal vrequirements of Plessey againat Ferguson
nave teen wet in thils case so ue say we are not here
aa a2 convicted culprit subject to punishment.

Repudiation hy tahis Court on May 17. 1954 of
the separate but equal doctrine created the problem which
confronts Virginia now and just points up the necesslty

that Virginia be afforded time and opportunity for the

solution of that problem. We come now to the evidence in this
case., The evidence of vrecord in this case appllas to the
effecta of scgregation, There 18 not a scintllla of evidence
in this case now regarding the effects of desegregation, HMuch
hag been sald of the emotional and psychological effects of

segregation vpon Negro children, What we are conironted with

now and concerned with now, are what the emotlonal and
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psychological effects will be upon the white children, In
Charles City. within 25 miles of Richmond, the Negro school
children outnumber the whites 3 to 1. And whites constitute
the minority group in Prince Edwavd County. 55 per cent of
the school children are Negroes.

In 17 of the 98 counties of Virginia, the
Negro population exceeds the white,

What, also, the emotional and psychological effect
of desegregation is upon the white citizens in Virginia,
generally-~-thay, in large part, pay the taxes and bear the
cost of operating and maintaining the public achool system.

Surely, evidence regarding the effects of
transgition to non-gegregation 13 vequlred for the formulation
of an appropriate decrezs herve.

Without a favorable community attitude, no satis-
factory adjustment 1s poasible. L

I certainly have not heard anybedy else mention
it 4n this cazse but I lived through the prohibition era
and that noble experiment kecps coming back to my wind 1in %'
what the experiment ended in, %F

The grecucer the percentage of Negroes in the };‘
community, the more difficult the problem of desegregation.

The ratio of llegro groups, Negro pupils in the

State of Virginia varies from zero, not one, in three countien,

i

[1ghland, Craig and Buchenio Counties Lo move than 77 per cent
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in Charles City County,

Education now follows one single pattern in Virginia,
But the plan for local variation must obviously be devised and
time 1s needed for the preparation of such a plan. A single
pattern to be applied under one general rule will no longer apply.
A plan acceptable and which might be enforced in Highland County
or Cralg County or Buchanan County vhere there is not a single
Negro student will not be accepted in Prince Edward County
wheve 55 per cent are Negro or in Charles City County where
almoat 78 per cent are Negroes or in a majovity of the other coun-
ties 1in the State of Virginia,.

Some workable plan must be devised and that 1s one
of the purposes of the legislative state conmission, Without
a plan that the public will accept and support, Virginia
schools may have to be closed for the time vieceassary te devise
guch a plan. The reason I have said that the exlsting laws would
be nullified 1is there will not be any new laws to take
their place and there would be no authority for the opcration
of the schools.

Just as in South Carolina, the greater part of the
money for the public schools must be provided by the localltles
and the remainder will come from the state.

About this matter of public acceptance, what if
they refuse to supply the necessary funda?

Juatice Reed: How 18 that money volsed in Vieglnia?
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Mr. Robertson: The Board of Supervisors raises 1t.

Justice Reed: That 1s not the school board?

Mr. Robertson: No, the Board of 3Supervisors
levies the tax which ilncludes the fund for the operation of the
schools and then the Board of Supervisors allocates the funds
to school districts.

Justice Reed: So the Beard of Supervisors 1is
distinct from the School Becard?

Mr. Robertson: Yes.

Jugstice Reed: They raise the woney and appropriate
it to the various schools?

Mr. Robertson: Yes.

Justice Reed: The school board has no control over
what it gets?

Mr. Robhertson: Not untll 1t gets it, not in ralisging
i€,

Justice Reesd: They cannot pass a resolutlon 3t
they want so much money for the @2chools?

Mr. Robertson: That 1s within the discretion of the
Board of Supervisorg whethev they provide 1t or not.

Justice Reed: 1Is there any central state control
over the school boards?

Mr. Robertson: The state Board of Education has

general aupervisory contiol bui the real government is 1o

the district school noavd.,
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Justice Reed: You probably heard me ask this
question of South Carolina, As I understand, there was
administrative appeal from the local board?

Mr. Robertson: The State Board of Education isgsues
general rules and vegulations, but if there is = question
of whether or not the school board is violating the law, that
will take the normal course in the courts.

Justice Reed: Promulgates whether 1t should be
the law. Suppose the State Board issues a regulation that there
should be three schools in the district and the local board
414 not have three, they thought two would he bhetter?

Yir, Robertson: I gpeak, subject to correction hy
the Lieutenant General. My idea is that that would be
appealed to the State Board of Education and then would be
subject to redress in the courts by a court decree,

Application in good falth of thne separate but equal
doctrine and statewide enforcement since 1040 lor
compulsory school attendance with hard-won victories which
produced magnificent vresults., T wish I had tiwe to say what some
of those results were., A few of them appear in a footnote L
on page 7 of our brief which shows how much 1lllterateness
in the state has been reduced and 1s belng vreduced and as

appears from the othecr briefs here we do not gtand here *;

as a convicted culprit, Ye are proud of our public scho6ls and

!
think we have gotten great results and we are trying to meintain i




201

it and preserve it and defend it for the benefit of &1l the
children in the state the best way we know in good faith
and with geod will,

The next thing 1s the neceasary auppert of
public schools. That may create a situation wheveby we will
have nonenforcement of the compulsory attendunce law., That
would increase teen age idleness and delinquents and 1 think
the Court will be intevested in this,

In Danville, Virginia, since this case in Baltimove
wag decided.a bond issue for public swimming pools which

everybody thought would he pasesd was defeated, In Prince

Eduwavrd County last week the Board of 3Superviaors delined to levy

the tax necessary to vaise the funds for the school budget for
1955-1956 until they could find out and know what they were up
against,

In Albemarle County which encircles Charlocttesville,
the University of Virginidsacven-year capital improvement
fund, the pregent fund of which would have provided two
Tine Negro elementary schools and two equally gocd white
aschools, has bheen brought to a halt.

I am not speaking in defilance or in any 111 will
but I am trying to tell the Court as vividlyr as I can what
we are up agalnst in public acceptance and in searching for
a solutlion here to meet this problem.

Justice lMinton, If a deadline was fixed in the
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decree er."ered by this Court of 1956,what wouis be the

attitude of your people?

Mr. Robertson: I think they would be greatly

hampered. I have no authority to speak in that way for
anyone but wyself. My feeling ia that, as I will come to that
in a wmoment in my avgurent, that if this caae was remanded to
the Diatrict Court without instructions, other than to
proceed in conformity with the opinion dellivered here on
May 17. 1954, as rapidly as can be done, without serious
jeopardy ov ‘iwpairwent of the public school system of Virginila,
then the district ccurt in 1ts normal proccess with this case
gerving as 2 precedent for all the state, would bring about
degegregation in the different localitles in the state as
rapidly a3 could veasonably he done and ay the law could be
enforced,
Does that ansuer your question? b
Virginia employz sowe 6,000 Negrc teachers. wore
than employed in all the states where they do not have segre-
gation and those Negro teacners wust be treated fairly and
justly in the solution of this problem.
The general level of educational capacity and
attainment must be determined, 3tandard veading tests of
31,000 Virginia school children in elght grades for the
school seasion 1050-195] showed that the loweat 25 per cent of

white students were fuvilier advanced than the highest 25 per ceut
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of the Negro students,

The standard IC test given to 211 high school
gtudents 1in Vivginla for the session 1951-1952 showed
the same thing.

I know that it may be said, well, that 1s your fault,
you denied them opportunity, you denied them equollity. It 18
the result of environment, We think that 1is irrelevant 1in this
cage., e are not aware of any unfairn23s or ineguality and
we are not responsible for that.

We say that the¢ standards of health and morals must
also he taken into accourt, Tuberculosls 1s almost twice
as prevalent among the Negrces as 1t 13 among the whites.
Negroes conatitute 22 pevr cent of the population of Virginia
but 78 per cent of all caaes of syphilis and 83 per cent
of all cages of gonorrhea ccCur among the Negroes.

One white child cut of every 50 born in Virginia
18 1llegitimate, One legro child ou% of 5 18 i1illegitimate.

0f course, the incidence of dlaease and 1llegitimacy
ig just a drop in the hucket compared to the promisculty.
We gsay that not as a woral iesue, not aa to where the fault

l4ies, but that the fact 18 there and the whilte parents at this

time will not appropriate tho mwons3y to put theilr children
among other chilldren witl 4hat cort of a hackground,
Toat 38 just cre of ¢ covn of 1ife with which

ave sone 130 diffevent school diastricty

" Py,
we are confronted. heve
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in Virginia and each one of them prescnts a different
problem 1n a different locallty.

An integrated system of public schools would
require more than a court decree. %t would requive an evolu-
tionary change in the attitude of people in Virginia, both
Negro and white.

An 1ntel¥}gent,ovder1y and effective transition
must be accomplished under new legislation to be accomplished
with good will and in goocd falth and zll within the requirements
of th> decision of May 17. 1954.

We come now to the consideration of the decree.
e say that this Court should not formulate a decree. a
detalled decree and this Court -hould not uppoint a gpecial
Master.

wWe think that this Court should remand the case
to the court below and direct that court to take further
evidence to determiuec a program for ef{fective enforcerent
of the decision of May 17.

The Chief Justice: IMv. Robertson, would you prepare
the form of decree that you suggest for the Court, please?

Mr. Robertson: Yes, 8sir,

Justice Harlan: Mr. Robertaon, we wonder vhen thia

commiassion you vefer to 19 due to report,

ve, Robevtson: I do not kaow UL atc~-September, 1955.

e record in thlis < taina n nce ag to




205
facts on which a detailcd decree must be based and without
such evidence a detalled decree would he based upon surmise
and conjecture. Moreover, it is not the function of an appellate
court to prepare detalled decrees and as has been sald here.
this Court has never previonsly fermulated auch decrees in the
school cases,
I have to say this in fairness to the Court--this
cage may require months or years of trial courta’ attention
and thls Court can not glve the case that kind oé attention
effectively.
This :ourt at this time does not know the lssues
that must be met and decided, This Court will not undertake
to declilde unknouwn 1lssues,
If this Gourt enters a detalled decree now,the
decree will be based upcn 1ssues developed in the briefs of
counsel and through the assertion of facts made by the counsel.
It will be baged upon general notlons of propriety.
not upon the testimony cf wiltnesses, It will be entered upon
undetermined issues, without a hecarlng upon the fasues, without
evidence and without cross examinatlon.
Reference to & Master 18 a practice of this court
only when the original jurizdiction of the Court 1s
1nvoked . Wheve the original Jurlsdictlon of this Court 1=

invoked , the gourt vecclve: ywwidence end naleg findings ot

fact,
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In this case the original jurisdiction of the Court
has not been iavoked and the Oourt can not properly recelve
evidence or enter a decree not based on evidence.

That 1s beyond the function of the Court., In this
case no overall rule can properly be applied. Countless
different facts and circumstances are lnvolved; the flexibility
13 absolutely necesgsary.

This Court is vemote from the scene. On the other hand,
the court below clearly has wuch greater fan!lliarity with local
conditions than this Court can ever acquire.

The court helow in pretrial conrcivcewc? could confer
with counsel, with achool suthorities and wilth othevra. It
could consider adminlstratlive programs here and formulate an
appropriate decree.

The court below should be frae to cupervige future
action in Prince Eduward County ~nd enforce the decislons of s
this court a3 speedlly as wmay be done, congistent with the
maintenance of the publlc school aystem in Prince Edward
County.

Tne court below ia fully equpped to follow the ’
general directions of thia Court, It is under the 3ane cath
as this Court tc ohey thic lau ard theveby, it willl proceed
in good faith and ultn 11 reascpahle apeed,

We agree witn Lhe Lttorna Geperal of the United

jtatez that no decvrec gliould be entered now in :hias Court
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oroviding that Negro children shall forthwith be admitted to
achools of their choice. We agree with him that this Ccourt
in exevrcise of 1tas equity powers should permit an effective,
gradual adjustment,

We agree with him that this ¢ ourt should not formulate
a detalled decree and that this Court should not appoint
a speclal master to heav evidence and to recowmend specific
terms for a detalled decree,

We agree witi. him that thils Court should rezand
the case to the oourt below for further procceding? 1o
conformity with the opivnion of May 17, 1954.

We diffar with the Attorney General in that we belleve
that no specific direction should be given to the court
below for all the veasong I have stated and that no
jefinite time 1imit sho:ld be set., Any specific directions to
the court below will crimp 1ts efficiency.

There 4s no zhort or easy path to the soluticn of
the gegregation problem in Virglola, New phageu of the same
oroblem will continue tc be present and the gencrations of

1itigation that Mr, Justice Jackson apprehcaded when these

cases were decidzd heve before can not he fovegtalled hy

any action of this Court now,

It can be foreutalled and the progzresa can be )r

pushed along in the District Court,

Tals Court--and I say "+hig" ~-thia Court can tell
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Virginia what not to do, but what I apprehend and what I think
presents a wmuch more dirficult problem, this Court can not
tell Virginla what kind of publlic schools to operate, And if
public opinlon refuses to go along. not in disobedience
of the decree of the Court--ue would not for one minute
say that they would disobey the Court, defy the Court and
continue segregated schosels agelnst the mandate of this court,
but there are more dfficult and subtle ways of doing it which
we .¢ vouungel in thls case do not know how to meet. hey
could refuse to vote ta2 money. refuse to support necessary lawa,
and vepeci usual public attendance laws.

You mavr and impair tie rvblic school system of Virginla
in a way that has taken a wnole era to produce. You encourage
a vecurrence of the bitterness that was engendered by the
old reconstruction ervea.

What 41g worst ol ail, in our coplnlon, you impalr
the public school systemw of Virglinia and the victima will be
the children of both races. ¢ think “he Negro race worse
than the white race, because the Negro race needs it more hy
virtue of these disadvantages under whilch they have lahored,
We nve up against the proposlitlion: What does the Negro
profit if he procures ain lmmedlote detalled decree from thils
Court now and then impalrg or mars ov destroys the

s

.o Prince Eduward County?

public schioocl systom
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ARGUMENT CN DUHALF OF THE ATTORNEY GENERAL OF VIRGIN IA
By kFr. Lindsay Almond,

Mr, Almond: Mr, Chief Justice. may it please the
Court: Several questilons have been propounded from the bench
to various of counsel relative to the statutory setup
cf the various cases with regard to the operation of the
publlc school system, We have in Virginia a constitutional
provision, Section 133 of our State Conatitution which
vests the control and directlon of the achool bhoards in the
varicus counties and cities of Vyrginia.

By statute purusant To that constitution2l orovision,
the supervision and contcrcl 18 gone inte meore detall. Tue
State Doard of ijducation has supervisory divection. The appro-
priatlons for the cperation of the public schools in Virginila, 560
ey cent comes from the lccalltles.

The vest frow the state., The state may condition
its appropriation, The 3tate Board of Lducation i1s vested with
pover to make rules And regulations reguiring equali~ation relatiw
to curvricula, teachers' salarles and whatnot.

Byt the wholé aystem 10 Vivrginla, if Lt pleace
the Court, 1s one of local auicnomy. The a:hool boards
of Virginiz ave appointed by a school trustee electoral
hsavrd walch board in turn is named by the clrcult Jjudges of the
varitous circuits comprining the counties of Virginia,

The appropriations for public schools in Virglnia
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at the local level work in this fashion:

The statute requires the local school board to
present its budget to the Board of Supervisors as to
i1ts vequirement for the coming seasion. That ass to be done some
tine 1in advaace, Then it is lodged within the legislative
dlecretilon of the Board of Supervisors which is the governing
body of the County and the City Council which 18 the _-overning
boavrd of our city, to appropriate such funds as it deems
gufficient for the efficlent operation and mainte nance
of the public school system,

I wanted to clear that up with reference to my
oun gtate, And then another question has hecen asked that
I think 1t will be appropriate for me to ansuer here now. The
question has been asked from the bench relative to the authority
of the Attorney General respecting the coforcement of
law in Virginia, No atate officer has any right to undertake
to enforce federal law, But as to the enforcement of
state law in Vieginia, the statute prohlbits the Attoraey
Geperal from entering into the institutlion or trial of criminal
cages in the circuit and other courts of the county, and state.

His jurisdiction attaches only upon a writ of
errvor bheing granted by the Supreme Court of Appeals and then
he muat take over and vepresent the commonwealth.

I trust that was not a dig~esslon but the Court
had manifeasted 1its 1ntercst in those questlona,

Now if the Couvt pleace, knouwing that 1 shall ‘say;
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because I harbor no spirit of defiance--I do not agree as
a lawyer and I wust say it in all deference with the momentous
decision of May 17. It 1s the law of the land.
I trust that we may be given an opportunity to
work out a solution at the state and local level,acceptable to
our people and consistent with the Constitution of our country.
That 1s 21l we ask in this case. As far as my
congtitutional ohllgations as an officer of my ctate and
my status before the bar of this Court which I cherish,
I shall advise and have advised the officers of my state to proceed
with expedition in view of all the circumstances and prohlems
facing V.rginia to work out a solution to this grave problem,
Just a word, if you please, on the pouwer of thils
court to permit gradual adjustment. There scemdy not the shadow
of a doubt that this Court may--it does not have to--in the
exerclse of its equity powers permit an effective

gradual adjustment to be brought about from exlsting

segregated systems to a system not based on color distinction,
As I shall tiy to develop in my avgument, that
docs not mean enforced integration to us in Virginia,
Now on the powar of the court, there 1s almost
unanimity of agreement on this point among counsel of
hoth sides, This Court, .tself, 2enter=d upon the threohol@
of the exercilse of that powecr on May 'L7. Otherwise it

would have entered an orler reveraing the decree of the
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court below with the mandate that the relief sought be granted.
This Court has frequently in the application of 1ts Judgwent,
resorted to the flexibility of equitable rules and
remedies and adopted them toward the circumstances of particular
cases.

If there were avgument or dispute on this point,
the Congress has gettled L1t by removing every vestige of
room for debate by expressly empowering the Court in molding
effective relief to enter such appropriate judgment, decree
or ordars or reculre such funtl o rocccGiugs vo be had
as mav pe just under the eirecnmatancea

I close that point of my argument with A sto4oncul,
fJ noness judgnent is that clearly the Court possesses
the power., Should 1t exerclse that power in these cases? This,
I think, has been removed from the realm of debate,

On lMay 17, thls €ourt handed doun a decision 1in
principle. The Court refrained from formulating decrees

necegsary to implement 1ltg declsion.

It recognized that these are no% 1individual but

clssza actiona, It recognized the wide and gueeping applicabllity

of 41t3s decision., And so the Court recognized that the
decision involved the vights., the mode of 1life, the customa,

the mores of 50 million people 2nd 11 million school children,

It recognized and so stated tho vavrious local
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conditions with their verying problems, problems interstate.
intrastate., community-wise, county-wise and village-wise,
And 1t vrecognized that the formulation of decrees represented
problems of considerable complexity and I venture to add,
problems of overwhelming magnitude.

The Court then by i1ts own conclusions without
more action, would seem to have answered the question., Ard I
maintaln, 1if Your Honovrs please, that the consequences of
the alternative ansuers the question.

The gjternative to the exercise of the pouer to
permlt gradual adjustment would be to adopt the view asserted
by the Plaintiff that their rights are personal and present
snd rogulre lmmedlate enforcement within the limitation
stated hy Mec., Marshall, forthwith enforcement. subjugative
of the rights of milllons, superior to the preservation of
any gemblance of publlc educatlon in many parts of this

country, provocative of unending chaos, engendering of

racial bitterness, strifec and possihle cilrcumagtances more

dive,

Forthuith enforcement, 4in terms of the definltlon

of cur adversaries would be preemptive of the right of a

sovereign people to call upon their oun elective representatives ‘p:
in their state leglslatures to promulgate state policy
and enact laws consilstent vith the (onstitution for the

maintenance and administration of thely own public achool gysatem, ! |
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Our adversaries ask this Court--2nd I say without
any spirit of bitterness, they ask this Court to arm
them with the power to destroy, which this Court has said
to be perhaps the most important function of state and
local governments, Prince Eduard County with a Negro population
of 55 per cent of the total, one of tha poorer counties of
Virginia, has, at really tremendous cost, borne largely and
in disproportlonate measure by the whilte people,constructed and
now operate a high school facility for Negroess not equal to,
but far superlor to its facilitles for white children,

The white people there are not ccmplalning. They
seck an education for their children and for the Negro children.
Nou, after %these things was the final mandate requiring
admittance forthwith ovr without provision for a
reazonable time for state and local government to proceed to an
ovderly solution within the framework of constitutional
legisluative and administvative process,

You will have placed in t'.elr hands, unbridled power
to destroy the most important functlon ol utate and local
government.

e high schoola »f Prince Eduward County,not 1in defi-

ance of the mandatz of this Court, but under the imperative

necegailty of velentleus clrcumstance over which they have

po control,uwould cease 0 opevate.

141 an ovderly and
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lawful solution could be brought ahout.

I say.in all cander and frankness to this Court,
that solution whatever it may be., will not in my Judgment
in the lifetime of those of us hale and hearty here,
be enforced integration of the races in the public schools of
that county.

Mr. Robertson has pointed out, 1t 1is nothins
to hoast about, I certainly do not assert it as a threat.
but as a fact. The governing body of the State. in response
to the demand of the people who pay the taxes, have deferved
action on the school levy.

Forthwith admittance would serve to perpetuate
that action for some time to come,

Now, in view of the broad scope of the decision of
May 17. 1its crushing lmpact upon a system of public educatlon
established and progressively malntalned, with the sanction
of the Congress since 1368, with the sanction and approval of
this court since 1896, the sudden shock entalled by the
uprooting and demolishing of a way of 1life enshrined and
institutionalized in th: hearts and minds of the overwhelming
majority of millions of law-ahidlng citizens, their filerce
and deepseated devotion to thelr customs and traditions composing

23 they do, the warp and woof of thelr mores of 1life and their

davout and flrm convictlon asg to the legal and moral soundness

v

of their public schoocl gstem which they have milntalned for
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generations and into which they have poured their souls.
thelr substance and their sacrifices, we, in Virginia and in
the South.i1f 1t please the Court, steeped in the concept of
the right of people to guvern, to support or not support a
gystem of public education as they may choose, we are facing
the bleak prospect of serious impairment or possihle destruction
of our public school system--and I measure my words,

This Court, in 111 de{evence, should, therefora,
aff'ord a reasonable opportunity to work with as much expedition
as pogsible, in gecod faith as gtate governmental machinery

- <-

21%. Lo evolve a solution acceptable to a majority of

"y

K -~
v penple ant

a . &g
3d ConaL

gtent uith the Congtitution of our
countey.

We therefore vregpectfully submit that this
case be vemanced and tha' the Court of {irst inatance be
allouwed discretion in the light of vrelevant circumstances and
tradition,

Now, caly one vhage of thls great problem hag
ever been consideved by this or any other court. Wphen thls
Court repudiated the separate but equal doctrlne, 1t then
proceeded to deal only with tnn affect of gegrepgation .Loon
the coloved childvren; that type of segregation which they denoted

as segregation with the sanction of law, They held that the

P

plalni.lif by rcason of scgregation complained of, were

o
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deprived of the equal protection of the law.

o contideration has ever been given,nor 4id the
record in 1ts present state so require, to the effect of
integratlon on vhite children, to what it would 4o to their
hearts and minds or to the effect of integration on the
abllity of a gtate to maintain a public schoel system or to
how a state wight shape its legislative policles to
e¢volve a solution to the dilemma which confronts 1t.

These. in my Judgment, are considerations of policy
and legislation belongirg to the states, As to such matters
I say 1n all defevence.,this Court has no power to leglslate
or to delegate non-existing authority to the court of

lrst 1Instance., I further say., with due defevence. 1t has

-

no power GC gilve to a state or a local school hoavd af 'irmative
Alrectlions as to the operation of its school syste:

There 1is no authority 4in law noce can we submit vo
any gltuation whereby any court takes chavrge of and supervises
our public schools,

On the surface the problema confronting us do not
atem from racial antlpathles. Those who spout that propaganda
are elther ahysmally ignorant of the facta of 1life or are
ag veckless with truth 2as Jherman wea with fivre in some parts
of our country.

Tf permitted to delvr into and cope with these

and acminletrative

ylems on
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levels. we are hopeful--ue are determined to salvage a
rational and constructive system from the wreckage which the
future otherwlse tends to hold for us,

May I for a moment, touch upon this problem of
uniformity of approach with the decree? Our problem can not
be solved.if 1t please the Court, through uniformity of
approach statewlde at the state level.

Broad non-discriminatory discretion to be exercised
without discriminatlon must be vested in local school boards
to cope with varying conditions extant throughout the state,

No blanket forthwith decree entered by any court
could possibly dc aught but preclude an aporoach to a solutlon
apd not only turn the clock back educationwise. far beyond Plessey
va. Ferguscn, but uwre~k damage upon the hearts and minda of
children, to guote the opinion of May 17, in a way unlikely
to be ever undone and to the extent that such final sdjudicatlon
would conatitute precedence in law, the remaining gouthern
states here, fmlcus Curiae zn? othars not before thia Ccourt
in any vole, could and would tell their people in fact, that
they had not had thelr day 1in court to test the constitutlonal-
1ty of any solution which they mignt evolve in an honeat
effort to save thelr publlc school sygtem foom ¢estruction,

This Jourt hag sald that pubiic educatlon 2a the most
important function of astite and local goverment, Virginia and

,or alster states of the aouth arve in full accord with the
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goundness of that statement, for nearly a century we have

proceeded under the sanction of law.

Suddenly Je ar2 told we are perfoviing the most
important function of stite and local goveinment in violation
of law.

If education--and we agree--13 the moat important
{unctlcon of state and local government, then the state and

local government have the vight to cope with the problems

thusg created 1n the dilascharge of their functions and to be
glven a reagonable time 5o 3et 1u motlion governmental processes
design=d to vespond to the educational vequivements of thelr

oun people,

it is difficul an? dangevous. The percentage of

liegro children,as Mcr, Robertson has pointed cut, range from

zero in 3 counties to 77 per cent in one, Ona2-fourth of
Virzinia's counties have 50 per cent or more of llegro population,
one-half have 25 per cen’i or more, Over onc-half of Virginiu's

citiea have 25 par c¢c~ut or more of Negro achool population,

Six of our cit’es have less than 10 per cent, The

ratio of population 13 of pressing signiflcance Ln any approach

to a solution of thias problem.,While 1t 13 not the final
detarminant, it 13 the most powerful single in{luenre on raclal
attitudes which we must recognize,

A county with ten per cent or leus .f liegro




- x4 3 ner cent,

Now it 19 pointed out in the Lrief of orposing counsel that in
tiay of 1954 Negroes were adwitted to previously all white
parochial achools in Virginia and this was accomplished without
a bit of discontent. The fact remains that out of a total of
21,048 puplla,only 7 per cont of them were Negro and that the
echools ware not tax-suppoted, While the public schools of
Vieginia with 2 population approximately 800,000 of which 25
pe? cent ave Negroes muat depend upon local taxation for 56
per cent of their support.

Tr, Robertson went into the achievement standards,
I am going to eay this: In a typilcal class of 26, according
to these tests, accepted aospropriate standard tests, in a typical
class of 36, half white and holf Negro., the range of comprehension
would extend all the way {vom 6 Negro pupils with a reading
age of 9 years and 4 monthi to a top group of 6 white pupils
with a reading age of 16 yecars and 2 months.

In dealing with t“he how of integration, which they
tell us we must deal with, how would 1t bhe posgible to procced
with an effective teaching program on 2ny such baslg if the
teaching level 1s pitched “or the level of the merian Negro
chilna?

Then the education of the white group must suffer,
Regardless of why and as to any other reason, it 1s a fact that

these great differences do exist. And these are not intangibles,

e s T




they are measurable,

They are substantially the same variations as
turn up year after year by race in the county and city
schools.

Thege reallties cannot be ignored, I am not going
further into the matter of health, Mr. Rohertson brought 1t
out, but with the same drinking founteln, the same tollets,
the same physical dally hablts, and all, our problem 4is increased,
The conclusion a3 a result of these conditions with vefevence
to health 1s inescapable, that white parents will keep their
chlldren cut of school, They will wichdraw their support.

I 4o not say that as a tanreat,

Nou, with the zattitvde that has flourished,our

friends sing their gircr song entitled "The People of the South

are Law-ablding People." In the next stanza they urge thia

-

Court with unmwarranted ¢nd undue force, wnot ‘o pre.s Lhis crown

of thorns upon our brow and held the hemlock up to ouv

lipa, Yes, ue are an orrerly law-abldiag people, We lead in
giving law and order to the nation, We wadhied the 18th
Apendrent out of the Conatitutlon and floode? the Volstead
Aet to oblivion on the ttveam of our honest splrits because

{

1t affected the way of 1ife of the American people,

We have that 'vohlem multiplied now, The people of
Virginia devoutly oom ted Lo Lhe cauge of education. look to '&‘
|
Court 1 1 ! ( J ’ ) e hearver qf. the “l

responsibility.




The Chief Justice. Mr. Marshall.

REBUTTAL ARGUMENT ON BEHALF OF HARRY BRIGGS, ET AL
By Mr. Marshall,

Mr. Marshall: May i1t please the Court, I had hoped
as I saw the 1issues in this case, that by now I would be
discussing the one point I think 1s still before the Court,
That 1s, assuming that the Court decides to consider effective
gradual adjustment, that by now somebody representlug one
of the two states would have been able to give the ourt some
ldea as to when that cou'd be done under any circumstance.

And to hear frum the Lawyer Almond, not in his life-
time, some other place, Lt was so for hundreds of years, I say
on that polnt, which as I understand is limited to the =cislon
befng effective, theve 13 nothiar before this Court that can
shew any Jjustification for glving this interminable

gradual adjugtment, I am particularly shocked at arguwets

of the impotency of our (overnment to enforce 1its Censtitution.
I am shocked that anyhody would put the right of the Negro
child to participate in education,which this Court has said

13 the most important function,on a non-gegregated hasis,

I am ghocked that anyhody classes that right to take a drink
of whiskey involved in prohlhblition with the right of a Negro

child to participate in education,

We are not talking about the same thing. There is

othing in anything that shows that there 1s any connection, g
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The point was wade thut in South Carolina they have
had segregaled scnools ior such a long time, and it would not
be wise to get rid of iiem expeditiously., I vemind this gourt

that in two cases wheve cevtiorari was applied t'or here

< N

n

]

genled, the two primevy cases from South Carolina, Elmore and
Daswing, Negroes have been denied the right to vote in South
Cavoliina since, 1f I vemember correctly, betforve the turn of
the century, obut yet when the district courv issues a
Sewporavry injunction or preliminary--I have torgotten which, but
nefocve ultimete declsion, Judge Warring, now re%ired. ruled that
Negroes ccuid not ve exciuded {vow the primary clection
iu Southh Carocliina in the very state he 13 talking about, they
nac oo ve-open Lheic bouks which they dida and reglster some
CC cr U0 thousand Nepgroes within ten days of the decision,
They say, well., educatlon has been heve for a long
time, And once agailn those generval phrases of time and 163
significance -t this stepr, I koow I was corvect in the
bezinnlng of tvying to rake clear the ilasues in this case.
ftveryoody on the other side takea the position that
we ace obliged to shou that effective gradual adjustment will
not wovk.
As I vecad theoe gueations they arve obliged to show
that 1% will woek, It is gaid conatantly that we have not shoun
anything., We have unown our rignt to lmmediate relief. And

tiis 310 a coury ol eguiiy, Lhvd alithougn I, ol courge,
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recognize that the burden of proof never shifts in a case but
the burden of going forward shifts back and forward,
in thls, a court of equity, it is unbelievable that at this
late Jay and age the argument would be made that calls for
consideration and that the person arguing it should be
gilven advantage brought out hy their oun wronz<oing.

Both attorneys in th. Virginis case say that
all <l these things thcy talk about, they admit francly.
are because ol the denial of the vights to these people
involved. They nention these educaticnal tests. There again., we
have use of flgures that can be used any way ., They use figures
cn a nevcentage basls, They leave out the fact that in each
one of those percentages, thecre are Negro children that run the
gamut 1In each one of those 25 figureg., but they try to give the
impression that all the Negro children are below all the white
children when that is not true.

There are geniuses in both groups and theve are
lower ones 1in both groups., and it has no bearing. No
right of an individual can be condltloned as to any average
of other pecple in his raclal group or any other group.

Now these health theorles,and agalin we have figures
that you can go any way you want, I did not check them
because I think they are so completely immaterial unless the
State of Virginia elther has no public health service in

1ts gchools or they 4o not kaoow how Lo use 1t.
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It has always been interesting to me, if the Court
please, from the Morgan case involving transportation, that,
well, whenever Negroes are separated from other people because
of race, they always make an exception as to the Negro servante,

In Virginia, 1t 1s interesting to we that the very
people that argue for this side,that would object to sending
thelr white children to school with liegroes, are eating food
that has been prepared. sevved and almost put in their
mouths by the wothers ¢f those children, and they do 1t
day in and day out, but they cannot have the child go to
gchool. That is not the point involved in this case, The point
is as to whether or not.,at this late date, with emphasis, this
government can any longer tolerate this extreme diffevence
baged upon race or color.

Not one man has stood before thils Court yet repro-
genting the other side, and shoun concretely what they have
done in support of the May 17th decision, They have nob
even gtarted to beglin to think about desegregating.

Rather, thelr cmphasls 13 baged on the hope--ulthout
any foundation that I can 1magine--that thils Court will buy the
1dea of turning thls cover for a perlod of an indeterminate
number of years, They say I do not have fuith in the
distvict courts,

That 18 untrue, My arvgument was that I was sure

the Aistrict couvts 1in these cades would do ahsolutely vight
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and follow the ruling of the Court, but in this governmental
protection of these rights and the governmental leadership

in thls so-called educational process, this changing-of ~attitudeo
process can be brought ahout more effectively. and I submit
anything else would be of no effect, than for this Court

to issue the strongest type of a decree which will arm the
district Jjudge and the c¢ourt of appeals judge with these neces-
sary high level decrees so that they can operate from then on,

That is why ue think that the ingtruction from
thls Court, we all agree--I do not know why there was so much
argument about it--there should be this evidence given in
the lower court,

That 13 1n our proceedings, We say you can present
it to the lower court, you can show ali of these difficulties,
Yle agree on that. The only thing we do not agree on 1a they
want no time limit, and I do not helleve that anybody in
good faith could listen to fthese four argumenta and not be
certain that when they go to any court they ave golng to
argue the same thing they ave avgulng heve, which i3 never,

So I say, with a strong. forthright decree from §
this court, all of the diastrict courts in the country canr
golve this problem, To my mind -~ ggain I come back to it ==

Adespite the criticiam <hat has been made of wnat I say, that

we can not contlnue to c.lst with thilis Aiviasion in our country, 4

whether it 18 on scectioual lines ov Lreawls?e,
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This local option business, this quostion that

there 1s always a two-fola SCors, that we cannot integrate
Negroes because we have got so many in this country.

However, the reason we cannot integrate them is because
we have to listen to what the people in that county want,
Well, obviously, that 1s what they mean. They wmwean the 10
per cent of the white peopnle. They mean specifically that
the enforcement of our constitutional rights, recognized
in thls Gourt's decision on May 17. must be geared down to
the point, as—one of the lawyers sald, you not only bring
in people In the communlty, you bring in experts.

Tne district court would be a legislative body, and
after listening to all the people in the cormunlty, there would
he the declsion as to when this could come about,

The opposite of orderly proceduce. And we would
have, for example, as was railsed by Mr, Justice Reed, the
number in Clarendon County, I do not think it ig probable
but you could have three different time 1l4imite in Clavendon

County, one for each district. Obviously that Ls not

vhat 1s intended, Obviously, I do not helleve that our Consti-
tutlon, that this Court.-- and I most certainly do not believe
the* questions 4 and 5 were eithor -- intended %o put the right
of the childven in these cases to be subjected to what the will
of the majority of the pecple in that communlty want.

Finally. one thing that to wmy wind 1s completely
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without any semblance ol legali authoviiy is that. if you

do 0ot give we what I want, I will ciose up tne public
gchovld. It 19 guoted in the Sovuthevn Kews aod Lo this very
State of Soutih Cavoliina in oune of thege higavings on these
P1lis To aboliish tue public achool ayatew in Soutn Carolilna,
tiley ave alveady wovklog on it, Lo be veady. And one
leader who happened to be a white leader who 13 0ot in Lavor
of iotegracion, mwade the gtatemeat that "I 4o aot imow what
che goiutlon to thla problem 13, but as Lo foreclesaing
these senoolis, ove thing I 4o kiaou, we will not sclve the
problem DYy increasiung iginoraace,” Now that 1s gsomething
I just do not belleve, aud prool is vighs *“n South Carolina,
and lmzedlateliy alter this May 17 decision Governor Byrnes
stopped the building of all schoola under the egualization
program,

A wenta ov 8¢ later, he started the program again,
Su, sure,chers wili he wolge heve and thare, hult we have got
to conclnue, 17 tine Couct please. I cannot over-cmphasize
that the problem 19 tough and we nave faitli lp our govevnment
aud not the bellef that ocur governmant ie¢ not enulodorcclug Lits
Coanacltutlion 1o 3ouch Cavollna and Virglala, Just as 1t ls
any place elssz.,

S0 far as I am coocarned, thue argumenta that

ave made to the contiatry, 1u additlicn to the arguments made in i

thelr bricfs, baey have 3husn Galy one polut 1a v fac an the




legal argument 1s concerned.

That 1s. that they should have an opportunity to
have time to make certaln adjustwents. We agree on that, and
they should present them to the district court but we

want a time limitation, 2 time limit, We belleve we are
entitled to our rights as of the next srhool term, and if we
cannot get that type of decree in the judgment of this Court,
then what is golng to hapven? Thouy are making all the threats
as to what will happen 1f they do not get the decree, putting
that aside if this Court In 1ts wisdom decides that you will
not, in thls cane, Lgsue » decree uhich willl vequilre admisslon
of these studenta by 3¢ cember.

The conly thing that will give usg anything at the
end of this lawsult wouli be a decree which would do the four
things I say. It 1ls important to start that immediately, to
report to the dletrict court step by step, and to end 1t
at a date certain, Otheruise, we willl have in the State of
Virginia and in the couniy involved, the State of South
Carolina and throughout the country the continuation of what
has been branded as an unlawful procedure, what has been
branded by this Court 23 unconstitutional.

It is not the gquestion of having my constitutional
vighte tc day-hy-day variatlons i-.county by county

determined one way or the other according to the local optlon,
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In my county they say my child will go to school.
schools willl be desegrogated in five years. I move over
into the next county, hoping that he wiil g0 in one year
and they make it six years. I will be traveling all around
the country trying to get my constitutional rights,

It makes no difference under this Constitution of the
United States that your child is bhorn in one state or
one county or the other, You have the exact same rights in
South Carolina and Virglnila ingofar as the Constitution is
concerned as you have in New York or any place else.

Therefore, in co far as these casey are concerned,
ue belleve that the flrst decree is the one uwe are entitled to,
2nd if we are not entitled to¢ tha', in your Judgment, at least,
ue get the gecond decree so that our plaintlif{s “n these
cagses and cthzer Negroeg will at least have sowe protection,

Without a decree, providing for a time limit, theve
will be no protection vhatscever for the decision of thils
Oourt vendered on May 17.

Thank you very much,

The Chilef Juustlice. Referring to the South Carolina
cage, Mr, McC,Figg and M», Rogers., will you be good encugh to
furnlsh to the court a dicvree as you would propose it
for your state s the others have done? It would be helpful

%o the gourt if jou would,

411 now hear {rom the State of Flovida, Friend
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of the Court.

ARGUMENT ON BEHALF OF THE STATE OF FLORIDA,
AS THE FRIEND OF THE COURT

By Mr. Richard Ervin,

Mr. Frvin, first I would like to express appreciation
for the opportunity to be preeent and present the facts of
our Amicus brief,

The decision of llay 17 was momentous and it had a
very serious impact potentially upon our Florida school .
syatem.

We believe the answer to this 1s that atated in
ruestion L4-B, effective gradual adjustment.

We feel that the legal justification vests in equlty
jurigprudence considering the progressive state of soclety.
the public intercat, eund that this Court should permit &
aituation where sociolopleal and psychologlcal factors can
be considered as well 2s physical adjustments in each situatlion
that comes before the courts for adjudlication,

e feel that nc conatltuticonal vrights are absolute
but that all ave exerciscd within tie realm of the pollce
povwer, the public welfare and vegulatlons for the best
interest of the people.

In overturning the prescnt decislion on the
bagla of advance and paychological knowledge, we feel that

the Court in any implemertaticn pattern that 1t sets in these
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cases, particularly in the South Carolina and Virginia

cases, that it should  ive consideration to psychological

and soclological factors in implementation.

The brief of the United States Attorney General

says "The 4impact of gegregation upon children the court found

can gso affect their entire 1ife as to preclude their full
enjoyment of their constitutional vrights., In similar fashion,
psychologlcal and ewoticnal factors are involved and must

be wet with understanding and good faith in altecrations

that must now take place in order to hring aboui compliznce

with the Court's decision."

We feel that he means that in the implementation of
the Courtis May 17th declsion that congideration must be
given to Sociological and pgychologlcal factors, W
that in order to do that, that there must Le easnential prepara-
tlon in the South,in the various school diztvicts of the
South to bring abovt some degrvee of puhlic acceptance and
clminution of socilologlcal and paychologilcal factora which
militate ageinst a nonsegregated achool aystem,

The Attorney General's bricf then saya "General
hoatility 1s a vrelevant factor to be conaldeved in determining
the moagt ¢ffcetive method for ending scgregation in a
particular leocality. School administrators have an obvioua
concern in obtaining public support and acceptance of the

‘anasition Thoughtful preparation in advance wlll resolve

S——
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the problem with as few disruptions as possible."

Harry Ashmore wrote the book., "The Negro and the
Schools." He based it on the Ford Foundation for advancement
studies and he wrote, "It 1s axiomatic thrat separate schools
can be merged only wilth great difficulty if at all, where a
great majority of the citizens who support them ave actively
opposed to the wove. No public echool is isolated from the
community that supports 4t, and if the very composition of
1ts clasges 18 sublect to decp-gzeate” and sustained public
disapproval, it is hardly 1likely to foster the spirit of united
effort essential to learning."

A3 we undevrstand i1t, the school gystem ir the 5)uth,
13 close to the people and it 1s an important center of
soclal 1ife in many of our Southern communities, In
acrguments here, it has been suggested tha® the Federal Courf could
by decree, handle the situation without the cooperation of
gtate and local officlals; that public opinion of the
community may be disrvegavded, provided pocitlve leadership and
action of regponsible public officials 1is extended on hehalf
of the program of desegregation.

Such appears to be implicit ln the scoclological
theory advanced hy Milder K, D. Clark and other azelentlsta
but whether this theory 1a correct or not, atatewilise and

folleise. in Florida, 23 between its publlic officlals and People




they ave practically howogenouvs,
Io other words. tney vizw the prohlewn of desugrogation
ailmogi the sawe aod they feeol thet Flovida Le nob
ready lor a prograin of lumediate ucgrogatlon
I want to vead So you very hriefly the findinge of
the survey made of leadecsiaip opluicn in Dade County, Florida,
Dade Councty is wnere Mlaiwl la locuatis Thig urvey wad made
by the uUnivecrsity o Miaml Sccial Scileatlizhs ¢of that Univecelity.
Lade Counby peopie cce heterogencoud, Thoy acoae
from &1l parts of the natlcn and they have ell types of
racial peopie in that avea. Here are some of the findingss
"Desplite vhie Jact that ¢ majorlity c¢f the wlilte
populavion of bade Couniy 1s opposed te the Couvtts declsion as

-

a matiev of veinclvle, ulhiey, neverthelouy: indicate that they

uill abide by the dacision 1{ integration 13 haundled graduvally

Y

with an adeqguate perviod ol prepavation, Tae peeseat
reiuctance Lo aszume positive lezdsvreniy oa = pace with public

orf'icials out o7 any auangtensial numuer of leadavahldp

groups outaide oiflficlal c¢locles. Iileares great Aifficulby

1f an attewpt 18 made to zova G20 quicklv, A general

bellef exlats tnat sevicus viclence will cccousr 1f the
dccision 1s pushed by any minority group, white o¢ colorzd,"
Witn a mejority of white populstion 4isagrealag
1th the Supreme Court decieicn pyviociple, & etaloe leglslater

was without gquestion, correct when he gseld vhat i3 nedfied) S¥ela!

R, s TSRS
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change in the cemmunity. Such change otviously requires
sufficlient time,

We believe that it is wise in thcss cases where only
the question 1s 1lnvolved of race, that a decree remanding the
case to the courts of first instance and in the general
dlrections stating that the court will consider not cnly
physical adjustments but sociological and psychological
factors, would be the right decree.

We feel on thne othier hand, that an abrupt declision, one
that sets a time limit which could become the maximum 1imit,
that 1t would seriously wvetard the efforts of all modevate,
all llberal-minded people in the State of Florida, and would drive
them probably in ths oppositica camp.,

There will even be treouble in the leglslature
with regard to getting appropriations, state aid to the
gchools, There would be complete avrouscment of the people that it
had to be done by 2 certuin perlod of time with no advance
preparation. You would not have the opportunliiy [lor university
workshopa where the problem 1s studled, wheve inter-racial
committees,which are now in operation in Florida, are trying
‘ to gsolve the problem, continue thelr efforts. You would not

have the chuvrches, the civic groups, fraternal, the other people
who are consclously trying t» make this go forward there.

We feel that for the court, that 1a.lhe

of enforcing the

Federal Courts to asgume tlhie whole buvden




235

decision without taking into their confidence the school

adminlstrators and the people of the state., would be a
great mlstake and would have untoward results.

The 1dea that {rom the top. that 1is by Federal
contemdt or by prosecution. under the Federal Civil Rights
Statute, that thils May 17th decislon can be enforced, we think
is an ungsound one, we hope that the court will not permit
1t,

We are making efforts in our state to work this out on
a local hasis, It 1s true some of the countics, aome of the
areas of the state are not making that effovd., Others ave.

In Dade County alone theve 1s a council, a Council of Human
Relationa., They acre meeting next Sunday to talk zbout plans.
uwell 1n advance of the Court's lmplementation declasion, They

arve trying to devise means t; prepavre the people for acceptance,
Any decree that would rosult in a gpecific.,abrupt change

would be completely devcid of cooperation of state officiala,

of atate citizens, 1t seems to me.

I do not helieve in the rule "Do 1t." that has
been expressed here., The extremists ave trying to take charge
of this proposition, Ve want the Court acting ca a
an ezecutlive courcll here at the very top to write in these
canes where race 15 the gole gueatlion, that the lower courts
:an take into conusideratlon the gocloloplcal and paychological

for the transition
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period as well as the physical adjustment tha: 1s necessary.
and then there will be the arguments all aiong the way. that

is the Federal district judge or perhaps the state court judge.
where there 1g a dispute about administrative policy. to see
whether or not the quotas of the school administrators

in Florida and other arc=g of tre South --whether they are
trying to circumvent or whether they are really trying to
adopt these programs of human engineering to bring about

public acceptance,

I think that these ldeas expressed hevre of what we
want really la a delay, a movratorium or local option
and that t-at 1s bheside the point. Ve want an opportunlity to
show thils Court that we can by local action, not by
taking a vote but by people working with the school adminis-
trators, whe PTA, intevr-raclal cowmitteeaz, talking this problem
out, arrange come time of degegregation in the gchcol districts.
We want to show the Court that it can be done.

If it appears that this ldea of gradual adjustment
under the gzreat pouwer cof the court of equlty i1s not properly
received by the people of the Jouth, then the court can ahandon
41t. But at least they should gilve ug the chance, Just
as you felt that you had to strike <own racial segregatlon
altogether 1in the aschools because of the wodern advance,
the paychologlcal knoulecge, then you ghould take into

1 1 soclological and allow us

-




a period of grace to work on thewo.
We feel you have faith in your decision that
ultimately 1t will be not only the rule but the accepted

practice everywhere., But to ruin the good effect of this

decislon by abrupt deccree 1s what we respectfully request that

you guard against. The Prophet Isaianh said, "He that believeth
will not make haste."

In this instance.thia great problem before us, we
would like to ask the Court that you write a broad decree
remanding these cages under your equity power and your power
to say that within the framework of reality these vrights of
the Negro children ghall be exercised in such a way that
they will not arouse our communities and they will not result
1n all kinds of trouble in the schools.

If you willl alleow us the opportunity to work under
this decision, not against some deadline, we feel eventually
ue will bring about full integration.

As one county goes a2way from segregation, it will be

an example to other counties. For that reason, we hope you

will not feel that the rule "Do it and do it now," and federal
compulsion is the only way. Give the people a chance through the
. Aemocratic process to change the attitudes of the people 1in

the community. If it dces not work, you can change it in a

later case and come hack to a deadline time table,
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The Chief Juatice: We thank you for your cooperation

and presentation,

Mr, Odum, will you want to say something by way of
supplementation?

Juatice Reed: DMNr., Attorney CGeneral, could you he
a bhit more speciflc ag to how time will have an opportunity
to bhring ahout acceptance of this?

Do you have 1in mind gradual integration
by the Tivst girade, seoound. aand chivd grade, oY atarting at the
top &nd have it the othev way?

Mr. Zervin: Yes, all of that would ke contemplated, but
uwe do want the srhool adwmlilnigtrator to tuvy to work out the
direction of tne plan for his school gystem, 8iv.

Probably they can start in the tirst grade., that 1is
a mixed group. Prohably it should start at the high school level,
But each school attendance arceca or districi should make
a showing of good faith to forward gome type ot plan, If

that 13 done and there wecre no objection to 1t, ir 1t were

accepted by the Negro pecple involved, 1t could go on under that

plan,

T¢ 1t weve not accepted and a cage were brought then the
quection would be whether or ncot 1in good falth they were

making any attempt at zll.
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I think the Chief Justice had that in wind this
morning when he questioned some of the advocates of the
gradual program,

We do contemplate any type of plan that would move
toward the goal,

Justice Reed: As for 1nstance. a choice between
two schools in the same district?

Mr, Ervin: I do not know whether that could he done
or not. That might bhe one solution if the inter-racial
committees and the groups working with the School Board
decided that that was the way to start 1it, that wight
he all right, I have not examined that type. your Honor., but

that might be one of the ways.

'

Chief Justice: Thank you. General,




The Chief Justice: Mr, Odum, ,

ARGUIMENT ON BEHALF OF THE SIA1TT OF FLORIDA
AS A FRIEND OF THE COURT

By Mr. Odum,

Mr Odum: Mr, Chief Justice, by way of supplementatior

of what T am golog to gay to you, Y am aware that after

argument of two davs most of the subject matters have already

been talked about, T do not want to take up the Court's

-

time DY way oL repetition but I think it may be of* interest
fo the Cvurt to know some of our problems. specific [robleme
in Florida that will have to be faced and overcome before

we can comply with the Court's decision, Last May when this
Court annovnced its decision_in the Broun case, that news

had « cocgidevable Impact in Florida. Everyone in

Florida, of course, felt that he or she was directly, or would
be divectly, iwvolved There were a great many wild statements
made and there was considerable discussion of the matter in
the newspapers, We were confronted and {ound that we had tuwo
groupse of people therve.

We had extremists on both sides who were unabhle

or vuwilling to see any good 1n the otherfellou's . point of

view, who were unwilling to reason or to he rcasoned with, In
between these twe extreme groups we have a great many poople,

both shite and Negro, who can give and take, and who are

willing %o work together and who ave willing to try as

good citizens to 1live within the law,at the same time recognizing
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the position that the other people have and their feelings
and trying to work together. I think that position is
hest expressed as regards this decision by one of our
outstanding Negro citizens in Florida. I would like to quote
you what Dr, Mary Mclecd Bethune had to say.

In a press statement this was announced, As you
know, I am sure Mrs, Bethune has spent her life working for
the welfare of Negro people. She 1is the founder and has
developed thg Bethune -Coolkman College in Daytona Beach, Florida,

I do0 not bellove that anyone can question her in*erest
and her sincere davotlon to the cause of the Negro people.
She had this to say when she heard the news of the Court!'s
decision: "The High Tribunal has put a legal foundatlon—
under a bellef many of us have long held and which is
tlearly and conclsely stated in the moast basic Amevicar i1deal,
1A11 men are created egual,’

"In guietness and‘patience, people of culture recelve
this news, reallzing the 1nevitable has at lagt come
ahout, They also reallze, houever, that the ahsorption
into our daily 1life of thls new decislon--the putting of it into
practice--pugt represent an organic cultural assimilation which.
like all soclal processes, will take time, But eventually.
the wronges and mlistakes of history ave vighted and remedied
and 1nhumanities are vectifled ., , . Let uag enter into this

e

integraticn calmly, with good Judgment, let us give and take.
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woriking out together the hest possible meanz we can put into
acvion so that there may be peace and understanding, and may I
say., the spirit of brotherhocd. :

“There is much for the Negro to 40 23 well as the
white, We must use tac% and wisdom, It will take
conferences. thinking and planning and working side by side.
More largely than 19 rcalized, we ave good, loyal, American
citizens. And whether ve be north, east, south o uwest, we
shall put forth every cffort to meet the requirements of our
new status."

Jugtice Reed: Where 13 that in the brief?

Mr, Cdum: Page 43, your Honor, this statement 1s
included in our brief, our ocun brief, under the subheading
"Reasons for Hope" beczuse we do have veasons for hope in

Florida,

All of these reasons for hope based on statements
such as these whether they be from Negro leaders or white
leadevrs, are always bassd on the assumptiocn thot there will
be time, reasonable tine to work out difficulitles, bhecause we
do have difficulties, end it 19 foolish to try to ignore or
brush aside these difficulties with the assumption that a
little pressure from the top can overcome them, that they
will ¢rumble away. In the firast place., that assumption.because

of this, 1s false. We have to have leadership before any

pregsure can bhe exeried, And by that I mean leadership at the
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local level &nd the school board officials and the state
officials who will he directly or indirectly concerned with
trying to carry out the Court's decree and preserve our school

gystem 1n good order, and the safety and health and welfare
of our children and our people.

Our cabinet, our Flcrlca cabinet, which 1s the govern-
ing body there. the Governor an” the Attorney Jeneral and the
Superintendent of Schools, the Commissloner of Agriculture
and the State Treasurer and the Comptroller on the day
after thils decision veg announced, tried to declde what was
the best thing to do., so they took this decision, and
I think thle 13 1in answer to the accusation that none of
us in the OJc»th are doing anything about 1t, because they lost
no time 1in doing something constructive about it, They said,

"let us find out what problems we h&tve to face, what we

have to overcome and whet should he done."

The cabinet reguested Attorney Genevral Evvin to make
a survey of leadershlp opinion, and that point is important,
This was not a straw vote, a gstraw poll of people on the
atreet as to what they thougut. Every'.ody knew what they
thought , practically all the white people were against the
plan; practically all the coloved people were for it, It
would have been a wagte of time to make such a gurvey as that.

This survey was a survey of lecadershilp opinlon, because we

agsumed from a very hausty study of what the experience in other

v

|
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ptates was that without leadership willing and able to
carry it out, 1t could not be carrvried out, So tnis survey
uwag @ leadership opinion in Floriaa.

With the help of an advisoury committee, an inter-racial
advisory commlttee conslseting of some of the best people
that we could find 1n the state, Negro and white leadership.
educators, people who hced some speclalizea kuowicdge that
would help us in making this survey., and with the help of
gociologlats from the State Unilversities--we had, to wention
a few of this committee, we had three of the ouuvstanding Negto
leader3, I feei,in Florica, Lv. Kichara lMoore who iy Fresident
of the Bethune -Coolkman College, Pr, Gove,president of vhe State
Negro College at Tallahausee, Flovlda and Lv, Gilibevrt rfovtev,
head of the State Negro 'Teachers lsacciation, They sevved

and worked with thia cummlttee. kight-thousand some oaqq,

I belleve it was, guestionnalres were cavefully formulated
under expert advice and sent out to such people as County
Jchool Board membera:, trustees, supervigovy, & sampling ol
teachera hoth Nezro and white, ot course, Pregidents of PTA
lisgociations both Negeo and white, county Judges, peace
of't'icers, and many other elected and appointed oificlals,
and practically all officlals that we thought would have some
Airect or indirect bearing or reiponsibllity for carcying out
an implementation of this Aecvee. In addition to that, we

gent trained 4intevviewers into 10 sample counties,
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The counties vere chosen at a number of spots
in the state representing some urban, rural counties., some
counties that had a high Negro population, and other counties
a low Negro population, trying to get a cross section. In
these interviews and 1n these questionnaires we tried to get
at the root of what these leaders and their local community
thought.
The results are in the brief. Time does not
permit my golng 1lanto these results but they have been
obhtalned for the Informatlon of ourselves and fhe people of
Florida who must try to work this problem out., Now this
information presents the problems which they had time to
overcome an2 solve, Ve co not know when, We maintain that
many of these probliems can not be solved, We dc feel this and
ue feel suve of thls, that to set a definite date in Florida
for compliance, an lumerdliate over-all compliance, whether 1t 1s
next year or the {ollow.ng year, would he to the hest we
can find out, totally impractilcable.
There would be no senge to 1t, because Florida
42 a peculiar state., It extends for almost a thousand miles
from Pensacola down to Mlami and Key West, and in between
this thousand miles you will find in the €67 counties some
really Aifferent aituvations. You will find counties which
are populated largely by people whe have migrated there f{rom
other staten, whlte people who have Alffl¢rent customs and

ttaditions,
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Then thoge in the leep South counties Turther north,
Lven that generalizatlion does not always hold true
pecause some of the ceutral and gouth central counties present
gome of our greatest problems,

We know of counties in Florida.,in one ena of the
county,orohlems of integration would bhe very small because
there 13 a low population of Negroes and most of the
pcople there are people trom the norih who have no particular
ohjcction. At the other end of the county 1t 15 just the
opposite situation, & heavy concentration of MNezro ruval
workers whose cultural situation reveals a wide gap, Whether
we iike 1t or not, it 12 cheve and these gaps must be closed,

A decree telling that pariicular county "You must

integrate ail of your scnools at one time"

would make 1t
almost lmpessibple ror that county gchool boavrd to carrvry that
out. We <o not helieve tae Court, in a decision of this
kind, has ever intznded tuac our people, white and Negro, shall
be made to surfer, wWe veally believe that the Court in its
equity power 1s willing %o permlt a courge doun the line,
''ne Fedeval Courts, the DListrict Courts, who are
cloce to the 3ituaticn ani who can call before them the
parties and examine into the vreal problems and decide these
problems, that that discration ghould be gilven.
We thinik in line wlth your questivning--that good

faith always should he the answer, It should be The teat, And
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If the district judges are adequate or capable of making

a determination like th&at, they can decide whether or not

a plan which 1s formulated by a local school board is a trumped
up thing or whether it is offered in good faith,

Where the Board can come in and show--worrying about
the burden of proof--I think it 13 on the Board of
Instruction, but when the Board can come in and say, we have
tried and here 1s what we have done, we have tried to work
with the PTA, through parent groups., throush teacher groups,
we have done our heat, but even ac, uwe lmow that if we admit
these children there uwlll be disruption and our school 1is
in confusion and cur scholastic standards in that school will
fall away; the school will be 1n dangerv.

In that case, we think the Federal) District Court
sliould he permitte’ to taike thogse thinga Into consideration
after he 13 satisfiled that there ls good falth theve, and
say, ve will 1listen to your proposal,uhat to do about 1t,

ind then the school aocard gives a conaldered
plan and says heve 13 what we will do, If 1t i3 reasacnable,
we think that would Jjustify the tiwme.

How much tiwme,he gourt would have to decilde at that
time under those circums@ances,.

If 1t says 6 wonthe or a year, that would he the
time ,Then at the end cof “hot time the Board would have the

regsponsibility of ghowing that 1t had complled or why it had




not complied,

The pressure would always be there, And yet, it
would not be too much pressure, the kind of pressure that an
over-all immediate decree would bring which would take away the
hope that we have of time Tor a reasonable adjustment, for
reasonable conpliance.

We think that the Court has the right to give us
those thlags.,

Justlce Harlan: What you are really saying 1s that
there should be a time Jimit but the time limit should be
fixed by the District Court?

Mr, Odums: Yes, We do not think that the time limit
s¢t for ¢ll states or all counties would be practical,

Justice Harlan: 3ut you agree that a time limilt
at some level 1lmposed by somebody is an essential part of this
machinery?

Mr., Odum: Yes, that cach case as 1t came up before
the district court would hive to have 1ts oun time limit
set,

Thank you,

Justice Frankfurter: Before you sit down, may 1 aak you
apropos of the results of your survey, your appendix A which
I recad with the greategt lntercst and even found enlightening,
did the attorney pgeneral glve that survey any kind of dissemlnation

people 1in the | 2 e views set forth and the




Mr. Odum: - Yes, sir, as I said, the purpose in

making that survey was not only to give that information to
you but to make it avallable to us, school leaders in Florida,
We really printed 2500 coples of thils hook,

Justice Frankfurter: Was there any summary of it in
the press?

Mr. Ocdum: Most of the dally newspapers in
Flovida carried it, one puper quoted it in full.

2500 coples were made available to various school
officials in the state with the hope they would be used as
a gulde.

Juatice Frankfurter: You mean most of the papers
printed your conclusion?

Mr. Odufis Yes, 2ir, not the whole story, but most of

Tne Chie{ Justice: Thank you, alrvr,
We will now hesr {vom the State of North Carclina,
Mr, Beverly Lake, Asglstant Attorney General.

ARGUMENT ON BEHALF OF THE STATE OF NORTH CAROLINA
A8 THE FIIEND OF THE COURT

By Mv, I, Beverly Lake,
Mr, Lake: May 1t please the Court, speaking on

behz1f of mysclf and the Attorney General of North Carolina,

14 12ike to 7.7 ppraclation for the opportunity
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to participate in the argument of these cases, to which
neither our state nor any of our ciltizens was a party,

In response to the invitation of the court, we are
nere as a friend of the Court. We have no reason ta main:
North Carolina a party to these cases nor by anything that
we may say or do heve to comnlt her or her people to any
courge of conduct, No decree that 1s isgued under your
authority in these cases can reach divrectly any officer, agency
or citlizen of North Carolina. But whether or not the children
of this state will or will not attend public achool after
thils year and whether or not the people of North Carolina
w111 or will not continue tc live side by side 1n peace and
“riendliness will depend in a lavge meazsure en the decrees
ahout to be 1ssued,

To ignove thore factg 1is simply to shut one's eyes

to reality, aud if evar there was need to come to grips with

veality, that need 1g present in drafting of these cases,

So for that reason we have come in response to
the invitation to divect the Court's attention to the public
schools of our gtate and “o the g*;vc concern which the
people of North Carvoline have felt., They yleld to no other
Americana in their loyalty tc tbe Conatltution or in thelr
reapect for thie cauge. We zve not heve to ve.-avguve the lasue

diaspoeed of last Vieoy, but the proper diacugsaslcon of the

queations which we have been lnvited heve to discusa requires
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that we start with the frank vecognition of the indisputahle
fact that in North Carolina -- contrary to the ccudition in Kansas
-= in North Carolina, there, the overwhelming majority of
people regard that declsion as a serious hlow which
they 414 not expect in view of the circumstances under which
their schools are being operated, And the suggestion 1 the
opinion that at this term that declsion might be impleuentcd
by a decree requiring that Negro children be admitted
forthwith to the schools of their cholce has hung 1like
a veritable sword of Damocles over the public schools of our
atate, It cones as a tervific blow and comments cf the county,
and cilty school superintendents which are guoted in the
Appendix to our brief show that those people who know the
North Carolina schools best helleve that, if such a decree
should fall from thilas Court upon the schools of our state,
it would in all probhablility he a death bhlow, and 1f not,that
1t would puvt those schools in turmoll and confusion from which
only the enemies of our country could derive satlsfaction,

The people of North Caroline recognlze that
this issue 13 too great for hasty action. I speal on
hehalf of a state whilch Ls conaclous of no wrongdoing 1in
this matter, North Carolins 1s proud of her record in the
field of Negro education. Today North Carolina 18, in fact,
educating more Negro chilldévren than any othar state in the Union

nd she 1ls educating thew well, That 1is not the result of
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an eleventh hour attempt to avert the decision of last May,
It is the result of a century of devotion to the cause
of public 2ducation, It is the result of sacrifices of four
generations made in reliance upon the interpretation placed
on the l4th Amendment by the Congress, by the courts of nortiern
as well as southern states and by this Court, It is the
vresult of a public school system in which hoth white and
Negro North Carolina chlldren have a distinct pride because
both white and Negro chiidrewn have & ghavre in its development,
They participate in 1ts heneflits,

As I say., in equity, Maltland says we 3tudy the
day hefore yestevrday 1n order that yestevrday may not paralyze
todsy, and today may unot pavalyze tomorrow,

The Chief Justice: Very uwell. We will recess until
tomorrow morning.

(At 4:30 p.m, the oral arguments were vrecegsed

to be vesumed at 12 o'clock noon, Wednesday, April 13, 1955.)






