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1scree to be entered by this Court --

Mr. Scbeloff: Nec, sir.

Justice Frankfurter: -- or by the District Court?

Mu Sobeloff: What 1 said in answer to Mr. Justice
inton appliecs to the decree cf this Court. wouvld not atteupl
e deadlire in the decree of this Court.

Tus tice Prankfurter So I understand, bBut am wonder-

considering the reasong that moke that unde sireble for this
to ¥ a deadline 2 yYeascr.s 5 orpel remlssion to the
plc yourt to formulat mo ( ¢ whethoer
a 4 O derl C Y 1 ricc Court
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entactcs in an application for furthes time
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>ut the thingz ought not to be left hanging in Che air

inéefinitely.

The Chief Justice: Mr. Soliciter General, this may

n appropriate time for me to asic if you would be willing To
yrepare 3 proposal for a decree 2s the
sould be heloful te the Court if yoHu
Sobelof'f: We will be very
sourt thinis would be helpful., I want to call attention to

we have wi

h particularity set {orth provislons whicl

chink appropriate for the dec
All that would be required would be the [ rmul ation
F ords [t is hereby creed b vovisicns themselv
."C. i
Taz Chief ustcic nank yo
ustice Frankiu er: L |} ¢ Nnougnt

)6 you may nave had since flovember 21 95l

P T | AP
. Sobeloff: eg, 8ir.
stice Harlan: For example, your ltem 1, Me.

obeloff, on page 27 is a fixed deadline of 90 days. I take

cu are now suggesting flexibllicy there?

iir, Sobeloff: Yes Elzwhere we do speak of glving

*

ourt discretion to give further time but if that leaves in

suht the rizht of the Judze ©o do that, vhat doubt ought <o

fact that on pages 27 and forward from that peoint in that

y
l

be




otain me very long that I should ike to mentlon berfore
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o the question that the Chief Jugtlce asked ag we ual

not for the formulatlon ¢ the p.an ==

has been called to the fact th in the Covern-

in last year, that 1ie 1in 1953, 1T was

incongistency 1s more apparent

sad o 17 ¢ .
eprier , w i

jjustmente have to be made and albwance should i
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© 1% doeg not mean that the matter cught to

in the air. And it 1 betwect

Court should go and because O]

vie




LOO

however, this Court thinks it would be wiser to

Juggest one vear. with the opportunity on proper applicition

for an extension, we have no objection to that
Nou, another detail that has not been mentioned 1In any

v the discussions but is proposed in our brief that in 2

rery hypothetical way we say that the Court may wish to

sppoint 2 speclal master to review such reperts, thet i3 the

reports which will perilodically be required of the lower couris
to make zppropriate recommendations through
to the lcwer courts.

that 5 master be appoll

net recommending that h

school zuthorities

mind that

celve Tnes

eourt for consideration and from time T

nsult with the lower courts and import to the judges the

ctions of this Court and the suggestions and recommendations,

caouse these things can perhaps be handled better by

rormal method than by a serles of decrees.

J -4ce Reed: Do 1 correctly underagcand then that
» % » Juds 1 ok




Mr. Sobeloff: Yes, sir.

Justice Reed: And what 1s then to be sent to the

District Court?

\

Mr. Sokeloff: It sends cthe coses back te TAC

Count 'or the furiher proceedlogs for the framing of

Jugtice 1 Then the
ne same time?
The court can seru
purposes il

LT, 11 The CdLscreu 10 OL

. ke
give QL ;

che formulation

itustion there I think it would be a ver) wholesome tnll
+hisz Court to do, so anybody wio has the occaglon Lo ee @
1 4

direction from this court could go 1t ard

vt involve the delsy of starting all over ggain.

LV A

1, with regard to the guestion -~ I may add

MOV,

3 meater that our view 1o that he should
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v
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suggestions and certainly give ordsrs to ths parties though
he perhzps siould be permitted if 2alled on to advise

There may be certain plans that are under consider-
yelon which an educational unit, schoel beard, might oe in
joubt about.

Thay may want to know what 1s being done 1in other
urigdictions. This master would be in @ position to glve
-nem valuable information.

In that spirit rather than the impesitlon of a command

»

»om him, he might be able to render valuable eervice.

Now on the question of the class action, of course, the
sncern of the United States in this case 1s not primarily
few individuals.

s

The importance that attaches to these cases 18 beca une

211 realize that we are dealing heve, npotwiibhnacncd
isintiffs alone and not even with indivicuscls who, by any

night be regarded as nembers of

4
®
'
o
=
{

v

=
(o)

nterpratation of

clzss in the particular case.

We are

dealing here with great populzilons, toth white an
1t is an important princilple.

Se it i8 not the fate of a hzndful that 1s involved

The gquestion ig what is the procedure to be follicwed in

ving 2 much larger problem.

Mew 44 seems to us that this messive litigat
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B

an which has taken & number of years slready would be ineffectual 1f

the effect were limited to a few. |
¥We think that the Court could at least cmbrace within ite

decree more than the named plantiffs but members of the classes in

those communities who are in the same situation ag the named

plaintiffs and of course the effect under the doctrine

those cases would have upon other future cases is obvious,

<t
h
-
(6]
w
o
o

From ndpoint of the plaintiff, it would seem
me that the admission of a few might dlsappoint what they are

sa2lly after, From the standpoint of the defendants too I don't

- do consider it 1f they thought it would only affect a reu.

o

2

But if ©hils Courti should not take the view whlch I am ab
>1aborate as to the class nature of these actlions,
gou should declde that these are not class sults and that
yur velief 223 to be limited to the few, then neicther slde can

B

ve that both ways. On the one nand the plalatiflfs can't

v

Pavor of people who sre not
on the other hand, the defendants, if they inslst that
ceree can only affect a few, can't say that the rights

$1.5)

e few shall not be fully adjudicated because there may L€

(..
3
@

278 that will be affected,

Or the other hand, if you take the view that this
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11 high scheol atudents and not a greater number snd

1t seems tc re to be comsistent, you can t say these people
pught to have their rights poatponed, beczuge there may be
cthers.

Either you take into account the others and ask tne
pigtrlet Court to consider the whole group or il you take the oppo-
sigte view and say we are only going vo conaslder the 11 who are
amed plaintiffs then you have to give them, 1t seems to me, the

rights which the declslon of May 17 entitles them to have.
Justice Black: If that chould be done, would thore be
possible necesslty of the machinery which you suggested,

&

vich would ke pretty large, of having masters anc reports fird

o o 2 ™ SN vl solné 5 7 Y i 4 - " ’
1y more. But there migny bDe the danll’ W volume Ol

Justice Black: What view ls thel
Sobeloff: If you take the class actlon you don t
< v

sve to have new suits. These other pecple can have the
ights determined in these very proceedings

Justice Black: Beyond the Clarencon District?

V. Sobeloff: Obviously no, Under no view off the
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1 I am suggesting to tae court that 1f you

is

-
v

he view contrary to wnat I suggested yesterday (hat

495 actions, and that other peogle in Clarendon

25 The named plaintiffs are to be entitled to the

the decree,
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Mr, Sobeloff: In whet case is that?

Justice Harlan: I forget the name of it. 1t was 13
sult te enjoln the enforczment of :in alleged unconstitutionnl
tax and the court in its opinion held chat the decree could
run for the benefit of all the class irrespective of Joining

Justice Frankfurcer: [Mr. Sclicitor Ceneral. there ure
other problens inveolved in this other than the mere gqueation
of who are the technical parties to the litlgation.

vhoever writes the decrec must write 1t in the context

Li actually happen and what could happen.
L

hat wi

It i3 ha»d for i vO De ey i chis Ccourt
- 1 '- . % '] - Lo 4 v ' ~ 1
> a Ll O g0 TO & schooel in county in which
1 ar children -- that 18 the {igure -- 1 the ame
: i 2t somelhow o ther, ¢l ] 10¢ manif'es
e for 2 decree, ar therefore relr writ . jecp
1Y ount to nothing i that 1 i
b) --
Lot [} ( A
& PR P Wi 3 v J ’
L 3 d in ans o M J lan that
g 1 ou 1 remembe 0 NG J ) o ‘au are i
s17 4 } > will be aflected & T don't lnow what

clusion thoe Court will come to.
I{f vou come to that conc’lusion of course it is cbvio

y 15 2 elass actlon, then you have to consider ¢
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My suggestion is I don't

iction and spuricus class

on to conalaer the conisquence of rights for 11 what might

this to be
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3 here =i«

Technically
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nave beea talkdng about, thc South Carolina case, these

e

11 are reprecontatives of tne larger group.

Tacy profess to come in on behali of others and that
tnege others have with them a common question of law and fact,
sffecting the several rights and a common relief is being

sought

Her2 there 1s no attempt ¢c¢ recover fepavate damages.

T isnit even a case where there is a common disaster aend a

number of people in an accldent have sought rellef.
There the Court could adjudicate at one time the question
1isbility anéd then have the measure of damages which would
» @gif cases, determined separately.
asking for is a declaration of thea
d an in ion., Now there 1s no practical impediment
mosed here to adjustment that will apply ©o the whole
ass, e ¢l388 at large nas been adegusicly representec
enced.,
The urmamed plaintiffs as well chose who
3 tely, specifically named.
"here have been s number of cases. Th court callec
1ttentcion vesterday to two., I don't think that they are

b ses that £o1l within this group 3. Tae Hanshury case 18

2

3 capne that

r

nvolving 2 racial covenant on land, it 1

~ss of ecourses before Shelley, and Kramer. The plaintifis weirc

“ipat case, but they come in a Ja%er cuse
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: and they say we are entitled tc the berefits of the

20

3djud1cation of ¢this case in which we verz not named parties.
T¢ was a class actlion and we are in the same beat.

The answer of this court through Mr. Juntlce Stone
wag that the people who sold the land to the plaintiffs ir
+he second case, they had rights which would be affected
vy the decree and they were not parties in the first sull,
«o therefore it was not really a c¢lass action.

That the sellers of the land whose rights would be
letermined here were not parties to the so-called clanss

~etieon in the first case and therefore

1r rights ought

st to be determined.

o

Sc i% was not only the plaintiff

o
[
[
<
[N
4
o
+
=

judicated but thelr grantor. For that reason, The casa “as

& i

¢ considerced a proper class actlion,

That 18 readlly distinguishsble from this situatlor
1 that was mentioned, the EFen Hur case.
Justice Reed: There would ke gocd many cefendanti
not present here.
vr, Sobeloff: I don't knew whether that could b
244 here cor not. It may be because of the divisilon of
cnorlty in the gchool dilstricic.
Justice Reed: VYes. Also becauze this claose sult
‘he benef'it of all the children in Scuth Carolina.
) C \




Justice Reed:

Mr, Sobeloff:

districts. I will check
Justice Reed:

scheol digtricts.

Ve, Scbelof(:

414

That is my understanding.
It 1s just for those in the schocl
on this.

The deferdants are in only the

They cculd not

the children in another digstrict to be nitted in the schools
of this dlstrlcet it must be limited to \1s district.
Justice Clark: 7They allsgze South Carolins
. Sobeloff: I think in the classical jok , they covi
o0 mucn territory. I think obviocusly 0y canit nal In ¢
ction agalinat the school zuthorilies in district Co adnit
h i 1 of South Carolin
Justice Reed: ivl
fendante 3T wWere not afore T ¢
: cous DY
be where the author 01 yadetic {
27 JO 2 o Pa. 1lar ess | ( ndant ]
t g tc be th
stice Frankfu You certainly h n'e gott
fendancs in the other counties before ¢l C:ure
M Sobeloff: fAbsolutely, That is not even debatable

Tuati

v Gy

Frankfurter:

-= If you enter a decree
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get 3 decree. I don‘t think the plaintiffs would seriously ineist

on it.

But it does seom to me that this question never

:aving been decided by the Court, that there is rcom for helding

unéer this subsection (c) of 23 of Rule 23(c), trat this a3 &
s action and you could treat it that way and deciare the
£ 311 these

not parsonally

have not persons

on Loon P awA £ a1y PR o r .

nd ERS) 0 CONEe 1IN oUueT WC L. lnae pProv JL(
2L o ieent v d N ¢ 4 ot vy Lo lamen ¢ g " .

diECPrACcTy Courv vo gu.ve uvnem ¢ CPPOTTLITLY

ustice Reed: i
Sobeloff: CnLn ) L C 3 ( A
s like any order of the court > allow eo 5C
) rene, is customary to have a reasonable uil 30 days,
l3ys
Justice Reed: Eefore Jjudgment or after Jjudgment?

i». Sobeloff: Generally the rule as stated applles

judgment. But as I indicated before, there 1is one case




kﬁ e
223 for the purpose of seeking enforcement by way of contempt
against a violator against the injunction.
So the matter 1s entirely open in this Court. There arc
decislons both ways in lower courtes and we will prepare a
pemorandum sco the court will have the cases before it.
The Chief Justice: Mr. Solicitor General, we thunk you

for your cooreration and for your helpfulness in these very

jimportant caces,
Mr. Marshall, you may cleose the argument.
REBUTTAL ARCUMENT ON EEHALF OF HARRY BRIQUGS
ET AL

BY MR. THURGOOD MARSHALT

P o~ - w1l 14 P 4 . wl® % 2 3% tn B 1 a¥
vhie case I would like permisslon of the Court to brezlk wh

smmented upon a8 to the several state attorneys general

in our brief we found there are cercvain general points

specific ones first and then get to the genersl ones.

£ - ¢ o

4 4 " < S e e g -~ - ¥ wn® A o
The Attorney General of the Svate of Florida, for

inle, had a precty lon wrgumeny o she polint of leaving
to he ocol unic a wh 1.4 be done, poincin )
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stage 1t should be significant that in the State of Florida,
right now, some five years after the decision in the Sweat: and
McLaurin cases we still have a case tied w in the Florida
courts that has been up here twice, back in the Florida Court and
is 8t1ll there sesking only to break dcwn the exclusion of neproes
ifrom the law school of the University of Florida.

That has taken them five years and they have not
gotten around to that yet. I think 1t 1~ quite pertinent to
censider how long 1t would take, wihout a Torthrizht decree of
this court to get around to the elementary and high schools.

This same 18 true for North Corolina. Even after the

case 1t was necessary not only to go to the District

,
It
c.
o
o

t in Durham for a Judgment secking admission of ne

the law scaocol of North Cerolina. It was not only defended

the attornzy general’s olfice. ie had to appeal to the

Court of Appesals for the Fourth Clreult, which reversed the

sgeict Cour: and ordered the negro sdmitted.

State then petitioned this Court for certiori

orth Carolina 1t took quite a it of time to get around

;a2 Sweatt and MeLauvrin decislon.

It is significant that Arkansas, while waiting to

cee whnat happened in this Court, I Think thelr good faith can
showr in two points, where, one, they adjourned the present

sd.or. of the legislature and they won't be back until 1957 -




2acision.

Oklahoma, it 1s significant that whereas most of thess

tates complzin about the terr,ific legislative problem involved

in changing

s

Mirlahoma 1

whateve

i

gtatutes to {firance their schocl: . result

as

B an

decree might cocme down f'rom this Court, th

n

v months nct only passed necessary legislatlos

constitution to do it and I think that
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. would ®sume that all cf the states could equally get s meeting
of the legislature to comply with this Court
And as for the argument of the State of Maryland,
w native state, I think I should cay in the beginning that
-he comment made by Attorney Genevsl Sybert that all of the
thoughtful negro and white pesople in the State of Maryland ar«

rthig leng

v:'graduul ousinecs, I am afraid that

28 8
rylander I am in the thoughtless group, beause there is no

uestion in ny mind about that.

And 1t is significant that the Attorney Generzl of

aryland in asking for time, for unlimited time, based 1f on
ne fact that they were making such terprific progress on rac
atlone to the point that this year, last year in 1954 the;
wolished the scholarship povision ©o send negroes ow
which vas declared unconstitutlions y this Coux
C t of Appeals of na in 930 .
> took them 1 < 0
(A peals an ! ( C ol
fa 3 .L ',L: { 1 L} L ! Vi ll‘ - / \
3 J j 4 S v} D J AL L
(N ( @l v o )
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nagrroes being admitted to the University of Texas

And yet when we imow that negroes were admitted to
the University of Texas, they are going there now., and ow brie
lsc peints out that negroes are attending parcchial schools
throughout Texas on a non-gegregated

basis, and that nany,

more than half of che Junior colleges Texas, the

municl

been dasegregatec since thlg cas
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Well, so far as the appec.lante in these cases are
concerned, i we could get the time i1imit sn the year we would be
iilling to take our chances that it would not be done until the
nd of that Jyear, we would ode perfectly sacislicd.

So there I think the Government's positicn gets
oack to its origlnal position of sne 3@1:‘-

Th2 only thing wz don't agre2 on is the guestion of
sxtension of time. ~

Az to what runs through ail of these srguments of
che states, 1f I remember ccrrectly, practically every Attornay

. 9 1 +} « ramy % Y & &¢I - 't . -
eneral who appeared before this Court and those representing th
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either began or some time in the argument sa:ld

aere was ne ce prejudice involved, there was no racial ha
volved, the: wae no bitterness involived,
1 Chen I think you can tale e o 3
sament made by the State Attorners Ge i And o
ocne Ol o 12t 18 tm o
i ot all y em o
1iere were very few negroes involved like 1 Arltansso, Thal

3 poss e they could ba Ilntegrated, that there might not
slon
chen they said "However, where there L larg
¥ ") involved on J '
i L0 0
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vhe blg majority are white, a very small minority is negro, you

can do 1t, that 1s the most feasible, the nicest problem.

And the other is the reverse, yell, the only way tc
understand that is that in one category you have a small number of
regroes and in the other category you have a small number of
shite students, and the only difference between the twe 1o
sgro and white, and if that is not race I don'‘t lnow what

ace 1is.

nd that is 1 argument that¢ is made throughout

nese cages.,

proceec

1t cthroughout areas of this countyy, imulated by statemen
officera, attorneys general, governors, et ceter che o
ntry has been teld in che South tha hie decl mean

29 of now.
Tt will mean nothing until the time limit is set.
whea you concelve of it in that framework, this time limit
bacemes 5 part of the effectiveness, forthrightness 1f

the ilay 17th declgion
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told over and over again thit these states were not moving

3t all until they found a timne limit.

So tc my mind whereas in an ordinary case the guestion
of details of decree sre more or less minor matters -- or there
are exceptions to it that do not reach the level of high
constitutional principle, but in these cases they do reach an equal
iavel with the forthrightness of the May 17th declsion,

Ani when we take that position, at least we urze upon the
Court, there 1s ccnsiderable difficult In getting to the other
sroblems.

Onz side, for exzmple, of course, no court I am
certaln would agree, as was suggested by one of the Atlorneys

1eral, that in deciding as to the @me for enforcement ol &

enstitutional right the Court weuld hit e middle ground

something 1ike that

[t is significani

appened in cases involving statutes, evel sdeval statut

-

—— | o 4 - Sr AV ] ' . b om0
anti-truat, for example, statuies.

But I donft believe ang argument has ever bee 2.0

-0 this Court to postpone the enforcement of & constitutionsl ri

he argument is never made until negrces e involved

Ard then for some reason this population of ow
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tnat has denied you these rights all of this time", ae the
aAttorney General of North Carolina said, to protect their greatest
znd most cherished heritage, that the negroes should give

up their rights.

If by any stretchk of the imagination any other minority
group had been 1nvolved in this czse, we would never have becn
here.

I just cannot understand at this late date why we
constantly are faced with that. But we are faced wth 1t and we
rave to meet 1t as best we can.

The next point I want to malte cn the general aide

what I made before, and that is the need for unifiorm

2 2 mendd s -~ - nam e & sake & v p— ! P Ao W . ) & s
3licatvion ©L our Cgonscicution and all ©Cr 1¥s pProviglons oaw

1t the country so that frecdom of the pr2se won'!' an one

ing in one state and anotherthing in ancther state, s0 %hat 11
nese »lghts in the Constltutlon -- 1K aver

id on any ocher rignt that 1 know of that speclal

ceptions should be made 23 €O one 8T« » the oth

possibility that in Clarendon County, South Carollna, f'oi
sle, we could have three different rules in the same
‘ ity because there are three school dletricts there, and
same of course would be true on and on

To my mind that 1s not the way that our Constitutio

s e o b | 1 '3 m ey 4 & - - |
ocal option I selll 8 what ] urged,

g |
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And 1t 18 not local option even statewide, because
sach Attorney General said it 1s going tec be different from
one area of the state tc the other, and Texas went sn far as to
sring in maps to show that it would eperate from one ares to the
sther in a different fashion.

I am sure that the State of Texas does not even
administer their own constitution in varylag areas of varicus
sectlions cof the country.

But they want the Federsl Constitution., And the
most significant comment made over and over agaln was that the

difference between acceptance and rejection of a constitutional

sositicn depended on whether i1t was prenounced from within or

St
-t

While I am on that point I would like tc cume back
the class action point which I was asked and which has
me up again., It is true {thal In both of these caeses

e class was made for all of the negroes in the category of

We erpected at any time that that would be limlted., The

ea was to make the class a3 broad as pessible and when 1t got

mited, we would not be down to nohcdy.

Covicusly I agree with the position that hax bden




3 2in gat relief

hers 18 nNo inténtion on owr part Vo bring in any defendante

from noocedy whe L& not in cowrt, and

Yy other counties when w2 get te the district court.

We would not think of doing such 3 thing. 1t apprlins

only tc the negroes in school district number one in Clarerdor

County who z2re of aschool
chool district number one.
15 1t dees not, could not

The largest group

chool district number one

age, resident,

aven ircluce

et cetera, in

In the prescnt pesture of thise
trie entire county
1t could covor would be those in

The largest ¢

over in ard Cournty would be the
gh scheol age in Prince Edward County and
elsc
Justice nkfurter In nunbe hot any would ol
Maprghsall [rn Clarendon County shin i )
ince E¢ ¢ s 800C
Ju . I j { { the al i
uld nvoelvea?
3} i 25, B81n \ total of 300 1 undex

s i S dLve and Co
T Wl ur tes
L MBA UL VS
L8, al 18 nem 1ree
4] i LYV Becaus
11,
L4

Llored, 400 and some negroen,
The question 1g intermixing the
access, not allowing any studento

only app

woup 1t could possibly
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Justice Frankfurter: And numerically would that

cover 400 or absorb 4007

Mr. Marshall: It would be 450-gome.

Justice Frankfurter: That is 400 are now excluded

merely because of color?

Mr. Marshall: That is right, and the only thing we

yant 13 to say that you can't exclude that many which 4is all of
che negroes lnvolved. ~

Justice Clark: HHow many are named in this case
in Virginia?

Mr. Marshall: I can tell you in Virginia 1% was 45,
~» the Clarendon County case that number iz much smaller,

And I may say, Me., Justcice Clark, that after the
uestions yeaterday I made every elfort to get some of our
yeople in Clarendon County on the phone to find out how
mny were actually in a8 of today, and I could not get ahold

i

Justice Clark: How many in Prince Edward are named in

Mr. Marshall: There are 119 named. 119 named plain-

‘ Justice Clark: The Courts named them in that county?
Mr, Marshall: Yes, sir.

On that particular point, if the Court please, I

Pt
~
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under the three-judge statute aimed at having declared

uncenstitutional a state statute of statewide application, and
the constitutional provision obviously, and that the class
action is merely a procedural device that instead of naming 5 or
56 thousand people or what have you, instead of putting all of
them down, it is Jjust merely proccdural.

But that the effect of a statute being declared
unconstitutional by this Ccurt does at least have

statewlde significance as witness the fact that the statute

requires you to notify the state alorney general that yeu are abowul

statute.

so that so far as the basic issue in thle cuose
s concerned, it is to have the statute declared
neonstitutionzl

Once the constltutionial provisgion in the svatuten

eclared unconstitutional, then we come up ggalnst the
roblen as to whether or not a state officer is golng
serate under a statute that 1s wiconsvliousil L

Insofar as the digrlet involved in this case 18
oncerned, we, the negroes not named, we are certaln oas our
esearen will show that they can intervene any time beforce
udzment and merely show that they are within the class

wolved,

nce they do that, they can take the same positlon that

Oone

med plaint¢ilf would have
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The Chlef Justice: Mr. Marshall, areyur authorities

on that subject in your brief?
Mr. Marshall: No, sir.

The Chief Justic2: Would you furnish them to us?

Mr. Marshall: W2 will be very glad to, sir, but I say

in all frankness that they are pretty .iuch the same 3z the
3olicitor -- there 1s really very little dispute on it.

It has not been declided by this Court, but the thing
1 want to say 1s aslde from these cases, that 1t 1s the most
aifficult problem 1f every negro in the Southlas to go to gourt
get the rights that everybody else has been enjoying all thesc
vears.

I grant Chat it is not before the court. But

e thought the class actlor was this procedural device go that wher

it comes deuwr teo the district court, I mean when the judgement
omes out of the district court, that whoever is administering
hat policy will recognize the law and not just admit Melaurin
nto the University of Oklahoma or Sweatt into the University
" Texas but let all negrees whe are gualified in.
Justice Frankfurter: If it would not interfere with
the course of the argument you ultimately have in mind, would
wm care to sketch what you sce to be the sequence of
steps of evenis 1f there were a decree in terms, say, that not

ne of thege 400-0dd, whatever the number may be in the

4 .
Lo
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not one of these children shald be excluded from any high

school in that district for reason of color.
Suppoae that were the decree, what do you sze or
contemplate as the consequence of that decree?
Mr. Marshall: If that decree were flled wlth nothing more
then I would be almest certailn that the school beard through
1¢s lawyers would come into the district court either belfore -
this 1s a poseibility that I have to put two on.
If they don't admit them and we flle a suggestlon of

ontempt with the Dilstrict Court --

Justice Frankfurter: Before you get te contempt
re nust be some action which weuld be the basig of contempt
£ 4o you rinle 1t would involve as € ( y )
-o:\‘: «...l. 1Yy el ui
Justice Frankfurter: fhat ig that the hundyec ¥
our hundred students would knock &t the door of the whit
ools
M. Marshall: Oh, oh, that, no, slr, not necessarild
csuse there is not room for them.

Justice Frankfurter: I should Llke vo have you gpeldd

ut with particularity just what would happen in that
. chool

hool board would sit down and talke this posltloa with

Well, 1

ouvld say, sir, that the




. et cetera. They would say "The prasent policy of

admission based on race, that 1s now gone. Now we have to find

some other one." The first thing would be to use the mapo

hat they already have, show the population, the achoo! ponuli-

<ion, then I would assume they would draw

district lines without

but district lines cirveird around the

.

vhe idea of race gchools

3%

1ike they did in the District of Columbila.
That would be problem No. 1
Problem No. 2 would then be "What are w
o about reassigning teachers?"

Now that there is no restricting abous

ing about white and
S 2 3 wnd ind 3 - Jo T vy 41" 4 & el L o - -~
gro 1t might ve that we will shif't teachers here or 141
achers there.
P T — ” 4 ) 4 1n [rpm—— y - 4 T R 2
Thlrd would be tha problem of bus transportstion

sve two buses golng down the same road, one taking neg

Juatice Frankfurter: Throughout all this pericd, I
wouldn’t know how long that would be, there would be ne actual
chranze in the actual intake of students, is cthat right?

Me, Marshall: I would say so, yes, sir.

Justice Frankfurter: ALl right.

Mr. Marshall: I would say so. That was the peint
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And assuming that they are doing that and the time 1is

going on, they might come into the district cour: and ask

for further relief, which would be to say "We are working in

good conscience on this. We Just can't de it wihin 3 reason

able time." Or, "We would go into co;rt and say they are not

nroceeding in good faith," either way the district court would at

that stage decide as to whether or not they were

preoceeding in good faith, at which stage the distriect court would

nave the exact same leeway that has been argued for all along.
Justice Frankfurter: HNow as to primary schools, that

is what they are called

=
w

e

=y
prs
4
B
i

‘erent becsuse the number malkes a differvence

Mr., Marshall: Well, it would |} & i i 3K €
s numbers. The figure shift would be the shifting o

*hildren

Justice Frankfurter: 1 am assuming that under the
responsibilitles of the law officers in variocus states, ther
sould be g conscious desire to meet the order of thils Court,
zm assuming that this process which you outiilnec. sould
. proceed, wouldn't that be g proecess in each one of these school

gstricts?

Mr. Marshall: That would be and I think that that s
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The only thing is we are now on this do-it-right.away

point.

Justice Frankfurter: Your analysis shows that do-it-
right-2way merely means show that you are doing it right
way, beglning tc do it right away

Mr, Marshall: I take the posidon, Mr. Justice
Trankfurter, this has been in the back of our minds since
uesticn 4 {a) and the others all aleng, a3 to whether or
not we will be regulred to answer this in the confext whileh
we have been answering this, or whother 1t was not the question

centempt., that 1t would never come up except on contempt.

s e e 3 - ~ o Thhed= 0 43 vey R P aie
Justice Frankfurter: That 1s the way 1% would come

lir. Marshall: The way you put it

Justlce Frankfurter: The school authoritien would

not got the room or we have not gotl the teachersn
ceachers have resigned or a thousond ond one Sr-¥e1
20,000 rcesons, that develop from a prob » of that sorcs
couldn't possibly proce in cencenptc, could vou
Hr. Marshall: I doubt that we would even meve for
g

Justice Frankfurter: Except there might be different

‘leulties of interpretaticon as to the reasons for delay,
Marshall: And for exomple we would not Teeognlz

| . |
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4ith us. We would not recognize that

Justice Frankfurter:

Well an attitude might depend on

the non-availability of teachers. That might be an attitude.

VMr. Marshall: There would always be avallability of
competent cepable negro teachers, always.

There is no shortage. And I think it is very
gsignificant in New York --

Justice Frankfurter: I am not sure why you say that
7ith such confidence. In different localities establlshed
18 you well know, better than I --

Mr, Marshall: Yes, silr.

Justice Frankfurter: Why do you make such a state-

o e O
St
Mpr, Marshall: Well, there are so many that cre
chat don’t want to leave because of home tiecg or wl nave )

3¢ won't hire them kbecausc they 4c¢ ¢ wonv vi al \Of
s ery available, I mean well-c - i
Torth Carollna, they take a most inte

-sting position: They say the negro teachers have mwore experlence,
ore college training.
Justice Frankfurter: You have heard that the bax

this Court with considerable pride stated Those standards

iegro teachers,

Marshall: Yes, sir, and it wae followed by tThe
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N fact that they would deprive the white children of the benefit

of superior teachers and fire the negro teachers.

Juatice Frankfurter: I merely suggested in the
sreas of education that I know sornething about a plethora
of well-equipped teachers is not there.

i, Marshall: Well, it ls on the broad general
rigures, Mr. Justice Frankfurter, but on the negro side
we are producing them and in all franiness as the Attorney

General of lorth Carolina, Mr Lake, sald in the

South that is
, " — Y & poap ") e & & -
ybout one oi the few places they can get work.

And you have maters, M.A.s, tha

y that are unemployed.
he other poinc that I would llize to come bad Lo
is o continue this class point as 1 see it affecte these

23,888 .
The named glaintiffs, I think there is no questlon
ey are entitled to reliel. And on scme ol the guestion
- o 43 > 2O & A~ . 7 1 1 nd43 O 4 a W -
Lt seems o me that 11 ¢ € named PLlointlilils|s in sucn 3 malil
per are admitted, I would aot have the real physical dit

ies 1f you only admitted, if the school beard only admitiec

ose named plaintiffs.

Fcwever, it seemz to me we have to be reallatic
. nd most certainly by the time the case, before the case gete o
gment, mony if not all of the other negroes will have

aprened when they £ind that they are not protected and the

B P
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I would imagine with coneiderable reliance that they

would intervene,

The only thing 1t seems to me is this, that it 1s going
to be difficult to consider this in the rarrow named pladntiff
category without the understanding that the whole clase
will eventually be in it.

That brings me to the next poirnt. which is
that I hope the Court will bear in mind the need for this time

iimit, which I come back tec, because in normal Jjudicial proceedl

|
—

.n these and other cases, there will be

@ 8o much time lost anyho
We have to go before the local scheol board, we hav
ghoust our remedies before we can go inw court, there 1
o auestion about that
1¢n ye get into court and then unle ' thi
ime limit, we most certainly will have thi rific long
sxvended argument and testimony as to all of these asons fo
lay hich I or any lawyer would ( b Of
It would depend of course o1 i Latrd wig

But¢ as of this time, the only valid reazons tha
sen set up have been the reassons set¢ uwp relating to the physical

ydjustments and not a single appellant, appelliee and

gL pe. not a sing
Ltorney General has sald one thing to this Court in regarc
y physilecal difficulties which could not be met within a year

1 come baclk to cur original positlon as to why we 3k

8 4




437
We picked & year because we talked with adminis-

trators, school officials and we Just could not find anything
longer than 31 year. I submit that the American Tobacco Trust
cage, which we have on about the next to the lasti page of our
prief, which involved & dissolution of this trust, this Court
=1d that bacause of the involved situation and everything, a
rime limit had to be set, 2nd this Court set a six months’

b v

rime limit and told the district court that you can give

tham

.n extension of 60 days if they show valid reasons.

X . ol < - . maml s
However, if you arc ceunvinceed they L

- & s '
UV 4L 4l ARES

cu

can

-nan 6 months, see that they do 1%t In less tan 5 months. o1
g at least one case ir which this Court Gld do 1t on Dag
’ of whatever moterial was before them. and the mavers Vol
nave before this Court at this time shows That we certall
vight, 1f nothing else wap shown, we would have a right U
mmediate action, the time to take core ol these adminlie~
ative details, and that you have nothing else
The other side has not produced anyding except attd

-ucies, opinion polls, et cetera.
> 2

L

Cn the basis of “hat, it seems to me we get bacl

te the normal pre cdure which would be the type of Judgment

rom this Court that would require them to be admltted at, let us

13y, the nexnt schocl term, and the contempt side, as 1 mentioned

efore,
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which would be to let the other states involved know and the
other areas lnow that it will not do you any good, if there
were no time limit fixed the aschool officials in the other
states that will follow whatever this Court will say, if they
wnew that they had a chance, just a chance of getting interminable
delay from the District Court after the lawsult was filed,
-aen I would imagine that they would not begin action until
Fier the lawsult was filed,

However, if they kmew that i7 a lawsult was flled they
gould have to either desegregate immedliately or would get ne
wor: than a yeer, they would start working.

So it seems to me that if I am correct in that, then
rnila time limit gets so involved with thils constltutional right
that so far as not the plaintiffs 1n these cases are concerne
sut inscfar as precedent. effect and so forth in the country

oncerned, that now this time limit 1is involved with the

.onstitucional right and that the statement on time should
just gs forthright as the stztemenc wao made on the

onstitucional posithn talken in the May 17th decision
né so we submit to the Conrt that on behalf of the appellanv
nd petitioners . we have been appreclative of all of thias Time
;hac has been glven.,
The last¢ thing that I could pessibly say 1a what 1
yid in the beglaning., That 1in considering problems as wougn

heee . and they are tough, that what I g01d before is
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apropos now. It is the faith in our democratic processes
that gets us over these, and that 15 why in these cassze we
belleve that this Court, in the tirne provision, it must be
forchright and say that i€ shall not under any circumstances take
onger than a year.

And cnce having done that, the whecle country knous |
;hat this May 17th decision means that the protection of
-he rights here involved ol any person in the category,
he court

2y negro, will get prompt action in ¢!

Onice that is done, then we lezve the local commu-

ities to work thelr way out of it, but tec work their way out

inin the framework of a clear and preclse statement that
vt only are these dghts constitutionally protected, but that
annot delay enforcement of 1iW.
|
‘ Thanik you very much
| The Chief Justice Attoiney General Almond, do you

REDUTTAL ARGUMENT ON BEH/LF OF PRINCE EDWARD
COUNTY, VA;
BY MR, ALVOND, ATTORNEY GEMNERAL
Mr. Almond: Mr, Chief Justlice, I thank you
. or that., We feel in Virginia that we have sald all we could
.n support of our contention before the Court.

¥

do not know that we could add anything further unless




Otherwise I thank you.

The Chief Justice: Thank you very much .

1s counsel for South Carollna here?

The same opportunity would be tendered to them, of

sourse, 1f they were here.
(At 1:15 p.m. the cral argumenis were concluded,)
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