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HE SUPREME COURT F ':HE 
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-- - - --
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. I .i.J.i_Il n:!\ 1:'1<.:, • AL . 

v 
...... l. BRIG"S, JTI . _, E'i' AL . 
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ELl 1)'_:"- rr. 
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1'-.J. 

--··----- ------·· 
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12': ' • p. m • 

....,, ... . Chief Just ce : Mr. 1 .o 1 Gen l , 1 l you 

l •o pl .'· c? 

rt 'GUHE:!.T 0 B.:r.l U I T IE I ··n , T 'l'J 'S 

BY: .L .-101' s. 00 ': :r' 

· .:; ·,e lo f: It t pl \ j.::; c n.:.··-, • 1 
Q.l 

I •• s .: · .n •. lcj ·c · t he ansu _r '!: a o 11.\ . :: ').01 : 

. J1.:nlce ;.i toll '.8l{cj r1•, '' .! t:!. y '.... -l 

.1 _t a-", _,nd I !'.pl ... ":r dc.n 1 t t' li T •. o ld ! u 

u L .1. (l £ 

Gou ., pt.: l 0 0 I i l 

'."i" St u t.J Cl }'!.:>.VC l l. IJCS JJ..lt 'J . r. 

•' cc 

.)H_ tice Yo JOU I oU.cJ SV.\l"t <l. c. 

;r , ScL"'-Off' : ·IOUld • t r·"' \ 1.. tt. 

n 

t r t O:JUi • - ur.:;gc.ct 90 d:..t.Y.J .1. c • a pl 1 0 b . ' b-
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r e t c b ente-red by h1 Court 

ob o f: , s ir. 

J uetic ·• Fran'<furter: - - or t Di st r i 

r .lt uc r t. o 

· s t o the 0 f th1B c rt. l 

t .>' de3.ciJ ir in t h de r ee of thi Co 1r t . 

., 

.. • \"i d :J. c.<:. .dJ.i nr ·: 

•.. 

Ut 

C ur ? 

Ju t.. .c 

0 . t t 11 pt 

m w ck r-

i..:l l ' 

l ' II 

t .I l ' ]1 th t 

3 ·.1hn. yo c , n d e i.n ,; 1 ;)J (I J. , 

.tett.J. 

'; 1e IJU t. b e don" ·J i 'l. 1 n the • in ', 

1 ( 
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Ju;tice Frar.k Th .re · re v lou 1 yt o • 

c mo ior. 1·: tho be in •::pl1c1t .:bou; .:!..t . 

...... o ff: l . the t• ::_n j c vlD :.1.n, u ':1 

• ..;..5· st :o': ·. · n a nd reqt.lir"' rr t i:>. : u 6. .1c• •. l'.:lt .. . d 

1:t out h 'I:J"·l' . cs · lct; __ ,::5 un · uly t1 llh.1.ch 

-:. 1e c e ":l './ i - ciml1 1 .1. .:; . :<. ... 

Ju.;t lce Fr.1 td·L . "r : 

.e !i S · OlT• L·;,t ch d:i. :c-ect3 you to ou ;c.,e··. tt> J. Cour c. ..; o 1 

Dl. ;rJ.c O'll C • C•. C:F 

,•u•. ... 00..:'101 .. '• (. . ·, ho (/( . Gl' l d ct \.. 

l.c a.po '( l J:. "" i L .. :._ ..: ·i;:icr: () -, .. t VC .\. \' .,,h 

.::. ... 1 Ct"": t!' /c. on c:. . .i. ' tr. (> ' ·: .• t J.( 

"' IJ .. l . 

..i.rn:i. c:i o ' t dl. 

.irw cha'· 1h · ·- :tr> Co z.; < o ,c 1o·.; n x 

ric, .. J c ht \; t rn 

t \ .)\1 

cr 

h 
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J U the t h llJ ought not to be le t 1 _..,gi 

l n · e r1 itel . 

ln c -= 

Th- h e Justi 3 licit r Gene d 

pp pri..1l:e time for me to o.o r l f you IJOCA 

t,h1 b 

\'.' l 1 rg .,o 

Jrep3.r e 

•ot.. d be 

3al fo 3 a cree JS t h E a:tie· h e It 

J. ;;fLJ to the Co r if >u ·. o .1( o th .. t. 

Sob lof f : o \·sill be ver 2· Ll 'Jt t d IJ'\3.tO' cr h 

vO' t · h:i.n ':t b help ul , 1 W...l ··c '. 0 CO.ll :;.ttentio 0 

,he act th. t on 2'( J.ncl. f o:..• •. f •ou t 'J..,; po'l nt · n t l a·· 

.1 t Ti: ·1ov.l d .ecqu i.. d •. oul. 0 ... .:he !' r• nu l .:m .J. 

J2C:;:'CCd •. -.d cl1 i;.'l I J \i 

fore 1 

, c ,you :-:.Sly vo har. s ince 'love!llb ' . 21 . ) J· 

: • so·oeloi' : . e : sir. 

JuOJ'c:..c H3.rlan: 

·1 p<Jt:;c 27 :i'J a f_xc.d of 90 d:J.,yo. I i 

•c· ar nm1 n., fl eJ:ib1li·.,;y th -rc? 

Jobelo Y's . El •.shc.:r · io u;>eai· o• ' q. •.. ._, 

di cro. c.1on t o g1v turth er. dr.·· b -c ' th· leJ.JC' .. J.ll 

J')T. ch 1 !:h'· o_' tho d_.c o .l. c, 'hJ., doubt I " ;o 

' r' .. 
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\ " .. lo g h.:l. · houlc to .1 n n 

. f. t:e t1on th_, the \-" .1' l II 1' 

• ! oth Z'S tc 1·1ere :.. l· t . . t - - dj om· 

::.. 1 lru no·c 1 • , i c o.•1,, ,\ '.'vlo 1 oJ.' 'ch • _an 

:.;: :. .;-c , tlu 1 J. '_, bee coll :d o J.'o.c ·ch t. 1n t 1-

.. !.:! . -

. · .v:mt .:> ... <:c.. .1. :. no· t •. lc ··.ho.'c 1 do. \..ion. 

T.· ls t thun 

.r L ·c,i :. Drief J f;J .. 

. d --r-·::; ·c _'c G! .ould L one yc <V 

.O ltid 

] 'J •: " I! 

,, ·' . 

othL 

- 1 

tr .• l .o.J 

T: c.··· '·.:: ·.m t:nt ecplz ough t; to he o tel' !'O '.l ·l r:hoc\: 

f or i';ht t 1rr.e, 'l'in 8 0 Ch'c to t;e Ul lO\JC cl l'O 'G hO:JC 

·ut i;_ doer:: not nz::m tim:. t h · rr .... tt cugh · to 

1 .f.'t b:;.r. · llg ·in the D.ir>. And .t 1::. bc·t:. !e :n the:JI.; '·To 

t:o:- · r.: " c t. c :,e; .;l'lir.lc thD t the Cou.rt u. c f!.O 'J. d be ·=- o 

or loi·JCl' CQU • - t t} C ,... >Ol'Ci r.; .ll 
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o•<Jever, th J Court ,hin N uld ;, 111. 1 .r t o 

s·c n"' ''C r . \'l i t. t opport 1it on p 00 r :>n 

L'O n x t u 'ion, \ h ve no ob e ion t ·-h.l 

t1o.J. a 0 h!r dec 1 ttut in n.:>c b .:cn ml \lo 

1,; t!1e sc ions but is l. .. pos :d l n ·::' rl . J. t 1 j 

j cpo ts t•lh lch period c lly b P - quire o th lov.er c UJ.' s 

-c t ti s our a. d t o a lee a p!'op:c· o. te: r- .:o.r• r.cndJ:cj nG ' 'll'Oll(!;h 

U is and to the lc Ier courts. 

c a:cF c t recor.u .. er.dinQ. t b.:J. c h 

\":c. 2:J.VC in rnil1( \ho t ;; il.o ro.tt:! r: r .. · Lhcr,c i'f "' l' :;, ••. 

. fi; 0. i t c.c.'llrabl -: 'co I·- •; :, r.. .. ecn. t.r o lJ 

e;j!f(; ·cne.; 1'(.!PC'•l' 'C6 : o::.geot trJ.C!i1 , p:l'E'I"!lJ t,J·e :r' t 

. c:>ur>t foL., ccnc1del.,at :;_oo ::.. 1d ·· 'ror ·.,:i.r : co 'n:.tC· p " 

e,;a se c.. ·ch n,_;fJ c a.n pe .•hJ.ps br; hu.n ".lea •) t ·cer by 

-- i nf' u:.:rr ..... l. nc ·hot.l h 1 o r>i :.; of c (! l"e . 

·de teed: Do I cor 

,( 11: c 'l I '{ 
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401 

.· Qobelo f : .s, s ir . 

Juc ce eed: And wh:l t 13 hl to be en t t 4 

Dist1•::.ct Co\ •I 

f-1:- • Sobeloff : r (.• cs 3.1!1( to c' 

nistricl c u:-t /or the urther pro0ee i' IGS 0 the .. ·r: mi g 

c .ee. 

J·u:.n;ic Fleed: T'1en the •:as ·> s c .1 be 1n t11o cou ts ;,t 

n same 

r:,·. .;:>0 :>eloi'f : The co\..rt C.:l.l [.;00•1 .J. d ye . 

·::.::.n j\.ll":O. :,r :1 c'\:.::.on for future p •po.:.c L' · .. onC.i '·,.on:; 

''C1J. CO .l.lC! l c. 

i·:r. So'' •lof : I do, t l:llO\l , T ll\1 l: L t i ·' 

i::: CoUl·t i;o so anybouy •wo t>c.s the a 

r· _ pcc:l.f::..t; dir·ect;ion frOl:'l this court ould. co :1. t ur d t wo 1<. 

' c i nv:1J. ve '.1e cleley of al oveP "'1 ,:!. in. 

• 11 l!l·i;h to the qucst:i.o 1 I rn 'J.Y .Cld :·.n 

t;c ;uio r.l"'.::n;cr ou vJ.r a ; h f.lh•; t d n 'A 
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u eetion nd cert 1nly 1ve o d r t ·h - p rt1 h h 

1e r t."'pe s .1oul be per 1 ted i f 11 on t o dv1 

be cer t ain pl ns th:l a _c under 

J t on wh c 1n ducation:::t l unit , s bo? . , .ni g ) in 

OU.Jt abvU t . 

'I:1.)y m3.y \ant to know •:;h lt 1 11 ot l r 

steP t·Jould ' l' i n ..... .)os i t io to ._; l 1e 

· CJ. , v i nfor - tion . 

I n th::tt Bph .. it a ther th:J. t'1 impo 1t1on of ::l comm nd 

·_·o:.l hi! • hd migl1t e able to !i." v<.l l u;.blc ecrvicr:•. 

Fo\J n the ques tion of k. clo.::ls action , 1 tnr> 

on .... ern of '·.i1e Uni ted Staci:!S in t h :cs ca s e lG no t pritn). i l y 

. .;.t:, · few indi vidua l s . 

t ·· real :U:e t!1-. t t•le dea l i n"' here. :noot 1 .. :d 

J.: i n- if'fs a. : .on(:' a nd not even m.th · .ud:l' • .1.c.1 b:'-

) • , c.r91 :t:::.-.. :..un of t i".e rule, migh'1 l. e .eeG d o.s 1.10 nuc r·r 

•ht in c e 1art cular 

\· c are dealing hEc·r e gt>ea t populc·'"' ons, 

t •gro. J t :1 s an 1mporte.nt principJ.e. 

Sc :l. t i s not the f' a.te of a r.c.ndful i o 

r e-re:. 

'I'he question i :a 1·1ha t 1o the pr ocedure l:>c l'o l lt.Moc tn 

a larger prool em. 

, •• ' 1 ,..,... n 1·,.. u thai· t 
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3 

l. h1Ch h-e t ken of year e lr _ dy b 1n f • ctu 1' 

the effect were 11m ted to a few . 

th nk that th court oulc - 1 ::>. t c.m r ct. . h 1 

.. cree Ti ore than the amecl pl nt · f e ut f ·h l t 30 \.CJ i I 

t comm\;n_ t:tc.., a.rc 1 the si ·uat 1on .. t-he 9m · 

a nt:i. r f s an· of course the: effe t 1de • ·che docti' i e 

::.ose ca.ses tl ave upo. other future c s s i s obviouo. 

F c t he of the it 1ould s _m 

t.1at ·che 8.6J ission of a fet•J m 3h c <.11B:).ppo1nt wh::>.t t ! c-..y at:'3 

.. l d..L ter•. F ... -.om the sta o. the d 'l endo. tn t::>o l do 1 t 

,; .. :!.nl: t ha- cons i 'ler th'"t ·i;J:.::.., :·:as as vlt.:t: a 

·; lE:J do con "':l:ier ic. if t hey though'c :v·· o .. y :.l 

But if ·\i· is Cotu·l sho1,; ld 10' t ... !:· . .: c !1•- 1:t .:1 1-:: 1 I :. b J 

h l:: ·,;,ha'c both On th_ one 1n 'ld -c:·w platot1f' ·;; c<..n ' 

.... e c r e ollly af !'ect. a few, ca.n: ·;; eay t.ha.t the !•i.;h'..: 

. cho e fe•·• oh;lll not be ful ly tr1 ·r·G ntly r: e 

·,:. s that be aff'ecte • 

Gr. 'h:- oi:her han'l. . if yuL' •.!{' h · v ·l.et! r:ha'· 

' " ... ... 
LoneDissent.org



0 

l high tu ents nd not " nu 1b 

i t seen t r e c• e ona i ycu p ( op1 

,.ht to -c t lu•1r rights po tpon<.'d, o r! _ ee t"\ 1 m:iY" e 

ct rs. 

El th ·l' ou t ke iu o ac <. un··· tn- o 11 1' l t 

r .: "rict Co "•l J ,. 
' v tCJ onsider the 1•hole or i ,. 0 t:\lte .1t. po-

ci ·e viet C.l ':D. t·JC a_e or l; goi ,., cc. , iu ... . -ere 11 >l l .) "l.r 

.:.1med plninti·fs tt1en you to ·e ·hci''• l t 3 c s to .ne , t e 

ri ··hts t:hic . tr..e cision of 17 entitlLO to h e . 

Black: If the. c ·1ould e cJ. nE!, would tl-;o •o b(· 

:ich \!Ct..lc. l . .:- t·ctty o hJ n otcr·G J.t1c r cpor•1":.J r ... -c.• 

l over tr.:c 

I • \! , ',; ·. lrm ,,,V8 

l' 

.c 

!'T. Sobelof.' f' : Ii you ·t.u.l e t.h.c cla:;u :1ct i n ym:. d on ... 

::1.v. to ha :;: net·J ::::uits. These oth<' !' C' -.tr. n_ ve thc.:i."=' 

5 gh'c.:. \J.E: t er•r.1ine in these very pr-c..ceec: nc ... 

Jm.'cicc Black: Beyond Cla:r•etl::.oP Dh·tritt'. 

r!l• SobeJ.off: Oiw ously l. t.•' ·r .lo :J.CI! o_' tho 

).CO.: 1.r. 0 ir. .. r' . ." 

LoneDissent.org



40 

.t ' ' r "nt . l ;o r ie or bcund r che roc e ln n c 3 

: Btic" aclc: .t n, tm tiLn llti a i.'.:l1 IJoult 

-l. \C..· i·cuJ.d lt not .. : r 1 , . , ·c o• tL cou., ? 

So .:; mir; t . . l .;hou3h ,.. I :J .• t::o. c llt: 

.··- .. · ;ig,""' Co u-·i:. is :;uch th:J. · .• ...!OPl- 1:'lll b diU•) i) J to 

.J :.de t · h_ .1ot ll• tent s Ul:' ouo . .:. _ r deJ 

l3la '<: Do you thlntt l'; t lC.f any 1<:.3::> ir -

1:\.. - Q .; o ab::_.-;e by thJ.t if ther ·:a.:; a diN! ·" :l.m n. dt .e o1•der 

t..tlJ.-::. ti1...:.Se s l ould be o.c '·te . in ·cl·.ools an' .. 

"'.iS." C,;':;!c! 'i; oi.)cy, -' 'C j"Ol i O•.llC.!. - ::: ' U I II.'< ' 

·:{V-. L 

1' ·c·n nc pcin'G .:>i 'J.L(;l •• ·,l·u •• 1 •. d .11'. 

(; o · t r .. :..n cl.. t ' " J l 

y. 

.So 'u• u r'ct·J 'tl e <:O"luer'l tl · p.•ob J ''· .1 r ) 

ltl .J CCL • u 1. . ,, . 
n 

LoneDissent.org



06 

1.11 - .m augg st ng o t1e cour t 1. .. t: h lf ou 

j l d t3.k t h vi w contr r'Y to IJ t 1 Y• y 

:;ne e a 1 as ctione , 1d t t .)1 er p o-· le C l en 

. nty bes' c: n r:1ed .. J 3 .1.nt ' f 3 t 1t l ed c th 

und·' th •1 cree. 

:,· :..>. te1 ce the iliew i 11 ll -:> -f· c.l ll o · 

_h2 it ;·•o lj he co. :.> i: t e 1t _ .., t.. ::>t 1 .. \' 

: : e'r• co"''IO tli:;ut.ic.n 1 rit;h l. ... b .... 1- · o l _, 3 11 Y 

.... _ .L. 

he 1 

e:-l :;o , r' Ol" 

•• 1 .. •; i: ,; ' 

vr:. .! t J I A vl L 

in , "·,u:t•u of UF-se _.._tic . . . 

• 1 ; t :i.ce Dougl :J."' · u. r,n\. n t 

l 

" r'J.C • .... J Yc 1 t1 uld l: : to t' J t 1L'l 113 • 

t · ...... !'. ou •• e l f !llo'i;hcr •)1' no r: yo c 

1. :o 

J.t hJ p n o t h othr.!r 2 

off': T is . :.1 '· • f H II 

0 t r h 
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J·.1 ... t1ce Cl r k : I mean , esumi it 1 O'l: . You 

· ·hE'r c-'- only 11. gin· ll.r t 1 ... t 31 ou 

f : L ' you co. '3jder .. - l l 

.. inci·v \.. · ct on , Ul( igh ... of 1. .. l rav ....:b ' :len: e 

r ... c: ·et ' ':'<.:li r . o ·her·:: r,:: 0 . :a., ol; 

I -.. . e .. ir h:b C(, S C: :lCI.! :.. to 1...1c I ,l!• I \Jill u: 

Ol ',;h ;} ' ,l J. 11 haVL to n'" ·. (. t-l 

em: i·. 1 

_ _ t , M e L :1 'd .. e lJL!:L'o • t ( .ne .... . 

_:. i e;· e 3.:.>=. ·i..'1·;t c /<.! r•·i..i1 r ·• d ... t h· G ••. .'00. 

c i · c: , re :- .!: tl o i i c .. til: · · l .,, o ot r. l.:'u. 

c::>.n c . e :i.n .. ,. ' l L f ·' . .: .• • x· 

. 
·r 1- . .:·o . c _ es 1. . 1; . ... c .• . 0 

- [' 

t , 

J 1:.. .; let. H rla.n : e .t-'o• .r : c: rc 1 t h ·: . v n o • 

., lo. c 1o t 
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Sobelorr : In h_ t ec 1· t.h t? 

t1ce I f or e__c L ,,_ me o f i t . 1 

1. 1 e; d uncon tnt o •1l 

x . nd the t!o urt. i n it .:-pin o 

r ..m or 'hE- hencfl.t of al the c l .;r :...· .. r p cdvc or . o::. . 1 ' g 

Ju·:;tlc Frankf .;2r : 1r. E:c 1.:.i.. :l Cc r d tl 11' 

o ·hz:r> involved i n t l o " •:h \!'l t n 

of Jho ... re the i:echn:J.cal tv t ' l i Ur.;:J. t ion . 

L ' e vel" t·rrit s the it i n tho c1 n ·rJ t 

:lppen. 

l'C is h:l:..'<l for to bcl:.ev· tn . . : '.:.''l.Jo c ou .. ··;; 

c : ldrcn 

·"n '3 .:Pl1ot rr .. .J. ir,m .. '· I, i 

1...t)· 

in anr .... ·o ii •. ,.. .J ;.t ' • 1 · n 1: 

t·lc 1 : t'c\1 ur 

IY ott \WO :;111 ai· ... ' !.!t c > ·c; r d n '(', mo 1 \'I c 1 

H' u n t ·. c urt :: 

If ,OU COll'O to thE.1' l'l '.;•)1.\r. it 0 l i 

; 1 J ... l€H.l J eel J c;h n y u v· ,!) c n r· t· 

LoneDissent.org
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l.lS6 t ion I do1 t 

13V to g t he fo6 o: c s. c lon _ d epuriou c a. 

c t on t ca1 la the con5equ r h or ll 1111 t mtr;l ; 

>"' c aU.ed 

t• • ._ ... Sobeloff · C.) he ttkr !1:..n , t 

1::1 . OU h.tV here not 1 whJr n L' ·. , 1 ... ,-,f 1 

c ssa:s.·ily di lnces ot e ;' peop] !:' 

. 1sld. g r, !1:>\, to be admitted 'co ite JC.'lC 1 ... . T..-c 1c 11 

t e• asking f or ic to go. to be peraltt 

.::,chools t l:- at r.e non-segre :l'Ced . 

i; does i'lot m £n tha·· :.11 250 \•Ji J. b · n 

s choo_s. T ey a etc co to n c. y. e 

.0 • -:>f' :..L • 1 

n.':.-ntc · ·ro . r : n:ly l. 'o:!.v: - - .,. !. d 

·- :llf ' ·t.) .J. t.. c n 3Vc '- l.vo 

p ' 01:' .111 • 

• .. - '" Sr;br.:..loi'_ : J 

I pvi"t'i. out it you t r. th<,; o 1• •' vi.}tl 1 · do :J r. J 

ly . c.). 011 t · t you h v to con Jid(!' tl Nho. p ctur 

·· .'ic en·c un o t.11o c .. .;h_ J 1t1 tlo ·t 
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' 1nt 1f fs 1d we re goin t h ?pene . 

take th3. I m not u gi th t it 1 

vhe better l Le . But I S ':J.'f that . 1E're 1 0 - tl i.1g t \) . 

: cr the c o ::Jts E:' cy 1f you im1t :.. · o :. 1 o !.1v1 1-m 

·. l . 

f. on the other '1'Jr.d you ;·r .; to co 1s _; : l' 1 "" \ 

"';.l!cing apr .; .1i:. m· th::J.L. ...)y 

\ ,.::. 

-:; ..1 J •• i 

l Dee ny c·i llt 

· 1e .. ora d 

<.: ··ei' J.s'Lc.: 

.t • ... ;jQt'.LOff: 

?3 ·e.· 1hich d 8..1..' .. 

is u 

I 
" 

.·:l.L _, 

at.CI I · 1i:1 { it l·JOul · 1:•:- lJ. Ave i t 

, ·cc .. it . J.c ci 1·· t 

t_. OUC.: .f 

Cr'l C1' a I 1 

L ·a:, 

it 
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oh 1 o al l . or '\Ue wll 

th • 1 hts sought to b <nfo 

is) ." -- the 't.h ,r · , 

1 2 .. :.nd 3. 

If the riE ht to E ani orc_d i s o , joitt or 

co • men r second3.ry in t e L<"nc.c t t e Nm 1 C• ·._ 

r i ,·h ·i- efu;es to -.. i'" rC•.! ·,. 9. t rjr:rht :\: s 

oi' the lase ther·2 y o > 'c.ne·. C(.t ·· t .l t c en ' . •·('e t 

·, _ 

iro · l...:d .!.n _ .• ,, 1' 

.r. .. _ uhez ' 'c} 1 e i , _ 

!(' d ,j CJ r:tior•. 

fJ 'j ;L. c;:L ... 'd, 

1..:1 f.) ight .. •,Jught 

l .1.. COI1.tnO u_ 

''· •h ;r 1 

.p :i. :1 (' ) <)) 

VCJ•' l:l. ' ::: 1 

j .l I f • 

•• 
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1 a.ve been "t o. lkinJ. about th · South 1 , ina case , hose 

11 ar ves of toe roup . 

T·'l"-Y profess to orne in on behalf' or o trot 

-·.e e ot: er3 h3.ve: \'li th t hem a common ue t1on or' r' c , 

af ecting t h.: severa l rightz and c el ie is e1 

s t. 

I \: isn • t v 1") a cas where there s a co!T'mon disaster ur.d 

r;l.:r.lber of in a n accident hav s o1.1gl t. relief . 

·t;he Court could n.c1j ud:l ca'·c one tim t r.e quo.; \:.1 •1 

., _ _ i'lb il ity 3.i'ld then have th mea.s ···c o .. :u •nhi a ·.ld . . l t:..i 

t·Jl'L ·- they are asldne., J.' ur l. ' a e c lora tlo of th ! . J,\ • 

, ..> ;,.·cifi ca.lly na•r.e · . 

-:.'he.:e n- v cee1. 

th:) 1'0. 1 ll in th1a group 3 'l'•lC I ..4r...; mry c sc tn 

n 1 !:1·, :.. r.;.cie.l covenant o nd. I'· 1 C .G • t t 

., C.!. before Sh lley: and C!' nex• . 'lh p l 9.1 

, . ' iY> 'I ) 1. .n 
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. nd they e . r u re to h b its of t he 

_d jud1c t1on of th1e ee in which w 1 ='- not n . ed pa .. ,1 .a. 

: ... \J s cl s a ct i on and N a r e lr. tl'l eau1e boa·. 

Tht• anst'ler of thi co rt. thr h ·• .. . Sto .. e 

'.l hs:c the people t<Jho sold t he lond \; the pl:llm;i 

1e o.se, they had 1-;hts t·.!hlci:l to ·.ld b · .d 

y the dec l.'"' c and t hey were not [ 3.-..·tien ir t 1'1 st U .l.l. , 

the!' or-' it t-.ras not r eally a c:!. os act on. 

TlDc the sel l ers of the . :.nd 11i1o::; · ric; •; o 1•oul ' e 

etc1•mincd hor>e 1ere not p rties to t .0 ::lo - co.•.l h;c cl<;ns 

So i'; ·m;::; not Oi.1l.Y the hJ.vi 1 r 'c d.·· rle!1. G 

.j'J.:J.ic:J. ;;ed nv.; i;heir e;ra. t _.r•. 

,,; idel"cd a proper class 

,., 
t.,., • ., 

:u:/cicc i eeQl T!'lc ·e tJ, . ·7oca r.l':•ny i".d'c 1 .. n\·: t'. ' 

:rc not ' .ere. 

Lr . Sobelof'f: J: don 1 t l l(.;t·i 1he; hm l iJ t c 1 . 

,,:..d. hE .. e cr- not. I'c may be been t.c o ' t .c :.vLdon of 

. ori iu the: ochool dic;trictr.. 

J 1t tice eed: Ye3. Jl.lLo .:e thiG r;lo.:.c 

benr.1':i." or all the ci'l1ldr· 
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d2 J eti e Reed: Tn1 is my d ruta nd1ng . 

ob loff : It 1 jus Ol' t lOS v in th cho 1 

i s tricts . I will chec on this. 

Jt.stice Re d : 1'."" d crd ni:;l.'l e i n 1 1 t r 

!'to:' . Sobel fi : 1 cy CC.lld not c:: ... Lop f (.' 

chil ._?} i a nother '1•·'.;_ let . b ( Cl .. 1 t.;;d :tn I .cr •,o-'" ' '-

ti'li s dLt !'· ct i t·must bl;) 11T.'l:1.tc • t o thi" "lstr·· c ·i- . 

J' 'J tl"'e clark: 'H y aJ :ou\.h C ... olin::.L. 

l-L:· . Sobeloff: I ',;h:tnlr 1.1 U1 ..... 1 jo!-::-... ··c1 c v, 

muc?: I t .'L'1l': ohv : .. c.K-ly ·.1•y · rr9.i.\ . .:, n 

-··ic - t •3 ;;:;ohool ::.utho· l'J ' f.l i:1 t'L"! let · .. o :l.C ' .i. L r 

o .nr 

:o ·ten 

L:t:. Sobclof'f: J.bsolutel' • That :is not. even dubu.t. l.lC:!, 

Tmr;;:l.ce I•rc.nld'u· ter: If you untcr a 1 ttl 

l.t1 u l thqr 1·m. cor. ."I . 
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et deere • I don ; t thinlc the plaint! woul a rio ly _n 1 t 

on it .. 

ut it does seem to me ion n v r 

ng been decide by t he Court, 1a. t there 1s oom f t• he 1 j 

n "er his subsection (c ) of 23 0 n le 3(c }, j ! 

:::J.a s ac ion nd you could treat 1 t t J.'t· \';y and :1e 

c.:c.1 i r: . 

Sobeloff: Even thou;:;h ·11-:.i i.1·;.; \'f: 1 o.: pel'BOl' 

.nc in. yo;l couJ.d say 11 ('! noc i1 c.i. <.· •.{1' !! 

. <.·.nd •.,:.eeL •' ;o co r18 in tjU'C- \JC \•Ji: : .a (/) . )V:1 . i 1 i I 

,._ .• :L ..;.J.:Lw:t'! .. ' ' OL. •. tc -1· 

) C.3yS . 

Jv.Etice Reed: Before juo.gm_nt o arter judgment? 

f.!.:>. SobeJ.off: Gcn ..:rallJ t · c rul as c t1. ted ap l 1e ... 

_or_ l ·1gr11 .n·i; . ut · o I :tndlco : 

• j rt .l t 
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or th P pose of eeek.1ng nforc _ ent by u y o cont mpt 

a 1nst vi 1 1net e injunction . 

So the matter 1e entirely open 1 thie cour 

ec i sions bot h ways in courts a ·10 1'1111 Pl'ep..l u 

morandum o the court ldll have th. casco befo e it . 

T':l · Chief Juzt.1c : Ml1 • c ol ici ··o Gencr 1, we ·h!lntt -y 'l 

_o" you o=>r: "rat:l.on and f op your hcl t lncss in 1cse m 

j_ ot'"'tant 

Mr . Ma.rsh311, y u may cl se the a rBument. 

REBUTTAL t. IDurliEN'l ON LEI" LF OF HARRY G S 

ET AL 

BY l\'lR THURGO D 1f_RSHf l. 

_t pl 

tav- to say into two pointo . 

cp'Z! . . ic ones anc thc:a get ·i;o tho e:·.rJ(!r:Jl . 

. n .;o } oco.l \! .:r.: unity lYl cl ;;h: •· ; o J C d-:..r1c, ut .. o 11-

- . ,.. b .. 
I "l 
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e ge i t should be e1gn1 1c nt 
7 

t. 1n th St t of lo 1 

ght now, some five years f ter t e dc c1 on 1n the Sw d 

1 Laurin cas s we et1ll hav c s ti d u:; 1 tl F ori 

courts tLst ra"' een up h ... t •r: ack · n the PJ orit'a d 

!.o £till ther·e oe ... king only ·;o bz· o: t-c dom t he oxc u ion of n , .r 

om the l at-t school of the University r Plorlda . 

That has talten t hem fi e and they ha v n t 

c;ott n a rounci to that yet.. I thinlc :U; :::! •.\'. ·e ·· to 

consider hot·J it noul u rJ.ght d cr·f.' of 

this court t get around to t he clc. o t'J.'"Y a ·· i1ig h chools . 

This sat!!e is t z•ue or l:! rth Co.:.:-·ol1n3. . r.v f'i.e1• ttc 

,., ;e :i;·c ca se i 'c t·Jas necessary not o"l!y · o :,o to t;.hr. Dl cr· ict 

;;ur'.; in Dm"h3.m for a jud(9 Nlt n · J.dlnJ.so cn 1 c f · .• ro •c 

·.) · he la.t<J sc :1 ol or i:lor'C rl a . It tJO. mY:, only :i<::fo(ld "C 

1 ·.;: e a:c ·i;crn :;y general ' s o.:'f ice . le had \; 'J J.::>P<::J 1 ,; ·i..t: '.! 

C)i.L" · of Appc.J.ls fot> the _?o .;.r-'t.:h Clr !V.l:, ·• ..tel r.•c:.versed 

D Cour and Oi."'CLred c!le neB:t' J :.:." . . :i. tt = . 

I t lfl :::J.gn1fica ·.; ha't t::J.no , s NhiJ.E) 1.'1 :-:l iU.ng t c 

_ o .That happened 5. this C ou t; , I t;hintt thoir e ood th c ..... n 

1rt tuo poirrco) nh' z' · J one; thny :: cl.jm .. rnP.d th pr•c. ol!: n ·· 

an1 chc • \•;on 1 r ... n boclc unt· .1 .:r 
1 

t 
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.c ion 

Olla o , it 1 s1 1f1cJnt t w re,o moe r th . 

t ·e com lc::·in bout th t .. . •1f.1c l e ive p obl err. 1rvul r d 

n ., :3. ·utes to 1 ce th _,., eel 1 t . r .e l t 

d' th:3.t·'.ier cccrec night d \11 i'...'on t:h:lu com·t, t h t 

c u in a .. months ne t only ::;.:d n cc. h . .,;h1J 11 o 

1. t 2. e led their• consti t t ·in to o it a.t o. I thinlc 

•... •et,ty t•:{)J.]. ta. r.es ca • .'e ot' · .te bo the :-tate l.> 11.3 

... able ·i.,hrot ... h 1 tive mo.ch:l. l, r>y ',o m· .i{C i ts 

l"t•J.n!cfur·;;cp: --nesn ·<: r,h ... :.Ll'1C.ic'J,.., ' vu1· . c·.c · 

C;),.CD.'viOl.1::J? 

ki:•. "·}' .1.11: It ::. lVOl v.:: • .r•. .L'i..!. 

( 

t' c j 

1Ut h .. ol ·" i t Lt-1 

i:'l .:;:._:ht' h · r .1C J.Ji ·"' 
'.;h. .. le(r _..,.t 'J. tt::."e ·1 . 

.. c t 
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d h t cf the t co e n 

c: f he e gi l at a> t o c ornpl .. h i c 

And n .s f o the unent f the S.; L o d . 

n, .· tive I think · · o.y :.n t 1c 1.)oe;1nni nr, c. 9. t 

comment y A ·torncy Syb e1•\; t o. :.t. l of t e 

.ilC"U[jht "ul nl.!g .. o nd Nhi'te ... n ·no s co."c f• J. l'U 1 r• 

·hi l.cng, prol on;;cc5._. gradual .:> .sinet-s .• : 3.111 ai'ra id tlu ;:). 9 

1 .:. ylander.> I a.m i 1 th thot1(;h ·lese J o . ;h t•c o 

t yi:;lon i n rr.il'ld bout tha.t. 

f.ntl i c :i.o clgnif:: .• ::o.nt 'l"::. '.; ·cite r.· ·tor ey G .rwr ·.. · r 

• .:.ll./-ar.d in f ot• t iLe·. f or t .ll;nltcd -t·.:lme. Jnocc. .t 1.:11 

·;;h:J.n C OllC:.; .. n 

93u . 

.. c c t: cl. .l? .. .., . ' c 

:J t:h . :·ot ... !i 1'_; r • I '{! .. 
';t1 \1 :;hot .tl >,'Jrk r.x o ,, c \.. 

I to •i· l l:.' 'l10i:C tJ,) . i;r u·' .rJ 0 

I / tl-: 'G ' ,, . 
pol ·: c 

"t· ho, 0 l J 
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1 bei ::. to • I Uni r'3 i y or Te 

A d ":} t hen we kn )'1 t ·- n (I:! \ e:·r t l 0 

t. Univeraity of Texa s, t\ey ro oir t r no J . l'\ J 1 

• 1., po i nts out timt negro l'l'Ch l 1 t . •n 0 

t:.rroughout Toxas on a a b:.r:.1. , n th t n .. :!l 

r:o!'e t :tn h:' J f or .:he jtmi r colJ u ·z _r r (: no' ' llc> l'l't 

un:. • ollct,e!; , h·w been dJscsr. ' utcc. e t :Lo cuE 

- .,""' cut ' 

LO\{:;hO".lt C.:.ll Of ·i_b.:i.O it iU .. C i:l" ,, tc 

t.. I I " 

0 ).l )C " 
or i,L:u. 

·,c. l 1 

0 ·t ; \ 
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w 11, 00 r r a 
l21 

he p . lan'; 1: t a c ec e , re 

_o.oerned# 1f ·e cou d the tin l al t :> h '{e r w. U t 

· dll n ' t o t h:e our chanc u tim t. . t oul .1ot b e ion lltl i 11 

d or that :re:J.L , IJOul pe _ fuctl ,l o:. .;l':.ll. l ed . 

S 'i; re I t h ink the Oov .rnn s posi c 

J?.C !t to ts )riginal posi lon a: :m-- 3.. • 

Th.:! Oi1ly thing t'l : don ' t c.n is :-1 E.. 

1tt nsion c ... time . 

or 

P.G to ·Jha'c runs 1. u.l o.:· V1c ne ur::;l.'t.-"'nl c J . 

t; otates if I r :!member cc 1 J.l l ;y very r,. · :·orn · . 

; uho o.ppeal.'ed before thio Cour··c u.r.d t : o.:c 1i-:.. 1 • ·,; ; 

G<:nr·.·· l e .:. t cr or Don.: .;:1 .. <' l n '·i · <lt' fHn u t o .. :.d 

.. re t· ...:.S nc !'J.; prejudice.. involvc!d , ·.; .J.o r.o . t 'l. 

V)lved, Ut''- t·. :;. s no bit' 

t 1·1 \;hen ·· thlnl{ y cu c.:tn tt: 1:•.:. '· ,J.:'.:..t.I'H.:e o · ' 

·' ,:;t not a l J \): ;').r;)u :JEl . .J.. •• 1v ,; 

, lJ i:;h(•:J could D: 'l ':'!.:'.<' h 

:;:len. 

;h '·.1 they ... id 'Ho · c •. t·Ih"' • r•' 

.1 on.l op ol' 

I 1• t, I o ... t 0 ":lb 
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t.he big e white , a very s . 11 m1no 1 n o , you 

c n do it, 13. t s th mos t feseib ' the 1cest problem. 

An he other ia the r ev r ' 11 , th only r . ' 
ndarstand t .1at is that in ne r ' 0 h ve snull num r 0 1 

g"{"oes - nd · n the other C:l 11 tum e { J. 

:Jl".:!. ·- st "'.nd the on y dif 'Cf' e>nc b e ·H n t 11C 1'1.:: :.:3 

.. 3g_o a n tihi t , and i t u'· is not dO' t I 1 I \111 

_•ace i s . 

: .nd 'i;hn. · is the su:-gumcnt t :J. • ::.::. rode 

se caoes • 

. :t. 'Till mean noth·l n'·il 1.rae l1m:i. ia :.wt. 

" . he.1 or eel ve of 1 i; 1n i'rorr.€.\Jor l:: thL. 11.. 

c;1_;,'G hJcc r,.:s z. p rt of the e.:'f'ec t.tvcnC:Il ' , . .'crthl r 

, u c c:tc::ion . 

tl ( 

LoneDissent.org



old over an over again t 

423 
thea state were no moving 

t 11 until they found a t e limit. 

So t c my mind whereae 1n a n ord1n ry c e the qu .. on 

of d taile ol.' de;cree mo e or l oss m nor - · or h 1 • 

exceptions to it that do not r each 1 vel of h Bh 

c onst1 tutiona l pr-inciple, but :tn tll se c ... s t he do ,.,. ,..h n equal 

l evel with the · orthrightnes"' or t ile ·r::;.:; 1 ;'tn (.ec l si on . 

e u · ' n t '" 

there is considerable d1ff1 'U1t. Jn to ·c.he thE. • 

preble s. 

"ide, for ex·; 11.ple, L'Oe "'10 -OU"''i; f :.lll 

· lCsitions. 

Jc. a.._•(:: no'· t 1ir ... Cou.c\ J " c 

• ..LC€: O):' sor.: ;;t· ·J lil{e tLJ ·. 

i 

'".L. oene i invol vi. ':; ; e'l 

0l'J.mple, i.· c-:c ti;cs. 

Et: t I don't be ie .re • ZJ.l'(,\: ••'"·i'h hs.c. e\ c.r b 1 .c. 

to ·hi s to postpone tho of- c 

rGument iu never fl'.ad mt:i.l • :.,..•ccr lv 

J\r: d 1;.'len for so .u rco.eo 
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t t has you these rights 11 of th1e 1m ' • f h 

atto ney General of North Carolina au1a, to p otect 

.nd mos t che 1shed tha t he gro s shoul d g1v · 

up heir r1gt .ts • 

I f Y any stretct of t he 1 i on tt.er 1 no1 1 y 

·- c p had b c:n 1 vol ved 1r: ·.;his ceo 

I j ust cannot nders t and at t his vhy w 

on y a , r'a ced with Eut uc a_•c• f ,.,ced 1.'i:h i · · 

!.:,ve t o rr-""et 1 t a s best we cu1. 

J. he n€) t point I to .:::•.t:c ( r. gcr.ural si e 

t :T rr.acJ.e befcre, a.nc1 t ha'- is . nr· ' i' ...... 1r ifo .. 1 

' )lica·.;;ion o!.' vU:."' con::r(; :d:u ::m _,11 i'v P':'•,v:· :l Ji z: 'C.'U"O ,,_ 

·i;;he c t.mc •"Y so ·ch:>:i; of c •. · t'Cn 1 ": e:l.• . :w 

-•• :..1'.(!; ).: . one .;·t;e;.;e i;J.r.d 'chii13 :i..n 3 :3t:J:'·r:! .;L) ; \ l.i: "'ll 

n-: :; .. ")Ul.d be made co one ' i.;::;..;;" .,r• •l , o ch .. 

A!l as oJ.' i;his s·L[;;e of -l. · .. "'l'l '.;;u :;h ,• 13 th. 

'ch:>.t in CL."<· Coun'C;y,) Ca.roll t·3, . 01 

(; t.J •. le, ·1e c.mlc.l have ·chree I' UL·3 i n 1;lle s 111e 

c '1T· r b':!cau"'·.:: are thr•ee school 1st ·· her "', i 

t · o e of -:ou.r._,o t·1ould be true on <md o t 

not th, t v.y ti. · 'c o I' u"; ot 

" J ') I 
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j it ia not local a . tew d , 

• ch Attorne General e id 1t 1 g >1ng o b d1ff'er nt rro.-n 

.,ne r ea of 'Ch- state to t he oth r . nd T<>x-a r r s t 

l .. ing in m;.p to show -cha · 1 t wcu ,l opel"at3 f "'m one · re. to 

. ., th r in a d . ffE>ren t fashion. 

I wn sure that t he State 01 '...'ex'3. does no VN \ 

i nis ter their own constitution jn 1 re:ia f v 1t u -

:..ac·\. ione ol ·"he country, 

But they the Feder aJ Conr:Jti \-;ut1on. the 

1. os s ignificant comment m::,de ov r an ove o.galn th:lt the 

b ·t t•wen a ccept;ance and rej r.'l:.io of a conotl t t-im 1 

t,.-os::. ticr. on t1hether it W3.S prcnounccd fru \J 1 thin Ol' 

1. -t th;)U.... -. sta 

is local 

hlle 1 am m that oint I 1:cu d l:i.l:c t1. CL.t•-

tha class lC ' on point w iah G a:lc 

tn.., class NatJ matte for all of tho 1 Jt"oe._. :_,, ·;;he c:- t of 

E.J cncol ZJ. e withirl the sta te. 

at any t1 e · h:J.t '·rot l·mu ld be d . '.1. 

!;o .nlte t he claos o.s broa.d a poor..1 lc: ono 1hr. it · c t 

- ml liP. mulc1. not b do\Jn to nohcd.,r. 

b rt ly ! a(!rc t-J1'ch ·l'l1 • oa:l ... on ;h'lt h l.>' • • 

l l 
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l.Lf : om odv 0 co 

no _n _nT; on c- .::>11: Q r o br ng df'lf n mt r ... ,., 

tW o r. r count e '" get to he di tr ct conr , 

WA would not thln!t of d na, sue I'.I P 

only t . · he !I grol!'s 1n ocl CI Ol distt ·ict num e one ln C'ln -1 .) • 

,.ot.nty .ho o ;;>choo ,::. e . r"' 1< e.1 ct cetera , in 

ctcol ne . I n thE' Pl'e o,t postupe of t-h1 

t·;.. e it c e could rot < ven 1rcluc' €- enti e 

'l: r lare;cot r it coul d co }:' would tJe t . s . n 

b ol distt•1 ct n• bc:n ... o ne:-. The ::coup it coul ' lJOOS J. 1.: 

· g . a :;.::- in _ :oinc e FC::l!ard .r- it coulcl. apply tc c 

00 

J. 0 J,l'ld oor .. c r • 

T € ql..\ ·Bt:lon 1c in · 'llttx:!.ng 

b ·rrcc.i .. cl." .1!-• hee;ause c) cole I? 

1 • .lr t 101.: . c .ly 
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Justice Frankfurter: And n 

cover 400 or beorb 400? 

427 
ric ly ould t 

Mr. Marshallt lt would be 450-aom • 

Jtstice Frankfurterc Tl 

merely becausei! of color? 

· s 400 .. re excluded 

·11 • I>13.rshall: Tl'lflt is t , U11d the only th ng 

•IJ'an·c i s to c:J.y that you can t excl.1d. tl 'l • mmy 1 h1ch is ll or 

Jhe negroes _nvclved. 

Justice Cla'l .. k: Hct:J m:my o: •e .:1111ed in o.S·3 

ln ·irg:i.ni a? 

r•lr. I can t 1 you in v· G la 1·.:; tJ s 45, 

e "·larendon County C?.se 'chal" ilU bc:c i3 much 

nd I . · y say, f·'L.•, Jus Cla.el;: , th:J.t :1ftc .. t1e 

, e:;t ions yesterd::>.y I made evr'lry 'C ge·t o .nc o: our 

... in C"l<lrendon County on the p rJnc tc flnd o 1t hn,J 

1/'Gi." J.C.;U3.lly in &EJ o: and I cou d noi: a;10Jd 

.10 case? 

f..:s. 

Jur:r01ce Clarlc: Fm·J ma;.1.r ir }'rincc Ed 1ard a .. l.!ll; i. 

Ju1stice Clarlt: The CouL"tB named them 1n tho.{; county? 

4!·. f·IB.r hall: Yo , oir. 

On ;;hat poin'c r cou t plc 'I 

;.t.U J U 
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nd r the three-Judge sta tute 1med t having decl red 

unconstitutional test tute of sta · wide ppl1c t1on, nd 

he constitutional provision obviously, an t t the cla e 

9.C ion is merely a procedural devi.Je th3. t 1nute3.<l of 5 or 

6 ·housand people or what have you, i nste d ot putting a 1 o f 

t h it is just merely pro. "i ural. 

Eut that the effect of statute oeing decla r ed 

by thl c_urt does at lcDs t have 

si...,nific nee o.s >·Jitne :J the · ;.ct that t he s at 

.:•e .uires you 'co not1fy t he s·i: 3.t e a. 'dJJ •1 cy encr cJ.l ·hat ycu •c abc, L 

i:o 'ttack his eta-cute . 

And uo that so rar e.s the b:.tsic ios ue J n thi o c· .:J-

i s oncerned, _·c :ts to ve the · tu'ce c.1 c L:n"ed 

.ccnstH:u ion:,.l 

Once 'C'le conr,; '·itv.tiona J. pr v "ion _n rlte :J'0 tucrw 

_,::..•cbler., as ··o i·Tl1e ··1 or n':: t a o :·:.·:t.c :.:..::; coil G cc 

uncic:? a. s '.;o.tute th.l'G i:3 t:. ,;c:.-;u.;. t c:. · r:_..:. 

In..; faro as t. e dlcb?ic'C. :1.1' ol .t · jxl chlu c· .. )J :1'1 

!oncerned, 'I' t;he ncgroeu not nJ.m•:d> •·1c e·"e crt l i n ao ou' 

ehot'l ·i;ha.t \;hey :!.n'cer· 1 ·•ne uny time b 'fo e 

• ynnm; and mere:!.y t in'.; they arc 111·c 'lin the claoa 

ved . 

Once chey do tha ·., they (;'J.n t2.ltc Vo · 

. mod p· · 11 u1d • . v: . 

.me poal\;1on t 
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Chi f Justl.c : Mr. 

n that ubj ct 1n your brief? 

429 

ra 11 1 r uthor1t1 

Marshalls No 6 sir . 

Th<3 Chief \o/o 1 you r n ah them to us? 

Mr. W! wi ll b : l ai to, o1r, but I o y 

n 11 franlmess that they are pretty .. 1 ch th same 1 : t 1e 

' elicitor there 1s r eally very l ittle dlspute on 1t. 

It }"l.as not been dec ided y 0ourt ' ut t' e . 1n[S 

I to say is aside fro .1 these caoco J tlut 1 t is the 11:0 . t 

d ifficult problem if every n-.1 ro in the South lus to go to co ··· to 

t;et the righ·i;s tha- everybod}' else enjoying 11 ti· e 

I gran'c that i t .is not b · f o:e ) ·ch co rt . Bu: 

e thought tr.e clas::; actior. w•l dc'Jice s o 'cha·i 

.:. c comes dot·rr.. to t e dis 'c ict coul"(, I !C!t.n whe n the j ud ,er.1ent 

o t of the dis'cr·ict co rt, ·.h CV'er. is D.d ir.:l.e' ··rir c 

ha policy \'J ill reo::ogni ze the la :;:.rKl n jt,s'C ac-:m t 

•. cc 'che of Olda.horra or e :;.tt into t.he IJni 't 

.:,.. 'J:exa ·but _et all negrc l: who are C{l.:alified i n. 

Franict'urter·: If it V1ould noi; inter• fer · 1·11 ·h 

.e couroe of the argwnent you ul t1m9.'·ely have in mind, 

1 care \;O sketch \·rhat you eee to ·oe th uequenc of 

;(;e, ::J of ev£; 0 if there ·c a decree in tci'ms, uay t .t not 

of thesE' 400-odd , Hhatcvc:r the n mber may be in the 
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not on or .; \ e e ildr n h d be e e ud f ran ny hi 

e ool in t 1 t trict for re on of 'olor . 

s ppo e tmt w r ,., the deere # do you s _e or 

on emplat s the con equr:nce o t t.h t e ? 

tt'. f13.rshall: If th':l· ·CrE'C N ·r rn I· it 110 inr; 

·n.?n I I·Jould be s.lmos t c rtain t h th "'Chool hrot :Y\ 

i er s l'lOUld CO c ir. o the di<jtpic court lt 1 r u ( !'El 

his i po..,Gibility t h.f.t I h'J.ve ·o p \ tiJO on . 

f ·(;hey don r t 'J.d.Tl1 t t 2 m G.l16. l1C f . 1 c "" .... uz,gem on o L 

or,tem!;)·c -Ji 'l;h the i stric '.:; Cour'c 

11 . ci. you t :1; (. \'! li.ld :!.n vol ru .; t ll · ::q • .' i'lC' .! ? 

.. x , r . .:t:C'sl:a ll: '1 L!.e:y- r ei't· s • 

J 1...ot :l.ce 'Jtvx 'w.o:i: ·t;h' hunc:. t c tF 

t c 1r h 1.::r. st•.cl.c 'l'i;S \•lo'"t lc h.noclr. , .. ·,;. of tb.u '· J ' c 

..., c .c ol s ... 

.. J: . E3.rfj.J.ll: 0(1 oh_. ,;.:_·,\; : ui r , L Ot t!CC. 3:.. 

,Jus tice F·canl:tfur' t::c: I J 1 ulc : b"' l:J :.=t \ e cu .l , .1.. 

u.t j us t t. 

or e 
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t cet .r . •rhe• uld say "Th p .o nt pc) cy 0 

dmi e ion t- ' d on r 0 , tlu · 1 gon lou Nc huv d 0 

othe on tl The 1rst thin N ld to h "" 0 l . "' t.l 

t ·th y o.:'.:;. e cl ·i;he pupul· \: l 1 t c Jchoo • o. ul ·.-

-- ion. t h n :.: d aoo :une th y d J o.•.1 .:..ztric·; • ''..l 1 .:; l\ 

·.., h 3 of e b t .•o li !l ol 

21 'e in the of ol b:i.cl. 

Tl: · ·6 <Jould blo:: p i"oble. Ilo 1 • 

P:."•)blem 2 o .ld then be. 11 ·:r :. r goln , t , 

ab u:. r · ·ce:;.ch ? 1 

Nm1 'chat there iG no reo .; •1 :.1hc1..,'.; ;,' it a;. ( 

.:.·l.chero ···here. 

Th:!.rd t·rould be thv problun <:.·- : t.n t::•:J.n::> o,:-'· _,t:: 1 •• 

t· o bu:J.;s down the so.me r•oJ.c., one taltlr!L '2:J 

.. 

Ju::r;:tce rranltf' rt :..r· : 'rh:c"ushout all t h1o pc.!'lc I 

2ldn 1 t lm ou hct•r long ·chat t<Tould b . , t here t·roulc1 be no <4C • ua. 

c unze in the act !.'3.1 intake or studon···a, i"' h:l- rlght? 

'lX'.. I ·wuld oa, ao, yes, oir. 

Jt: s\;ic e Fran tf'v.r't;13r> : All r·ight . 

f·a> • f.J rsha11 : · ot: ld SCJ.'! 'l:h t th,., po m; 

l nr ( I '' 

LoneDissent.org



4_2 

nd e wn1ng that t hey r doing t t nd t ti 1 

going on, they m ght COM"' i nto th tr1ct 

or further reli r, to 8 y n 

good on this. \1 just do H ullt 1 r ..le 

ble time . " Or , "We would go i nt o court :J · are >lo 

. rcceeding in g od fai th," e ithel" ·m, e distri ct woul ! • 

t t s t ge d cide a.e to h · ther or n t 

· rc.cseding !: good faith , ... t whic ::; '·age the d1str>1ct court \ oul.d 

nave: t he ex- ct sa.me l eel•lay that ha.s been a.rg11cd for> o.ll alone. 

Justice Frankfm•tGr: NotJ :J.S to 1 ry ochool ·, 'cb t 

i 3 if that :l.3 what they o.::•e called 

ar. Ye ,::;, s:tr . 

Just i ce he L-"Obl .n 'lOt b 

·erent be c9.t:.De thz number .1-::es a J 

reB_ .. onsibil:..t.ics of' t he l<..·. t'. oi'i'ic t:!rs .ln v::..ro:!..c.u.::; s .:;; t c::, \ h< z· 

· ou::..d be a ccnscious der;;ire: ·co neet th order of th· ::; Court .. 

- a .t ass tuning the/t.: this pz•ocess •hlch ycu o t.:i.inec .. oulcl 

l"C<:;eed 7 ·(; that be a prcce::;::J :..n e •.. cr cne ol· thes 3C.J.c ., 

l. .t.r.•lct s? 
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. The o ly thlng 1es we are now on th1 do-1t-r 1g t • Y ...... 
point. 

JuGtice Franlct'urter! Your analy oho·-:s t h. t do- ·.; -

.. ight-2.t\13.Y 1. erely me.:ms s how that ;ro r do i n i i 

tc do it right away 

M!'. M3.r hall: I t !l.ke th . pos ilion, L, Ju .·Leo 

-:r nltfurter .• this has been in the i.>J.cl< of vur• m n•is sinc1_ 

e tion 4 1a ) and the others all ole as to o 

, t ·Je r, i ll be r•equired to ans\IJer thio 1n t5Y• con'.:;ext 11h l. c .. 

t.c h3. v been ama·:cr-ing thi <·, or t·:h ·i;h · r 1 t \l.l:J no ; th<..• q c-: tt .1 

cf contempt , tha.t. it t'IOuld lY·Wer cc.m0 up e::c )'i. on c nte1.1 ' , 

C> I JJ. c:' 

u c: oul.O.n por;cibly l)rcuc 

f. 1' ( • .(' 

J'u:::;t1cc Franltf u·ta·: t 

l1 . '('> .' 1 JJ,"' :1.e IV' 
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·1i th ua • We would not recognize t 

Justice Frankfurter: Well an attitude might depe d o 

vhe non-availability of teachers. That might be an t 1tud . 

l!'. r-1arehall: There \fould alHaye e avail· b111ty of 

.ompetent ca,pable negro t ea vhers, ahJC.ry::.; . 

T'aere 10 no shor'cac;e. And I \:hi lc i 

sis nificant in New York --

ve y 

Jus ticc I<'rankfurtcr: I J.r.l not :_; hv y ou o. y i;l 

sith such confidence. In dif_crent l ocJ11tie 11· 

J.S you lmot-J, bette!." 't:;b:m I --

.'£-. I-13.'-"Shall : Yeo , sir . 

Justice Fran left r·ter: t·!h tl.c ,.;ou. tJU h 

ch it 

trnt don · t :-J :mt ·iJo lecwe e c..,auac 01 l o. · l·JI t • -, I 

.nc b c .u-:; they are co ;·I<.:J.l ·t; ... "·J.in:c_ i-iJf l' 

·t:::t·c. Non' t .lire the1n t.e<:al..' c de • 

very I ' ) 

:or'ch ;>!'o1ln;:.. 1-l1CJ t<.lw 

ponition : They the ncc;ro teachcro oxoc 

.nor- college training . 

Jut/ icc F'ranltfur•·i;or: "lo\ nJ.vc 

·,;his Cow t ii ·1 con:Ji 1 · rablo 

-·c;r tec..chcro. 

• i":Jr • 11: ,. fJi 

.Jt ·i;cd i-ho• •- ::: · r.d· I' u 

... 
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435 
r ct that they would deprive the tlhite ol1ldren or th b n tit 

r uperior t chers nd fire th e oh ra . 

Justice I mer l y suggest d 1r the 

.:lreas or education that I kOO\'J sor. Cvhing be t l e thor 

of well - equl pped teachers is not th r e. 

' I . rr.arahall : \ ell# 1 t i a 0 t he broa d gefll:: ' · 1 

.:igureo, • · •. Justice Franl:furter , but o '.jh ncgl'o ::.:.d 

•Je are cing t he an · in a ll fra ... a:J 'cho 'cto ne 

Ge:-;eral of !:lorth Ca.rol in, .. Mr L:.lw, n 'ld t iJ SOL t.1 tl :h i• 

'l.bout one nr the fc\-7 placnJ they co"l c;o'c oo1l<. 

contin ue this clas · p int I s e l ' 'ect 1h e 

n1 0.1 rc .. :: ol' <· jU('•::,tl 

c see,;.;.. ·cc n.e that if ., e , :;.n: d .L9,ir ·u 'n C'..!.:: 

...... oer :J.re .;dmitted, I 1·so1:.l aot i::l 3 · t_ rE 1 t'f c 

• :.L. s 1!' yet, Oi.1ly ,d ·1 'c tecl .. :l.f thl!' · 1001 · o<L d onl 

f c Ter, -t sc ,,, ''o m · \''C • aVf;.. "' be 1' D .• 1o'c·· c 

c. mo· ... t c · ly by th time t for .h c:.. G 

" ny l1.' not a.l 11 1 h' 

n i;h t '1 c. 'd 

l 

to 
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I would imagine with coneider ble rel1 nee t t th y 

would interve 

The only thing lt seems to me is th1a , th t it 1 3 oing 

· o be diff icult to conaidet' t his in t he r._rro\'1 n3 ed pl t r 
tegory without the und r t::tndi g t t h ti ole cl 

ill be 1n it . 

T'rot br ings the ne .. t 1·1. ch i s 

ch.;rc I hope he Court \·sill bear n n:i. 't".l or ·h t1' 

li _t , 'lhich I co.e ba c l<: tc, bcc -,uo r;. i t..:r:nl J :i ciul 

: :!'! and otl er cases, ·chei:'c \-J ll G·:) . • ch i.-lm8 :tor n ho 1 

\'!e h3. vc to go b e .. : ere the l · J.J :: .co] uc l' I I 

.... C1 l.on .bou J th:::· . 

I • ,;f ..1. 

u ... ' t 

.;1t'C nded nncl tor; .1 ... to .:tLi. :).i. ·c:w.J :.! l 'Cas:.> :.; "'o • 

l:JY, :hich I or an; 1 t.'J 

.:t Joul d e pend oi' ·o 11'', 

Bu'c; 3.r of thi:J tlw on . 

:lj:.Btment · a nd not sinzl appcll-nt , ll ,· no 0 

.;t•Jrney Gem.·r a.l has said one thing to t'li:; C o•1ri.: j n 

; ) hysical di icult' ef.l '. 1h1ch could 1ot be c·c 'lithin a year 

I 

LoneDissent.org



437 

picked • year bee use w t lked wi t dminh -

r-tors , school officials nd we Jus t could not i n anyt l 

onger than year . I sub it that ric Tob ceo Tr 

.::a.se, which ,qc ho.ve on about the next t o he as" p of' o 1• 

ricf , hich i nvolved a diouolu i on of this ruat 1 t 1 co 

su.id t ha t b c -use of the S.r. 'olvc c:...tua "'Lon and e verythin , 

:Ivweve , i f you arc _,... .... . , ........... .:,.. .... _.. ....-- -" --'- . a v ._ , \,.o l & U Li t l!l h:!..i 

l .. H ... li1_n 6 r .. onth.:; • 

_s - on c ·3.se 1r '· hich -ch:i::; Cour t ci lCJ uo it 0 . '.;l.:: 1...; 

. ! ight, H' t1 else ·J<- r.; (;· m·m, c -.ut .. vc J. r·; s!: c 

01.. 

opin1 n polls, et 

·o ··he nor;, 1 pre •:Jh .. cn t·Jould ·chi.:' typ_ o 

rc. t is C tn:lt r· quir•e them to b admit ·e "' 
'Y, the nent JChocl tei'm, n.nd the con "E) t')'(, ide o I .• nt1 r. 

ef 

.1 I l 
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d 5 which would be to let the other tatee involved know and the 

oth r areas lmow that it will not do you ny good, 1f th r 

were no time limit fixed the eehool off 1c1ale in the oth r 

t a ee that t-Jill follot·s thie Cour will say, i f they 

that thoy h9.d a ch9.nce , just a ch..mce o e;ot ·ing n-- e 1u 

de by from tile District Court af' er 1 l<Jsul t t J.s f:..l 

I l·Jould imag .. Lne that t hey t.Jould not gin aci;ion un i 

_tar the l w1suit filed. 

Ho11ever, if they lmeN tha t 1:., l ;:msui was file 

-1ould have ·co ei'cher deseg:o."eg t e inu cdlat ly or '.'lould get no 

So it seems to that if I am i th:lt , ·i;l.e'l 

c:h.i .;.. ti limit gets so involved •JitL conscltut om.l t•iglw 

..... ::t as Pl"ecedent : effc::c·i; an<;;. so i ' :..''.:;h i rt i;he \ ! I > • l'i-l'N 

onccsrned_,. ·cr,:J.t not-1 'Gh:ls time limit l:J .lth ··1 • 

ullc' d 

.nc. so r.n; nnit to 'chP' C Ol'I't tho.t on 1Jelnlf oi' he ..lPP ll 

we have been appreciative o all of thi3 t·m_ 

.: 'l.a .J has eon gj.ven. 

Ti1 19.3'" thing cou d posol ly . 'lY 1 t I 

n U.v :ln cons iclcr· n,. ;') cblr:.ms a' l'iO 1 

n ·.;lot •If a·· tOt.l 1, t '!i l'i': '· aiel b c .., . 
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propo ow. It 1 the f 1th in our democr tic proceese 

t hat gets us ov0r these. &nd tha 1 why in c 8 

oel1eve that this Court . in the t1 .ne !;)rovis1on . it mu' t e 

h r i ght anj G y tha t it shall n't under any ircu ocs t e 

h3n ye r. 

cn ... e having o.one t h3. \; , the \lhcle countr oil 

; .. '1· t t his r-1-:J. v 17th de isio"'i mean t the protection c 

; 'le r i gh'·s hcL'e involved oi..' any pe·•s cn 1'1 th\; c tegor.f , 

.... 11y negro i\!i] l prompt a c ·ci on \:h c 

d u ·i; is done : 'chen K· tl l ocal J ,f. '..-

of it, ut tc Jor•l;: t 1•.i.r· ·:nw . ,.., 

'! ,c yot. very mu.cl'l 

PI r. J.\.RGUI-1Et!T ON Ht LF OF 'HIJTC • ....:D'I.\ 

.) VA . 

a• l mond ; Hr. Chiai' Jus'lilce, :· t ha nlt you 

• chrJ. ·-. 1 i n Virgill i a t ha1 we have 11 e o l d r . 
;up ,o· · 'f: ou con; . 1':;lo b<:: 'ore ;h C our 

dd . 1yt w 
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ua. 

Ot lerwiee I than t you . 

The Chief JUstice : Than!: you very much . 

Is counsel for S uth Car here? 

440 

Tne san1e opportt ity be t endered to them of 

if tney were here. 

(At 1: 15 p . m. the ora.l to tlere _;onclu ' cd . ) 
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