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The Chief Justice: No. 263, the United States of Americe
and the Secretary of Commerce v. California Eastern Line.

Tre Clerk: Counsel are present.

The Chief Jusitice. WMr., Davis,

ARGUMENT ON BEHALF OF THE UNITED STATES OF AMERICA
By MNr. bavis

Mr., Davis: May it please the Court, thils case comes hore on
certeriori from the Court of Appeals of the District of Coluumbila
Circuit. It arises under the Vartime Renegotlation Act and
concerns the efforts of the Government to eliminate excessive
profits alleged to have been made by thie respondent, the
Californie Eestern Line, on & certain contract wiich it entered
into in 1941.

Californie Eastern owned & ship celled the S.S. VERMONT,
which was sent ¢n & misslion to carry supplies te the British in
East Africa, and the questilon arises, anG the baslec question at
issue, not in this proceeding but in the renegotiation proceeding,
is whether California Eastern made excess profits on that run of
the S«S. VERMOWNT.

Now, the Tax Court, vhich is the court, you will recall,
that has the steller role in renegotiation matters, held that
there were no powers to renegotiate this contract which
California BEastern hed entered into because the Tax Court thought .
that 1t was with the British Government and not with an agency of
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the United States, and the Renegotiation Act requires, before 2
contract can be renegotiated, that they have to be with certain
named departments or agencies of the United States.

? The Government, relying on various previcus declsions of
the Court of Appeals of the District of Columbla, that it vould
review a Tex Court holding in a renegotiction case of thls type,
sought réview in the Court of Appeals. Somevhat to our surprise,
the Court of Appeals held thet it wes withoutv authority to re-
view this kind of question in a Tax Court renegotlation watlor,

and so the case was brought here by the Government on cerieriori,

and I would stress that the issuc here is not the baslc re-
negotiability of California Eastern’s charter Lo cerry supplies
to East Africa, but the question is whether the Court of Appeeols
of the District of Columbia Circuit has euthority to review the
holding of the Tax Court that thet contract was not renegotieble
under the World Wer II Renegotiation Act.

If I mey state, shortly at the beginning vhat our position
is, it is, one, that the Government is entitled to the same rule
which the Court of Appeals has been epplying on contractors'
appeals to that court in renegotiation matters; and, tvo, that
the issue of contract renegotiabillty is within the power of the
Court of Appeals and should be reviewved there.

This case involves on ship line alone, but there are tvwelve
other cases pending in tho Tax Court involving the same general

issue of the renegoticbility of & Red Sea charter, & charter to
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carry supplies to the Red Sea.

The facts go back to the period in the spring of 1941,
shortly efter the Iend-Lease Act had been passed, and, of course,
pefore the United States entered VWorld Wer IXI. Pregident
Roosevelt, in April, 1941 dirvected the Maritime Commission to
assemble a fleet of two million tongs, & lerge part of vhich was to
be used to carry supplies to the British who had just captured &
port on the Red Sea and were engaging in the famwous North African
carpalgn.

The Maritime Commission vas designated by the Presldent to
make the arrangements end to essemble this large fleet. And The
Commission did so.

It held conferences and discussilons vith the verious ship-
owners, including vepresentatives of California Bogtern, and they
discussed the terms of the charter and wvhat the prices should be
and what should be done under the charter. But the cherter vas
not signed technically by the Maritime Commission. It was signed,
for reasons thot I will go into o little while later, by the
British Ministry of Var Transport, because the Britich were to
receive these Lond-lease supplies.

However, the S.3. VERMONT, the ship which 1s involved in
this Ease, salled before the actually signing of the charter. It
sailed during the course of the discussions and negotiations be-
tveen the Noritime Commission and the shipowners. And I showld

say thet the British Government took no part vhatzoever in the
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negotiations and conferences relating to this cherter.

The funds for the payment of the contract, the payment to
respondent, came solely from Lend-Iease funds. They were a fund
appropriated by the Congress under the Lend-Iecase Act, and the
British Government undertook no responsibility for puyment and
made no payment whatsoever.

Now, the bulk of these funds were paid to respondent before
the enactment of the Wartime Renegotlation Act on April 28, 1o42.
But there was a substantial sum, somethling over $15,000, vhich
was not paid until after that time. The Renegotiation Act
provides explicitly that it covers &ll contracts which are un-
performed as of the date of the passage.

So the Government originally took the position that the
Renegotiation Act covered this contract, uﬁich the Government
said vas in substance with the Maritime Commission, an agency
named in the Renegotiation Act.

First, there were efforts made and voluntary renegotiation,
because it was discovered after the finishing of the voyages that
vhat appeared to be very large profits had been made on these
Red Sea charters. The risks of the voyage turned out to be much

less than had been anticipated, and in some Quarters it vas felt

that the profits vere excessive up to 100 or 80 per cent in the
matter, and, as I say, efforts at renegotiation vere undertaken,

-

but they were undertaken unsuccessfully.
The committee of Congress investigated the matter and came
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to the sam= conclusion that there had been prime fecie large
excessive profits, and recommwended renegotiation under the Re-
negotiation Act. And this was coumenced in Novenber of 194% by
the sending of a notice of renegotiation under the statute to
the California Eastern Line.

Shortly thereafter another company, the Waterwmen Coumpeny,
which wvas in the sawpe situation, and also had a Red Ssa charter,
tried to cut off the renegotvietion administrative prcceeding by
bringing a declaratory Jjudgment and injunction action in the

District Court for the District of Columbie, and thelr claim ves

B T oot

simllar to the clalm which the present respondent has mode, that
they vere not subject to renegotiation because their contract was
not with the Maritime Commission, but with the British Government;
therefore, it did not fall under the Act. And they eald it vwould
be a waste of time to go through the renegotiation proceedings
because it was clear they were not covered.

| The District Court here threw out the case on the ground
that they had to exhaust their administrative remedies, clting
and relying on the famous cacez of Myers v. 3ethlehem, vwhich had
made that holding for the Labor Boord some years before. But

the Court of Appeals for the District of Columbie reversed. It
thought that the primery lssue of whether the contracts were re-
negotieble at all was jurisdictional, and it thought it could
declde that, and without requiring or without permitting the case
to go through the normel course of administrative pro;ndmp.

LoneDissent.org
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And it sent the case back for trial on that issue. It had cowe
to the Court of Appeals solely on the pleadings, the allegation
of the shipowner that the case was not renegotiable, and the case
was sent back by the Court of Appeals for triel on that issue of
contract renegotiability.

The Gevernment sought certeriori, vhich was granted, and
this Court reversed the decision of the Court of Appcals of the
District of Columbis.

This Court said that the doctrine of primery adjudicetion,
the doctrine of exheustion of eduwinistrative remedy, should apply,
that the case should go back to the ordinary courgse of aduinls-
trative proceedings through the origlnel renegotletion agencies,
and then on to review in the Tax Court of the United States.

I will have occasion later on to discuss more fully this
decision of the Court, because it is relied on very heavily by
the Court of Appeals in the present case, and, of course, by
respondent.

Well, these cases dld go beck, and I should mention that the
present respondent itself filed a declaratory judgwent action
similar to thet filed by Waterman, vhich was kept in ebeyance
pending the resolution of the Watermen controversy, and after
this Court had dismissed the Watermen case, the present respondent
also dismissed its case, and renegotiation proceedings through,
of course, respondent and the other shipowners clliml& that their

cherters, thelr contrects, vere not pubject to renegotiatilon.
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In 1949, the Chairman of the Maritime Commission, which vas
the renegotiating egency under the statute for this purpose,
held that excesslve profits had been mede on this contreet. Out
of the gross recelpts of sowe $350,000, he found thet $164,000,

a little less than about 40 per cent, I should say, veve ex-
cessive.

Now, the Renegotiation Act provides for a de novo procesding
in the Tex Court. It is not & reviev proceeding in the sense that
it is a reviev of administretive findings. It is a completely
de novo proceeding, vhich vas instituted by the respondent here
in the Tax Court. BEut because the respondent cleimed that it wes
not subject to vengotiation at all under the contract, it moved
to sever tThat issue and two other compareble issues before any
determination of excessive profits was made.

The Tax Court granted that motion and set this issue of
contract renegotiebility down for & separate hearing. And so
there has never been In this case eny determination or finding of
the amount of excessive profits.

In the Tax Court, of course, respondent and the Government
put in their case, and in whaet I say about the Government's
case, I am not intending to suggest that the issue of contract
renegotlability is now before this Court, because it is not, but I
do wish to assure the Court that in our view we have a substantial
cage in that a review of our case in the Court of Appeals of the

District of Colunble may very well result in a determination that

LoneDissent.org
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California Eastern's charter was renegotiable, and therefere
remand to the Tax Court for a proceeding to determine the amount
of excessive profits.

Now, Californie Eastern's cleim is quite simple. The
charter was signed at the end by the British Ministry of VWar
Transport, and they say it is with thot agency end not with the
Moritime Commission at all.

The Governuent's case, on the other hend, is that the British
Ministry of War Transport was in effect the signing agent fox the
Meritime Commission, and also that the Renegotiation Act is an
effort by Congress to eliminate excessive profits fron all cone
tracts peid for by Government-eppropriated funds, and that under
the terms of the Renegotiation Act, this contract was a contract
with the Maritime Administration.

As I nave said, all the conferences and discussions took
place between the Marlitime Comnission and the respondent and the
other shipowners. There were no conferences and discussions with
the British et a2ll. The Maritime administratilon intended to
enter into & contract, in our view. We rely on various resolutlons
passed by the Meritime Commission at that time.

The funds were cleerly to come from the United States Govern-
ment. There was not even to be the use of the British as a
convoy. The Maritime Commission was to pay directly to the ship-
owners whetever amounts were due them under their charters., And

this was actually done.
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As I have saild, the funds came from appropriated funds
allotted by the Congress of the United States.

Now, the British did sign the contrect, and it appears
from the various negotietions and conferences which eve in the
record and vhich, of course, yould heve to be considered if the
rerits of the case vere to be decided by a court -- 1t appears
from those discussions and negotiations that it was not cven
certain that the British were to sign the controct, thet 1T woes
only at a very relatively lote date, I belicve after the coalling
of this ship, the S.S. VERMONT, that it was definitilvely decided
that the British vere to sign the contract, and I neced not

speculate to the Cowrt on the reasons vhy &t the end of lay and

June, 1941, it might have been thought undiplomatic or inw
appropriate for the Federal Government, the United States
Government, to sign & contract for the carrying of suppliles to
the British Government in the Red Sea Whén the British Government,
vhich waes not then our formal ally, was undertaking the North
African campaign.

Now, we rely on all these materials, as I have sald, and we
rely on two further, and we think very significant, documents.
The first is an official statewent by the British Government
which was procured for the purpose of this case and vwhich states
that the British Government considered itself at all times to be
the agent of the Maritime Commission, and that the Maritime

Comuission, or the United States Covermment represented by the
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Naritime Commission, was in substance, in actual effect, the

charterer of the ship. And we also rely on &an exchange of

correspondence betueen the respondent, Celifornie Eastern, and
the British Government in 1952, after the caso hed been through
the Tax Court and vhile it vwas still on gppeal to the Court of n .f
Appeals. |
(i) The California Eestern sent & refund to the Briltish ; i
| Government. Under the terms of the charter, certain refunds vere . i
£to be made if the war »isk premiums turned out to be less than
expected, and there was & refund due of cbout $12,000, This was

sent by the ship line to the British Ministry of War Transport,

vhich promptly sent it back, saying, "Ve are not the chorterer;

vy

the Maritime Commission is the charterer. Ve ucre the ogents

ik il o8

g ot e

only, and they are entitled to the money.”

Now, as I have alrveady pointed out, The Tex Court did not

SO e, i, A

accept our arguments. The Tax Court held, in a decision vhich

2 <\ idaih

vas revieved by the full Court with one dissent, that this

charter was not with the Maritimwe Coumission, but with The

b+
i o

S

British Ministry of War Trensport. It indicated that it reached

i

its decision reluctantly because Lt thought that the purpcse and
policy of th2 Renegotiation Act would require the elimination of
excessive profits i a contract of this type, but nevertheless it
felt bound LY what it viewed to be the situation and the terms

of the statute.

Tn reaching its decilsion, the Tax Court, Through Judge Raum,

LoneDissent.org
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excluded the official British statement vhich I mentioned, as
not prouperly before the court, and even thc.gh the judge said
that he had looked at it, it is quite clear» from his discussion
that he did really grant it full credence; he vieved 1t as the
views and understanding of some unidentified louer ranked
officials of a certain designated Dritish agency rather then as
a formal official representation through diplowotic chiénnels o.
the British Government to the court.

Also, the Tax Court decision wests, in our view, on two
erroneous basic premises, particulerly the premise That the
Mapitime Commission at that time was not empovered by the statute
to melke a space charter, & space charter as distingulshed from o
bare-boat cherter. This was & space cherter. IL was not a bare-
boat charter. The Maritime Commission mway well not hove hod
authority to enter into & bare-boat charter in vhich Uhe charterer
tokos over the entire operation of the vesscl. It mey well not
hove hed the authority ot that time to do thet, but we believe
it ©o be clear that it had the right to hire spoce eboard this
ship in order to ship supplies, and that is exectly what vas done
here.

Well, as I said before, the Tax Court decided adversely to
the Government. We took the cese to the Court of Appeals, os I
have said, also relying on & line of six or seven previous de~

cisions in which the Court of Appeals had in our view gsaid that

1t would rveview the issue of contract renegotiobility, vhether
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a contract was renegotiechle under the Renegotilation Act.

The Court of Appeals phrases this line of dewercation in
the terms that it willl review constitutional and Jurisdictional
issues. And the lssue reelly arises because of the terus of the
Renegotiation Act, which contains a finality clause which I will
heve occasion, I believe, to discuss ot considerable lengih &
1ittle further on in the ergument.

Suffice it to say thet the decicion of the Court of Appeals
vas adverse. Ve egpplied for rechearing en bonc, vhich ves denied.
APtor the denlal of the rehearing cn banc, three other re-
negotiation cases were heard orelly by the Court of fAppecals by
differentc panels, panels different from the one which hod decided
the present case. And at the oral hearing of those three cases,
which took place in lMarch and April, 195% questions from The
bench geve Government councel clecr indicutions thet those
merbers of that court hed grave doubts as to the correctness of
the present decision, and &8 to vhother it should be applied in
the cases then pending before the court.

Justice Frankfurter: Evidently ecssertive guestions from
thet bench cerry more significance thon, sometimes, assertive
questions from this bench.

Mr, Davis., I do not think so, Mr. Justice Frankfurter,
because of the possibllity that the Government might find itselfl
in the position that in an eppeal token by it -- and thif

particuler cese was the first eppeoal talen by the Government in

LoneDissent.ord
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a renegotiation case to the Court of Appeals -- and in The first
appeel it was turned doun on the ground that there was no reviev.
Well, the Government faced the pessibility that 1T cppeals
might be barred on the ground that the court had no povers to
review, while on the contractors'® gppeels, the court would enter-

tain the cases and consider them on thelr werito.

he case is nov here, and there are really, I suppogse, tuo

the most basic one, is whether thewve is any review at all, any
review at all in the Court of Appeels of o Tax Court renegotiatlon
lecision. And the sccondeary question is, if there 1s roview 1In
some measure, does this case fell within the revieudble wea or
outside it?

Now, es to the question of reviewability or not at all,
thet turns, of course, on the wording of the finellty clause of
the Renegotiation Act when it is reod in the light of iis back-
ground. And thet appeers in the Covernment's brief on page T3
It provides upon the filing of & petition for redeternination in
the Tax Court, the Tex Court "shell have exclusive jurisdiction,
by order, to finally determine the amount, if any, of such
ezcessive profits received or accrued by the contractor or sub-

contractor, end such determination shall not be reviewed or

pedotermined by any court or agency."”
Justice Black., Did that contract have to be in writing?

Mr, Devis. There 13 no requirvowent thet it be in writing.

LoneDissent.org
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The court belov was of the view that this issue uas fore-

closed, that the decision of this Court In the Watermon case,
vhich I mentioned a few minutes ago, foreclosed the decilsion, and

# neld that the issue of coniractor renegotiability, vhich hos been
called in ordinary renegotiation parlance, the issue of coverage,
that that issue, when determined by the Tax Court, was final end
conclusive.

But as I believe I have already mentioned, the Waterman
opinion clearly indicates that all the Court was deciding there

wos that the shipowner had to exhaust his administrative remedies;

he could not attempt to foreclose the edministrative wewedy by
coming to the Court in the first instonce. Ille hod to go back end
go through the renegotiation process, including the eppeal to the
Tex Court, because the opinion OF this Court makes it absolutely
clear, in our view, that it was not determining what would be

the situation after the aduministrative process had been exhauvsted,
after the contractor had gone through all steps set forth by
Congress in the statute.

The Court referred several tiwes to the lyers V. Bethlehem
cese, and said that the situation was the same, that the contractor
here and the employer there was required to exhaust hils adminis-
trative remedies and could not geek judicial intervention in
advence., It said, of course, the Tax Court and the renegotiating
agencies will have power to determine initially issues of con-
tract renegoticbility end other lssues of lov and foct that erise

LoneDissent.org
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incidental to and in the course of the determination cf the
amount of excessive profits which the contracior mey heve wade.
But the Counrt also said that that is for the Tax Court in the
first instance, and not for the Distriect Court in the first in-
stance.

The shipowner had tried to have the District Court decide
thaet issue in the first Instance. And this Court sald:

"Whether or not the District Court ever can decide that
issue, it cannot do it now, and at this tiwe end in This pro-
ceeding it cannot decide it."

In effect, the Court held that, "We reserve for the future
the question of what judicial weview there can be after the
edministrative procedure hes been exhousted,” and that is pre-
cisely what the Court continued (o do in renegotiation cuacs.

There have been two renegotiation cases in this Court since
the Wetermen case, the Aircraft and Diesel case in 331 U.3., and
the Lichter case, which upheld the Constitutionality of the

stetute in 334 U.S. And in each of those cases the Court went

.out of its way to be very explicit to say that they were not

possing upon and indeed were explicitly reserving the decision
upon the question of what court review there would be after com-
pletion of the Tax Court remedy.

So it is quite clear, we belicve, that in this Court the
issue 1s open., It is open in this Court. It has never been

perseé. on.
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Now I come to the part of my argument which may be con-
sidered & confessicn of error, not a confession of error in this
case, but a frank description of the Government's position on
thic issue over the past several years, Lecaouse the Government!s
position vwhich I am expousing &t the ber of this Court todey in
1955 is not the sawe as the Governmeni's position talten in 1044
and 1955 in tThe midst of vartime renegotiation end litigation.

The initiel position which the Covermment took at that time
vas that there was no review at ell of Tax Court reoncgotiaticn
decisions on any issues. I should say, and I have been over the
Governnenti!s briefs in these cases, that it vas not taken with
an extrere amount of dogmetism or with undue firimess, and you
will find in the briefs waverings and quaverings evon at that
time, but on the vhole --

Justice Frankfurter: It was just persuasivenesc or under-
statement?

Mpr, Davigs: I think not, Mr. Justice Frenkfurter. I think
it vas perhaps the unsureness of the ground.

Justice Frenkfurter: Anyhou, you ebsolutely diseavow any
of this record in the past?

Mr. Davis: Precisely. But on the vhole, the Government
did talke the position that there was no review.

Now, the first case in which an effort was mede to attain
review after the Tax Court entered its decision 1in a CM of

lppeals was the U.S. Blectricel Hotors case, vhich vas heard and
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decided by the Court of Appeals for the District of Columbia
Circuit in the early days of 1946. And in that case -- 2nd
that 1s the case in vhich the Court of Appeals enunciated Che
dectrine thet despite the finality clause, or I sh.uld say, not
despite the {inality clause, but under the terws of the finality
cleuse, Constitutional oend jurisdictionsl issues were open Ior
veview in that court. In that case the Covernwent did cale the
position that there was no review at all of renegotiatlon de-
ecisions, but it is quite clear why the Governmwent Toolk that
position, and this is clear not only from recollection, but from
the terms of the Government!s brief in thut cose.

The Government was afraid of The trewendous awmeunt of
litigesion clogging and lmpeding Uhe continuonce of rencgotiation.
There hed been threats of injunctlon litigation, and many in-
junetion suits had been brought, and the whole fear and
apprehension was that renegotiaticn would be impeded ad infinitum,
because it was not scught by many contractors unless there vas a
qguick deter.ination by en agency such as Tie Tax Court.

The Government's brief in the U.S. Electrical lotors case
seid:

"1¢ preview is grented in this case, the Court of Appeals
can confidently expect that in every single one of the 500
renegotiation cases nov pending” -- that is, pending early in
1946 in the Tax Court -- "it will be asked to review all Xkinds

of questions of lev end fact, end ve vill never have an end vo
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the elimination of excessive profits, vhich Congress hos set as
one of the primary gcals of our ver effort,"

That I thini vas the major recson for the Govermwent's
position. And there was another reagon. At thet time the
Government thought that if review were alloved at all, it would
e & full-scale review, exactly the seme kind of review on all
questlions of law, including substantiol eovidence, such as io
given in Tex Court tux cases or in other cases decided by
adminlistrative agencies, and of course, if thet were docne, there
vould be an invitation to contraclors to seek review on 2ll kinds
of issues.

But, of course, the Court of lAppeals did not grant thet kind
of raview; it granted a limited type of review, only om Con-
stltutional oy jurisdictional issuep. In this Court our pesition
vas primarily in cases that came here that the lasuve did not have
to be decided, but if ve were pressed Uo it, and it did, as I
said, with certain exceptions, in Aircraft and Diesel, for in-
stance, we took no pocsition at all on finality. But in general
the wavering line wes that Congress hed and could constitutlionally
endow the Tax Court with full esuthority to decilde all questions
in renegotiation cases.

Justice Frankfurter: Is that in controversy?

Mr. Davis: Pardon me?

Justice Frankfurter: Is that in controversy? The power?

Vr. Davis: Of the Tex Court?

LoneDissent.org
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Justice Frankiurter: No; the question of leaving it to
the finality of the Tax Court.

Hr. Davis: DNo, I do not think it is in conivoversy, Mr,
Justice Frankfurter.

Justice Frankfurter: It 1s merely & constructicn of the
statute?

Mr. Davis: Yes. But I would say this: I will try to
bring it ocut more fully, Tthat one of the factors In decilding
the issue of counstruction was the belief, merited or unmerited
at the tinc the statute was passced, on the pert of Governuent
and non-Government agencies and outside contractors, that it
could not be done. There wes at that time & belief, and I say
regardless of wvhether the belief wos merited or unwerited, there
was & belief that Congress prcbobly or possibly could not endou
the Tex Court with final authority on -~

Justice Frankfurter: That mekes the Government's position
rather bold, does it not?

Mr. Davis: Well, I think it does. I think it was a kind
of forerunner. And only in thet aspect 1s the issue in con-
troversy here.

Now, where 1s the Government's position different today?
This is 1955, not 1946, We ere looking towerd the end of
litigation rather than the beginning. Further, actual experience

has phown the 1lnaccurzcy of our proohecy. The original

entilcipation vas that review would be sought in every single one
) LoneDissent.org
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of the Tax Court renegotiation cases. There have beon 900 Tax
Court renegotiation cases, and revicv hes been sough® in
tventy, I believe, or pcasibly twenty-one or tuenty-tvo cases.
And so experience and history have proved the falsity of our
alarms, and this we believe iz a factor that should be talen into
consideration.

Justice Franitfurter: So thet this problem hasn't a large
scale, has it?

Mr, Devis: It is not of as large & scale as we feresan
and were alarmed about in the earliy days.

Secondly, the general megooure of review, the limited type of
review on so-called jurisdlctional and Constltutional issues which
hes been accorded by the Court of Appeals has found generol
acceptance with contractors, and the Government is content at this
time because review of this type hos a kind of preventive,
curative and hyglenic veluc, vhich I think both sildes in these i

renegotiation cases find to be an importent element in the Tax

Court,
There is a further fector. In 1951 Congress adopted a

new Renegotlation Act., This was after the Koreen episode had
begun, the 1951 Renegotiation Act. And that Act contains ex-
actly the same provisions for Tax Court de novo proceedings as
the present, or the Act which I am talking about, the 1942-43
Act, and 1t conteins exactly the same finality clause. 3'.‘? vhen
that Aet wes moing through Congress, the committees vere told
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about the rule vwhich the District of Columbia had edopted in the
five years previously, in the U.S. Electrical Motors case, and
there was an indication, not overvhelming, but an indication,
that thet statute was adopted in the light of the Court of
Appeals line of rulings, eand an arguwent can well be wmade by a
person renegotiating under the 1951 statute that that statute
incorporated the Couxrt of Appeals ruling, so that under that
statute review is surely to be accorded. And we think it in-
appropriate and unequal to have & different rule for that
stetute under which renegotiations ore presently preceeding from
that vhich has been eccorded under the old vartime stotute.

Justice Frankfurter: Mr. Davis, may I go back to & question
that you ansvered really & minute ago, nawely, thal ther2 were
contemporaneous doubts about leaving it finally in the Tax Court?

Mr. Davis: Yes, sir.

Justice Frankfurter: I should think it would be relevant
and irportent if those doubts were expressed by members of elther
House in charge of the litigation.
| Vr. Devis: Yes, Mr. Justice. They vere expressed by the
Assistant Attorney General, MNr. Shea, who was appearing before
the Senate committee., He vas attempting to have the Senate
adopt the Court of Clai;:s as the reviewing body rather than the
Tax Court. In doing so he cast doubt upon the status of the
Tax Court as the final arbiter. From his point of view,he said,
it vould reon that there would be endless litigation, because 1t
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was unclear that ycu could leave it.

Now, these doubts were echoed on the Flcor, particularly
by Senator Clark, Bemneitt Chamwp Clark, Senator es he then wvas,
vho was very active in venegotiation.

Justice Frankfurter: Did he have charge of it?

Mr. Davis: I cannot say that he had charge of the bill, but
he vas on the comulttee and very active in it, as the dehates
showe. e did not tale a firm pesition, but he certainly echoed
these déubts. And there were other echoes tThroughout the hearing,
and also in the louse debates, although not as strongly in the
Senate debates. 1There is quite strong indication in thoe Senate
debates, particularly by Senator Clerlk, that if you sent 1t o
the Tax Court, really, that might not be any good, becouse it
was not & Constitutional court constituted under Article ITI;
and these things, we think, as I say, ave fectors which should
be taken into consideration.

Now, all that I have been saying only has real warrant 1f
the statute does not inexorably coumand finelity in the Tax
Court. I shall try to devole some minutes to shoving that that
is not so, thet the statute dces not show clearly that the court
has no povers of interpretetion and construction or comnond

finelity and conclusiveness for the Tax Court decision.




in-1
Turning to the Tax Court Statute on page 73 in our briefl -=-
and 1t also appears in the statutory pamphlet which, I believe
has been handéd up to the Court, atpage 37, I would like to peoint

out that 1t says:

"Upon such filing such Ccurt shall have excluslive juris-
diction, by order,” by order, “"to finally determine the amount,
if" any, of such excessive profiis recelved or accrued by the
contractor or subcontractor, and such determination shall not be

reviewed or redetermined by any court or agency."

Now, construlng a statute like thls, the Court hos recently
given us a rather expliclt admonition. In the case of Helklclla
v. Barber, the deportation case heard here, I belleve, two
terms agé, the Court said that in construlng a stotute to de~-
termine whether administrative action is reviewable, the absence
of a judicial review provision is not concluslve, and what seems

to be on the surface 2 bar to Judiclal review is not f'inal.

You have to look at the statute, its terms, lts history, its

purposes, in order to determine what Congress meant and that,

of course, has been what has happened under this statute.

Now, if you tobk these words literally, in the broad sense
in which respondent and others have been takilng 1t, they would
prevent review even on constitutional lissues after the Tax
Court had determined, had rendered a determination of excessive
profits. :

No court has held that. There has been review on
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constitutional 1ssues. The government has not alleged there
could not be review on constitutional issues,

Justice Frankfurter: Whot do you mean by constltutional
issues?

Mr. Davis: For lnstance, one case that arose in the Court
of Appeals was the Ring case.

There a contract was entered into before the Act was passed
on April 28, 1942, The question arose whether the Congtitution
could be applied retroactively to the contract as 1t could before,
and the court held it could, and the government no contention --
This was after Tax Court review -- that the Tax Court declsion
in favor of constitutionality was binding and conclusive; and
certiorari sought was deniled.

It seems to us that if you look at the bare words of fthe
statute they provide that it is only the determination of the
amount of excessive profits which is conclusive, There 1s an
order of the Tax Court which includes a determinatlon of ex-
cessive profits, and the amount of excessive proflts, and also
holdings on other issues of law and fact, prelimlnary lssues,
such a2s whether the contract was renegotiable at all, and on
that issue, there is né provision -- on issues of that type,
there is no provision -- in the finality clause requirlng the
Court of Appeals to stay its hand.

If you compare the statute here with other portions of

the Act, this would become more clesr. I will not take the time
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to point it out.

It Zs pointed out in our brief; but in talking about the

renegotiating agency, of the War Contracts Price Adjustment
Boérd, it provides that its order shall be final and conclusive,
not 1ts determlnation ¢ amount, but its order shall be final
and conclusive.

In contrast, as far as the Tax Court is concerned, it
provides only the determinatlion of the amount shall be finalj; !
it does not even use the word "conclusive.,"

If you read alil thils together, we think it mcans that the
Tax Court has full authority to review every single lssue 1In-
volved in an order of the renegotliating agency, the Contracts
Price Adjustment Board, but once the Tax Court has decided the
issue, the Court of Appeals does not have comparable authority
for broad review. Its review only goes to issues not lavolved
in the determination of the amount of excesslve proflits.

Now, what is the amount of excessive -- determination of the
amount of excessive profits? 'The leglslative hlstory and {
practice under this statute, the terms of the Act 1ltselfl, 1in- ;
dicate that what Congress was thinking about was the actual
appralsal of a business' costs, what profits it had been making,
what risks 1t was under;aking, how much profit was reasonable,
how much was abnormal in the light of previous hlstory, and so
forth, Those issues are involved 1n the determination of ex-

cessive profits, but the preliminary issue of whether you can
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undertake to renegotiate at all, those are not involved directly
in the determinaticn of excesslve profits.

i And when Congress was using the words "to determinc the
amount of excessive profits," 1t is recasonable to assume that 1t
was saylng that those issues within the special expertise of

the Tax Court, and comparable to issues which the Tax Cowrt
determines 1ln tax cases, would be left with the Tax Court, but

that the preliminary issues of whether you undertaoke any review

at all, any redeterminatlon of excecslve profits at all, whether
the contract is a contract between the United States or with
Great Britain, those issues are not for the final determination
of the Tax Court.

Now, how 18 review to be had in the Court of Appeals? ‘here
is a general review provislon for Tax Court cases in 1141 (a) of
the Internal Revenue Code, which is in the Government's briefl
on page 75, and it provides, in gencral terms, that the Court of
Appeals shall have exclusive jurisdiction to revliew the declsions
of the Tax Court, not limited to tax cases, and that provision
can be used, and has been used, by the Court of Appeals to have
review here,

On the whole, then, it is our view that there 18 a mechanism
avallable permaitted by the terms of the statute, which the Court
should not at this time in renegotiation litlgation upset or
review in the Court of Appeals on limited lssues of Tax Court

rencgotlation decislions,




-

Justice Frankfurter: ‘hat statute was in existence when
the Act was passed, was 1t not?

Mr. Davis: Yes, it was.

Justice Frankfurter: as there any reference to this
mechanism, as you call 1¢?

lr. Davis: No, there wos not, Ir. Justice; and, I think,
the reason there was not, was that Congress was solely concerned,
as the leglslative hlstory shous, with the issue of Che existence
of profits,

It was not concerned at all with the preliminary issue of
who Aecides whether you can start and undertake to renegotiate
at all. That hardly does not come up at all, as far as I can see,
and it was thinking solely of the actual process of renegotiation.

Justice Frankfurter: <o be sure that they put the Ilntent
of Congress in here, that 1t was deciding what the DBody of
Legislation means, the Leglslatlon means?

M., Davis: 7That 1s right; in the light of the past.

o

Justice Frankfurter: You assume intent on the part of the
Congress?

lMr. Davis: Yes. There is no speclflc intent, except thet
there was ~-- and I should point out this -- that the 'fax Court
renegotiation provisions came into the Act in February, 1944,
The Act had been passed two years before.

There was no review at all in the Act before; yet, everyone

seoumed there wvas review in the courts, the constitutional courts
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in some way or other, and 1t is clear wken they put the Tax
court provision in, they did not intend to cut down that review
in general terms.

I would say this: That there 1s thot indication that they
did not intend to dcprive people of review which otherwise
exlisted.

Justice Frankfurter: Is it clear that they dld not intend
that? Nothing was said when it was originally passed in 1942,
and this vague assumption, of course, was that 1t was golng o |
the courts anyhow -- in 1944, they provided expressly adjudicatory

rachinery, but nothing as to whether there was a residuum of

general authority; that is a falr statement, is it not?

Mr., Davis: Between 1942 and 104l there were dlscussions
before the House committees in hearings about how, of course,
reviev exists and there were general statements, "Oh, we donit
jntend to close the courts entirely," statements of that typé.

1 think those have to be talen in context with the establish-
ment of the Tax Court mechanism, but they are the most that I can
cather from a legislative --

Justice Frankiurter: I suspect that you can squeeze very
little bloodout of the body of the material.

Mr. Davis: 1 think, perhaps, you are right.

Justice Dlack: It is your idea that the Court of Appeals

would have the right to review questlons of fact? Does the

¢

- - ] »~ 3 4 £ oy
srhnment tekKe enatn v.ew:
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Ir. Davis: Questions of fact involved in the renegotiation
of excessive profits, no. That 1s & question of what costs a
company had, what it¢s profits were in preceding yearc, the amount
of risks that 1t undertoolz, no.

The questions of fact which are involved in the prelimlnary
qguestions which the Court of Apneals has hitherto called jurls-
dictional, whether you can undertake to rencgotlate 1t at all --
in this case, for instance, a question of fact involved in an
issue of whether this was a contract with the Maritime Commlission
or with the British Government -- those issues, we think, are
reviewable under the ordinary plainly erroncous rule to which the
Tax Court decisions are subJect in the Court of Appeals,

. Justice Black: Suppose 1t had been an oral contract?

M, Davis: Oral contractc?

Justice Black: No written contract.

Mr. Davis: Yes,

Justice Black: And they varied from it one way or the
other, on the facts in evidence. Do you think that is or that
would be reviewable?

Mr, Davis: ‘Je think it would be reviewable in exactly the
same way that & Tax Court case could be reviewable; that 1s, 1if
the Court of Appeals found that the Tax Court decislion on that
was plainly erroneous, i1t could reverse; otherwise, not.

Justice Black: Was this decision here based wholly on

v mtetan fontmac’ or was there oral evidence that the Government

LoneDissent.org




21

-- which might indicate that the Covernment, whatever might be

the terms of the written ccntract, had a contract of its own?
lr. Davis: There is a tremendous amount of evidence con-
slsting not only of the written contract but negotiations between

parties; and onc of the arguments that we are moking in the

0]

h

ot

Court of Appeals, ard which, we hope thils Court will allow us to

S

P

make if it sends the case back, is tha

[ ¢3]

there was not only @
written contract, which is the chartcr involved, but there wos an
oral contract between the Maritime Commission and the ship owner
here. That is one of the issues whizh 13 ralsed in the Court of
Appeals, and which the Court of Appeals felt it is borred from
passing on,

Justice Black: Ihis whole guestion, as far as you see 1€,
ig whether the Court of Appeals hes jurisdicclon under the Re-
negotiotion Act to review a decision of the Tax Court when 1t did
not have power to try this case?

iIr. Davis: It 1s exactly tChat.

Justice Black: Don‘t you agree with me?

Mr. Davis: ¢t 1s e#actly that, Mr, Justice. ,
In the few minutes remaining, I would like to discuss the
preceding cases in the Court of Appeals because we thlnk they

show clearly that prilor to this case, the Court of Appeals sald

that 1t had power to review exactly that issue which you mentioned,

Mr. Justice Black,.

in U,8, sleccricsl otors, which was the lfirst case, 1n
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January, 1946, it sald that the criterion for review is, is the

jssue a Jurisdictional one, and 1t has used that term slince,

Under the rule of jurisdlction it has put the following
kind of cases. There was a case in which the Court held that 1t
had power, the Court of Appeals had power, to review a decislon
of the Tax Court that renegotiation could not be had for a part
of a year rather than the whole year.

The Court of Appeals said, "No, we can review that decisilon,
and we find that you, Tax Court, have power to renegotiaote for
part of a year as well as for a whole year." That wos the
Maguire case.

Then, there is the Armstrong casec. In the Armstrong case,
the contractor said he was a broker. He said, "I am not a sub-
contractor within the terms of the statute; I don't come within
the Renegotiaticn Act at all." ~

The Tax Court saild that he was. The case went to the Court
of Appeals. The Government saild that was not a Jjurisdlc lonal
issue. The Court of Appeals sald, "Oh, yes, it is; it 1s a
Jurisdictional issue, We wilill decide whether this man was & sub-
conzractor within the meaning of the Act," and proceeded to hold
that he was, and affirmed the decision of the Tax Court.

That is, we think, exactly comparable tc the issue here,
whether a man 13 a subcontractor being comparable to shether he
ia 5 contractor.

LN

Then there is the Lowell Vool case, The Renegotlation Act
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says that you are not subjiect to renegotiation if yowr sales

to the Government are less than half a million dollars, but it

has an exception, It says if you and another company under
commen control have an aggregate of a helf million dollars, then
you are subject to renegotiation. ;‘
In the Lowell ool case, the Lowell Vool Company had said,
"We are not subject to renegotlation."” The Government said,
"You are, because you are under common control with the Nichols
Company," an issue of fact, a pure issue of fact,
The Tax Court said, "Yes, you are under common control.,"
They appealed to the Cowrt of Appeals. The Court of
Appeals said, "That is a Jjurisdictilonal issue; we will decide
for ourselves whether you, Lowell licol, are under common control
with the Nichols Company," and held that they were, and the
opianion of the Court goes into all the facts which show that
Lowell Wool and Nichols were under common control.,
Then, there is the Ring case, which I mentigned before, and

that was the 1lssue, wvhether Ring hed a ¢ontraet antedatling the Ree-

negotiation Act. There were two questions in the case. One 1s,
is this contract renegotiable as a matter of statutory inter-
pretation? Does the Act, as a matter of statutory interpretation,
cover existing contracts, and if 1t does, is that constitutional?

The Court reviewed both issues, the Court of Appeals, It
sald, "We have Jurisdiction to review the issue of statutory
interpretation and also constitutionality."

LoneDissent.org




34
Then, there are three cases: Blanchard, Warner and

Swasey, and Eastern Machinery cases, all involving the single
issue, 2 simllar lssue, involving Defense Plant Corporation
contracts, which I will not burden the Court with, but I want

to point out that in each case there was the issue whether 2
certaln centract was renegotiable wider the Act, and the Govern-
ment said, "Yes, they are." The contractor sald, "No, they are

not,"

and 1in each case the Court of Appeals reviewed the lssue
and determined that the contracts were renegotiable.

There have been certaln cases denying review in the Court
of Appeals and they. in our view, fit into this kind of pattern.
They are all cases whlich invoive the questlon of actual re-
negotiation, the actual determination of excessive proflits; how
much your costs have been, what your proflts were in precedlng

years; and it may involve an 1issue of law.

Por instance, one of the cases there had an issue of law as

It was an 1issue of law. But there, of course, it went to the
question of whathls costs were, whether he could deduct it or it
had to be excluded, and the Court of Appeals said, "We have no
Jursidctlion to review an issue of that type. That is solely for
the Tax Court,"

Now, if you take the cases which the Court of Appeals de-

cided in favor of Jjurisdiction prior to the instant case, and

to what taxes were payable to Wisconsin by one of the contractors.

plsca them ageinet the places in which they held againat thelr own
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jurisdiction, and left the lssue to the Tax Court, you get 2
very clear ratlionale which I have been discussing, that is,

when the 1ssue 1s whether something is renegotiable, whether the
Tax Court has power to consider it at all, the Court of Appecals
will review and decide for itself whether the Tax Couwrt has that
pouer. But where the lssue, on the other hand, involves the
appraisal and computation and calculation of costs and profits
and risks and things like that, that it will not review,

I stress again that 1t does not make any differéence whether
the issue is one of fact or of law, becausc 1f it is a Jurls-
dictional issue in the former category the Court reviews under
the usual standards of review, both questions of law and questlons
of fact.

And, as I have tried to point out, and as we polnt out, I
believe, more fully in our brief, this demarcation accords with
the strict language of the Act, It has found acceptatlion in
Government contracting circles and also by contractors, and we
belleve that at this late day 1€ would be wise for the Court
and appropriate to accept those rulings of the Court of Appeals,

but to insist that they be applied to the Government in thls case

as they have been applied to contractors in the preceding cases.

Justice Black: When was the first case decided that it

could be reviewed?
iir. Davig: 1946; January, 1946, It was before the Waterman

case, & month before the Waterman case, Mr, Justice.
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The Chief Justice: Mr. Finn.
ARGUMENT ON BEHALF OF RESPONDENT
By Mr, Fimn

Mr. Filnn: May 1t please the Cowrt, apparently the main
contention made by the Government in this case is thot although
the statute has beecn the same and unchanged since 1942, and al-
though for some fifteen years all the minds of the Department '
of Justice felt that the statule precluded any review whatso-
ever of the Tax Court, they now seelk to change thelr posltion,
not on any legal grounds, not for any confession of error of law,
but merely because 1t 1s now more convenient and sultakle for the
Government to be on the other slde of the case.

You did not hear any suggestion that there was an error in
the conclusions of law. At most, it was a statement that 1t could
have been reasoned either way.,"and for non-legal motives we
choose the one which was the more favorable to the Covernment,

Now the same balance exists, and for that reason we choose now
to take the other side."

It scems to me, with all due respect to the Department, that
the place to look for the law is not in the mlnds of commlttees
or in the minds of a counsel. The simplest way to find the
answer is to look at the statute under which the power was
granted the secretaries of the various departments to re-
negotiate contracts.

The statute originally in 1942 mave the individual

s
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secretaries of a very limited number of departments -- it was
not a blanket power of renegotiation of all contracts during that
time. It did not apply to all Government disbursements. It was
limited originally to four or five, and eventually to eight
departments, all named 1n the Renegotiation Act.

As that Act was originally passed, there was no appeal whatso-
ever, so far as the statute was concerned, from any decision of
the Secrotary. The Chalrman of the Maritime Commission had similar
power. He was included in the term "Secretary".

Then, in 1943, it was quite obvious that this discretionary
power, which was merely by administrative fiat, to say, "Your
excessive profits were X dollars, pay them back," and he did not

even have to keep a record; he did not have to tell you why they

were excessive, why 1t was not X plus or X minua -- simply with
& wiroke of the pen as he tried to de here, "Yow had X dollars

proflt; give them back or else.”

Now, Congress recognized the injustice of that. There were
extensive hearings at which business interests pleaded for re-
view,

There was also some uncertainty and some doubt in the minds
of the committees as to vrhether or not they should givé a right
of review from the secretaries’' determinations -- not from the
lTax Court's, from the secretariea' determinations,

Some:thought it should be th; Tax Court because it involved

iords "excessive profits," and there was the analogy to
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excessive profits taxes,

Others thought it should be the Court of Claims because
they were going to be sulng to get money back which had been ex-
acted from the contractors .

But after all discussion -- and when the wind blew away,
there remalned a statute which sald, without any qualification
whatsoever, that:

"Any contractor or subcontractor aggrieved by an order of
she Board" -- and "Board" is in the 1943 Act, and 1942 1t was
"the Secretary," and the second section of 403(e) included to
cover the secretarial orders -- "any contractor or subcontractor
aggrieved by an order of the Board determining the amount of
excessive profits . . . may file a petition with the Tax Court
of the United States for a redetermination thereof." And then
the signifilcant language which to us and to the Government,
until the present case was final, 1s simply this:

"Upon such filing such Court shall have exclusive Jjurls-
diction" -- now, that was the issue in the Watermasn case in the

opinion that was written by Mr., Justice Black -- "by order, to

finally determine the amount, 1f any, of such excesslve profits
received or accrued by the contractor or subcontractor, and such
determination shall not be reviewed or redetermined by any court
or agency."

Now, unless we ere slmply going to ignore the express un-

qualified language of the statute, there 1s no review, Congress
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could not have expressed it more clearly.

Now, of course, counsel cen say it should have been
otherwlse; counsel can say that 1t would have been better 1if
Congress had made other provisions -- and even courts have
done that occaslonally. Dut when Congress says that there
shall be‘nn review or redetermlnatlon Ly any court or ageney,
how can we go beyond that?

Now, that éuestion first came up In the Cowrt of Lppeals
for the District of Columbia Circuit. The U, S. Electrical
lotors case was a case where the Tax Cowrt had on a procedural
technicality of time -~ whether 1t was one or two days elther
way --~ had dismissed a‘petition for revlew, a petition for
redeternlnatlon flled by a contractar under the Renegotlation
Act, as amended,

The Tax Court threw out the petltlon right at the inception,
on the sumary rotlon of the Government, on the ground that 1t
was not filled within the preccribed time periled.

The 1ssue in that narrow polnt was when does the filret
day start and when does the last day end, If 1t started one
day he had a timely petitlon, If 1t started the next he was

too 1late.

The Tax Court decided summarilly that he was too late,
and the contractor immedlately took an appeal to the Court of
Appeals for the District of Columbla Clrcult,

q ~1d that thelr power under the Internal Revenue Code

At
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had not been taken away by Congress as to jurlsdictional
éuaetions because they sald no agency can determine the limite
of its owm Jurisdictlon, and on that narrow éuestion they
referred that case back., They sald, "Yes, we will review 1t,
and that should go back to the Tax Court for redetermination
of that jurilsdlctional issue,"

Now, that is the basic law of %the District of Columbla
Circult, It was %aken over the opposltion of the Government;
and 1t 1s only in that Circult that 1t has ever been accepted
as the baslc law.

In the Ninth Circult, similar and other questions came |
up in the French case, and Government councel persuaded that
Court %o disregard the rule of the District of Columbia Clroult,

That rule in the Dlstrict of Columbla Circult, they sald,
was wrong and erroneocus because the statute precludes any
revliew by the Court of Appeals on any grounds whatsocver,
That was the position they toolk 1n French,

It is the position that they convlnced the Court 1n
French, the Ninth Circult was the correct position, and they
established by those two declsions -~ you have the law of the
country, so to speak, with the Ninth Circult saying, "No
review in any court on any act by the Tax Court," and the
District of Columbia Cilrcult saying, "A 1limited review on
éueations of jurisdletlon or constltutionallty, COnntituﬁlon-

211ty went to the conctitutlonality of the act, an settled by
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this Court in Lichter.
Jurisdictional questlons were st1ll further narrowed,
They sald a Jurisdictlonal question 1ls whether or not the
individual contractor 1s subject to vrenegotlation, but a
éuestion whether or not a specific contract 1o subJect vo
renegotlation 1ls a questlon of coverage, and that became the

law of the District of Columbia Circult up to the time this

P e -

case arose,
Now we come dovm to the present case, and the alleged

inconsistency. There 1s no inconsilstency at all between the
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decislon of tie Court of Appeals In thils case or in any prior
declsion since the establishment of the law in this District
of Columbla Circult.

The Government purports to find such Inconslstency, and
purports to find a mistaken interpretatlon of this Court's
opinion in Waterman.

Now, the Waterman case involved the ldentical situation,
This 1s almost like Act 2 of the Watermen case, wilth the

leading role having a new actor in 1t,

The negotiatlons were the same, the contract was the same,
the form of the contract was the same and, as you wlll recall,
Waterman tried to save time in 1946 by seclting a declaratory
order that that contract was not subject to renegotiation
because 1t was ~~ and nothing the Government produced can.

possibly change 1% from anythlng but -~ a contract with the
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British Ministry of War Transport and the Dritlish Government,
and there 1s no provislon whatsoever for renegotiating such a
contract.

But this Court, I think éuite properly, sald, "No, go
back and finlsh your administrative remedy."

But in the cowrse of the argument, Vaterman's councel
contended, "But walt, the Tax Court's Jurisdiction 1s limlted
by the statute. It says the Tax Court may redetermine only
the amount of the excecsive profits, and ouwr problem," said

Waterman, "1s not a question of dollar amount, Owr problem

is we ere not even covered by the Act, Our contract is not
a contract subject to renegotiation,”

And this Cowrt sald, "Oh, yes, 1t 18, because the temm
tamount' 1s broad enough and necessarily Iincludes the
esoential element of whether or not your contract 1s covered
by the statute, and as to that coverage 1ssue" -~ and that 1s
how the Court described 1t, the coverage lssue, the very
coverage issue that we have in this case -~ "i5 within the
exclusive Jurisdiction of the Tax Cowrt by order to finally
determine,” And while it was unnecessary at that time, of

course, the rest of the same sentence is "and such determina-

tion shall not be reviewed or redetermined by any court or

agency."
Mow, when the case -~ thls case -~ came before the Court

of Appeals, the questlon ralsed lmoedlately was, does the
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petition for review present any question within the jurisdic-
tion of this Court of Appezls as defined by this Cowrt of
Appeals to review; is i1t a jurisdictional or constitutional
q_uestion?

Well, obviously, it was not constitutional nor was 1t
jurisdictional.

This Court had sald in Waterman that the Tax Court had
jurisdiction to determine the very éuestion sought %o be
reviewed. The respondent had sought the Jurlsdictlon of the
Tax Com.*b‘ under the Act, and the Government dld not challenge
1t; 1t could not, It was obviously apparent that the Tax
Court had jurisdiction to determlne or redetermine this ques=-
tlon of coverage.

Then the Court of Appeals saild, "Well, now, our rule,
which 1is only in our Distrilct, our rule is that we only have

power to review jurisdictional or ccnstltutional questlons,

There 1s no constitutional questlon. The quentlon presented
here 1s not Jurisdictilonal, because the Supreme Court has
already sald in the Waterman case that the question presented
here 1s a coverage ciuestion, and wder our rules of the Court
of Appeals for the District of Columbia Clrcult," they sald
under their own rules, they could not review coverage dm-
tions,

They did not belleve or say, as suggested in cne of the
priefs by our opponents, that this Couwrt had forbidden them
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to review. Ue all agree this Court has not yet passed

upon it,

This Court has not yet sald that the finality clause

is to be read differently than its clear language. It ico
only the Government whilch is suggesting 1t,

The Court of Appeals pointed out speceifically that this
court had reserved the point in Waterman, but they dild say,
"le apply the definitlon of coverage to the situation before
us as determined by the Supreme Cour?t, and under the Supreme
Cowrt's declaration, 1f you want to use that word, that The
duestion of coverage 1s within the jurisdletlon of the Tax
Court., Therefore, there can be no dlspute here as to the
jurisdiction of the Tax Court, and we have nothing to review," j
and that was the basis for dismissing the Government’s petitlon

for lack of Jurisdictlon,
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Now, quite a bit has been said today about not revieving
the facts, but quite a bit has been said about the facts. I
will not burden you with them to any greaet extent, but I wish to
point out that the decisicn of the Tax Court was based upon soume
200 hundred pages ¢f stipulated facts and documents.

Among those deocuments were official transcripts of the
records of the Maritime Commission conteumporaneously with the
making of these contracts between the respondent end the British
Ministry of War Transport.

We pointed out to the Tax Court -~ it was well briefed and
well documented -- that the Maritiwe Commission iteelf had very
carefully avoided any possible situation which would get them
involved as & contractor in this case. They ected in the nature
of a broker.

Brokers frequently, your recl estate broker, your ship
broker, frequently conduct all the negotiations for their
principals, and then the principal signs the contract and per-
forus 1t.

Now, that was the situation here. The Government hed on
occasions sought to reverse that. They said, "No, the British
agency was the agent in prinéiplsa"

Now, the case here 1s one where the Maritime Commission
acted as the business negotiator for the British Ministry of
Wer Trensport. It negotiated the rate; it negotiated the form

cf the coatraci, and 1t provided in Che contract that it would
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Now, quite a bit has been said today about not reviewing
the facts, but quite a bit has been said about the facts. I
vill not burden you with them to any great extent, but I wish to
point out that the decision of the Tax Court was based upon some
200 hundred pages c¢f stipulated facts and docurments.

Among those documents were offilciel transcripts of the

records of the Maritime Cormission contemporaneously with the

meking of these contracts between the respondent and the British
Ministry of War Trensport.

We pointed out to the Tax Court -- 1t was well briefed and
well documented -~ that the lMaritine Commission itself had very
carefully avolded any possible situation which would get them
involved as & contractor in this case. They acted in the nature
of & broker.

Brokers frequently, your real estate broker, your ship
broker, frequently conduct all the negotiations for their
principals, and then the principal signs the contract and per-
forms 1it.

low, that vas the situation here. The Government had on
occasions sought to reverse that. They said, "No, the British
agency was the agent in principle.

Now, the case here is one where the Maritime Commission
acted as the business negotiator for the British Ministry of
Wer Transport. It negotiated the rate; it negotiated the form
of the contraect, and it provided In the contract that it would
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be between the British Ministry of War Transport and the ship-
owners, and that the contract wou.ld be subject to approval by
the Maritime Commission under its authority to approve or dis-
approve contracts to aliens.

Well, now, obviously they could not very well approve a
contract of their owm as a contract to an alien.

Well, anyway, after the evidence was in, and considered by
the Tax Court, we heve the following -- the Tax Court, after

welghing the evidence, made the following ultiwate finding of
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fact, "The charter of VERMONT was neither a contract with the

Cormission nor with é.ny other departwent named in the Renegotia-

|

tion Act nor a subcontract under such a contract. The contract

conteined in that charter was only between petitioner and the
linistry of War Transport acting for the British Government."
The Commission did not intend itself to be a party by
contract or to be the charter of the VERMONT.
Iﬁ eatering into the contract in the chertering of the
VERMNONT, neither the British Govermnment nor the Ministry of War

Transport actually acted for the Commission.

Well, now, in findings of fact a court vhich mekes a study
for e year, reads 200 hundred pages of documents, if it 1s just
to be tossed lightly eside in the face of a Congressional
statute where its deteruination shell be final, then the statute
veans nothing.

I would like to point out that the legislative history of
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the Act does not in any wey support a suggestion that the finality
clause vas not intended to be final.

The Act -- the history, to the contrery, indicates that
Congress was asked to provide for judicial reviecw, but in the
committee hearings, as we have noted in our brief, they refused
to grant a judicial review. They, instead, limited it to the
Tax Court.

I think, gentlemen, thot the case is one in vhich we only
have to look to the statute to find out that tlhe decision of the
Court of Appeals was correct.

Thank you.

The Chief Justice: Mr. Davis,

REBUTTAL ARGUMENT ON BEJIALF OF THE UNITED STATES OF AMERICA

By Me. Davis

lMr. Davis: I have just a few words to say, if I may.

It 1s not Just this case that the Government has had qualrs
ebout its previous position, about the lack of finality of Tax

Court decisions; this is not something that was developed for

thir case. It has been something that has been germincted within
the Department of Justice, as revieuws of the Government'!'s briefs
in this Court and the Court of Appeals for the past nine years
will indicate.

Counsel mentioned, just in closing, something that I would
like to discuss, end that 1s, it is true that in 1945, after the

pessage of the Act, there wos a suggestion that the statute be




amended to include judicial review.

Now, this was before the Court of Appeals rendered its
decislon in the U.S. Electrical ﬁotors case, and it 1s quite
clear that, I would say, in the colloguy in the hearings, the
only thing that really appcars is thet some people thought there
was review already, some people thought there were not. Some
people were afraid of a too quick review, and some people did
not think there should be any.

I think very l;ttle can be based upon that post-legislative
history which occurred after the pasaage of the Act in 1044,

I also would like to point out that the Niath Circuit case
vhilch counsel stresses s0 much, although it did say there could
be no review in the Court of Appeals, gave a tremendous opening
vhich the Government would lilke to avoid, if possible. It
suggested that they could not review in the District Court.

lNow, we think on exactly the issues here -. we th'nk if there
is tec be review in courts, it is better to centralize revievw in

the District of Colurbila Court of Appeals, which has goined

expertise in these cases, than to allov & review in all the
ninety odd District Courts throughout the country; and so there
is more to it than just a conflict between the Court of Appeals
for the District and the Court of Appeals for the Ninth Circuit
on reviev, because the Court of Appeals has adopted & channel of
review that, we think, is oppropricte, and the Ninth Circuit has
suggested one which we thinlk would lead ©o endless litigation
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without uniformity of decision.

(Whereupon, at 4:15 p.m. the argument was concluded.)
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