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ARGUMENT ON BEHALF OF PETITIONER
By Mr. Arnold

Mr. Armeold: Mr, Chiel Jusitice aid Members of the Court:
I think it relevant to star: out by describing the man ageinst
whom the naticn's security is being protecited in these pro-
ceedings.

He is an eminent physician, a scnior Frofessor of Medicine
at Yale. Por some years prior to 1951 he was consulivant with
the Pederal Security Agency, which hes now been absorbed by
the Department of Hoalth, Education, and Wellare.

His work was as ppecial consultant, advising directly with
the Surgoon General. His sole functions relaited to advice on
proposals for Federal gssistance for medical reseairch funds
under the Public Health law.

His field was nutrition and metabollem, His position was
nongensitive. He had no access “o confidential or strategic
information, He came to Washington only for four to ‘en days
a year, He worked on a per diem basis, He had no supervisory
capacity. He could give no orders. He could not even get to
see the Surgeon General except by appointment. This was the
danger of subversion ©¢o vhich the Department of Health,
Education and Welfare was subjected %o,

I will now discuss the steps taken by the Government to
mitigate or remove that danger. They started in January, 1949,
when an examiner of the Toard of Inquiry on Employee Loyalty
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informed Dr. Peters that thore was derogatory information
against him. They gave him detalled interrogatorles which he
answered on those. He was c¢learcd without the necessity of a
hearing, which may indicate that they must have been pretby
careless in those days, probably lulled into a falee esense of
security by Dr. Petevs'! eminecnce.

The case mas reopened in Maych, 1952, Sixteen chargeo,
including membership In the Communist Parly, sponsorship of
cercain pe'c:ltions, affiliations with certain cvganizatlons and
assoclation with certvain people, were presenied agalnst him,
The petitioner denied all of the charges under cath,

In April, 1952 there were hearings at New Haven, Dy,
Peters was thon Informed that secret evidence would be con-
gidered from informants, some of whom were not even known to
the Board. At thet hearing Dr. Peters testified under oath That
he had never been a member of the Communist Party, and also
with respect to the other charges. He did not refuse to answer
any questions, He called eighteen persons as wiinesses and
suomitted affidavits from forty others,

On May 23vd, 1952 the Board of Inquiry informed Peters
that it had determined on the cvidence, on all the evidence,
that no reasonable doubt existed as to his loyalty. That was
the second time he was cleared.

Almost a year later the case was reopencd by the Loyalty

Review Pocrd wnder a nor standad The old standavd had bheon
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reascnable doubt as to loyalty. The order was amended so that
the Board should have no reasonable doubt as to disloyally.

I don't know what the difference is except The second appears
to be a tougher standard, and the casece were consiantly reopencd
undaxr it.

He was heard by a panel on thils charge, and he introduced
evidence, and he was clcered again.,

Then ceme the final hearing., The Beard of Review opened
that for what they call & pest audiv,

The Chief Justice: Ve will vcecess now,

(Recess, )

After Recess:

The Chief Justice: Mr. Avnold, you may proceed.

Me, Arnold: Moy it please the Couri, when you recessed,
I was half way through describing the efortes of The Goverament
%o protect the Department of Health, Bducation, and Welfave
from the subversive influence of an eminent Professor of
Modicine at Yoale. I had pointed out tha® he had been ocleared
in 1949 without a heaving; that he had been cleared in 1952
with a hearing; that the case had been reopened in 1953 by the
Board for a post audit,

In 1953 the case was tried by a new panel. Again Dr,
Poters testified under cath. Again witnesses as %o his character
and eminence, such as President Seymour, Judge Charles Clark of

“he Second District, end othoern, Toatified as Yo Thelr fimm
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cenviotion of his absolute loyuliy. Again sceret ovidence was
considered and the yecord suipulates that the seeret evidence,
we names of some of dhe infyrmors would not be diselosed by
the FBI vo the Board,

As a resuli of that hearing oa May 22nd, 1953, Chairman
MeElvain Informed the pobivioner that the panel had deterained

“on all the ovidence there is & reascnable doubl as Lo Do,

Petavg! loyalty to the United Stotesn.®

™ - e g, e, s fnmnetitie T g e N B A3 b .

He was dismissed with what the Cfourt hes called a badge
R R Y r WO T, oy [ SSoSt % B S i P & e T
of infamy. e was vavved fyom the Feferal soryvice for & perlod

of threc years,

Thus, the Department of Health, Educabtion, and Wellaze vas

-

saved In the nick of time from & danger that had existed,

apparencly, since 10€4

(%
s

b
‘e

They were faved by a secryet inflormant oy secret informanto,
some cof whom were ualmown even Lo the Boarxd.

It was apporent thot Dr, Peters had the ability o fool

¥he eminent pcople he had known 1l his 1ife, aénd without this
secret inforront. he misht gtiil be pouring Sovlet theory on
mztabolism and nulrition inio the atientvive and gullible ear

of the Surgeon General of the United States.

The Attorney General of the Unil%ed States is hore saying
that that procees 1s necessary Lecause, if these seore?
informante were produced, they weuldn't talk. They wouldni®

zive the information. In addition to that, they might be

LoneDissent.org
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discredited, and therefore conviciions like that of Dr. Peters
could not be obtained.

We say we are not interested in the seeret informatilon
which the FBI gathers, although we arc somewhat skeptical of
the utility of much of 1%, as recent disclosures have indicated.
But we do say that it cannot be wsled, as i% is used here, to
pin the badge of Infamy cn an American citizen, That 1s the
difference between us.

As %o how this case got here, in February, 1954 we brought
a declaratory Jjudgnent action, and 1t was sulpulated between
us and the Goverameant that the case presented the identical
issues as were presanvad to the Court in vhe Balley v. Richoxdson,
Thereupon the District Couxri, below, and the Court of Appeals
suszained a Jjudgment for the Government without argument,

What are the issuesc in this case? They ave simply -

Justice Reed: What wero the chavges?

Mr, Arnold: There were sixteen charges, I mentioned
them before. There were siliieen charpes.,

Justice Reed: VWhere do I find those in the brief?

Mr, Avnold: You will find those in the Government brief.

Briefly, he was charged with being a Commmist, He was
charged with contributing Yo organizations. The names of the
organizations are not disclosed. He was charged with assoclat-
ing with individuals and joining and affiliating with organ-




The names of the organizationr are not listed.

It iz on pege L of the record.

We say That under those circumsiances -=-

Justice Reed: I wondered vhat the specilic charges in
the letter of charges were.

Mr. Arnold: Your Honcor, we did not produce the vecowd.

We stipulated as To this casg that the same lssue was involved

here as in the Bailey case. Ve named cone chavge, thet of belng
a member of Tthe Communist Party. Ve named in general terms,
stipulated with the Government, on the other charges, namely,

organizations, contribuilions to Indilviduals,

Justice Reed: Were the crganlzatlons named?

Yir. Arnold: Kot in this record.

Jusvice Recd: I know, but were they nemed in the charpes?

Mr., Arvnold: Yes,

He was informed as to the ovganizations, Theve is no

doubt about ©that,

Justice Vrankfurier: DBut in the Balley case we did have
the record.

Me, Arnoid: In “the Bailey case we dld have The record,
In “his case, for veasons that we Tthink the Court can under-
eband, we did not want “o produce all the chargec in a news-
paper atmosphere, and the Government was kind enough (o agree

with us, and present the record without the names of those

crzanizations.

LoneDissent.org
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Justice Reed: You make no contention that you weren't
fully advised as to the charges?
Mr. Arnold: No, We make no contentilon we weren!'t fully

advised as to the charges. It is the identical issuc as %o the
Balley casa.

Justlce Frankfurter: Did the Bailey case arise afiey

the amended Executlve Oxder?

Mr. Arnold: No; it wes prior to that.

Justice Frankiuriter, Sc it cannot be the identical casc.

Mr. Arnold: I would argue that 3t was, hecause the 4if-
ference between --

Justice Frazltfurier: You shaped the litigation, not I,

Mr. Arnolid: I would argue that the dilffercnce betwecen
the Wwo ~- this case does not aviee under the Execcutive Crdor
of President Eisenhower, It arises under vhe amendmente of
President Truumen,

Justice Prankfurier: Was that involved in the Eailley case?

Mr. Arnocld: Yo. The EBailcy case was prior to the amend-

mente. The difference is reasonsble doubt of loyalty and no

veaconable doubt of disloyalty. The second made the case somo-

i
- )
i
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vhat tougher, but I, for one, ocan see no difference in practioce,
can see no difference in practical effect., But President
Bisenhower's Order i1e not involved in this case, axcept by
implication, because the same procedure is being used,

Justice FPranitfurter: T3 thin the same procodure?




Mr., Arnold: The procedure for the use --

Justice Frankfurter: I mean, 1s there not & chaenge in
some aspectc of the procedure under the Elsenhower Order?

Mr. Arnold: Yes, Your Honor,

Justilce Frankfuvier: It ls ldmporiant not to make things
that are a little different the same,

Mr. Arneld: Well, Your Honor, if I wmoy exuplain it vhie
way, the thing that we are arguing heve is the right of con-
frontation of wiineases, to be free from scczet Informanita, and
in that respecy, we think it ‘is the same. Your Honor might see
seme othor diffevence, but the Eisevhower Order ls only Involved
Wy implication in this case.

Justice Frankiurtor: Is that the only point you are
meking ia this case? Iz that vhe only matter you are presenting
%o the Court?

Mr, Arnold: I am presenting to the Court the right of
confrontatilon.

Justice Frankfurter: I that Yhe only question?

Mr. Arncld: Yes, that is the oﬁly guestion,

Justice Frankfurter: Theve 3e no question as %o whether
there wae a fulfillment of “he procedure reguired, no question
at all concerning that; Just the question of confrontation?

Mr. Armold: Your Honor, it is the constitutlonality of
this Order, which is directly involved in this case. I would

hope, and I would indicate tha®t I think, that vhe whole trial of

< aie

o e A A
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a man's oharacter is not due process, that Yo go over a man'e
1ife even with confrontation would not be dus process. I am
not compelled to argue thet here. You might soy it is a side
issue, & broader aspect of the case. The cace precisely pre-
gents only the right to confrontatlon.

Justice Burten: Do you concede, Mr, Arnolid, in this case
all of ¢he requirements of existing statutes and vegulations
weve conformed with?

Mp. Avnoid: Yes, we do. The requirvemenits wewe conformaed
with. Ve argued in the E;a:iley cepe that the vequivemente of the
Onder were not conformed with.

Justice Burion: Yes,

Mr. Arnold: Ve arve reising thet point here, but we are
not avguing it. It is the eame point as im the Bailey _oaﬁe.

{Jus‘bice Burton: When you say you are valsing 31t, do you
consider it as in this case o not in this case, the conformity
with the regulatlons?

Me. Avnold: I %hink the Government makes & pretiy good ~-

we are %alking about the secret evidence -~ The Government makes

a pretty good showing that the rvegional loyalvty order con'bembllﬁod

the use of secret evidence. The point is not as sharp as it wae
before we discovered the memorandum prior to that Crder,

We would still say that the term "all the evidence" could
not be degraded thus far, but Ithink the intention of the words

e o L .. st > hen Lo —
G O UBe JA0CHRT eVLUeCQ.
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Justice Burton: So this case has to be decided on the
Constitutional ground,

Mr., Arnold: I would think so, Your Honorx, although 1¥
could be decided on the ground that when the Fresident used vhe
words "all the evidence," that could not be construed, even if
he had intended to do ib, it was not & normal construction,
You could escape the Constitutional ground on that basis.

Justice Black: May I ask you this duestion:

On page 18 of the brief there sccns to be the argument
that the Order should be constiued as not requiring this pro-
ceduvre.,

Mr, Arnold: Yes, Your Honor; we malke that argument, bub
I am frenk o cay that the arguwient on wvhich I rely and hope
this Court will decide ie the Constitubional éucation.

Justice Reed: You cortainly wouldn't go o a Constliutional
quesilon if the other éuastions were possible as & basls for a
declsaion.

Mr, Arnold: o, Your Honor. The other questlon ls more
difficult than it wae in the Bailey case.

Justice Frankfurter: It ies an administrative questlon.

My. Arnold: Yes, an administrative question., The Govern-
ment has shown that 1t was the intention when this Order was
signed, to rely on the secret evidence, but we are reduced Yo
arguing that, regardless of the President’'s intention, Yhose

words cannot be construved thot vay.

— R S e i~ 2
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Justice Reed: Do you concede that the Boerd of Review
and Iujuiry had the power under the Exeoutive Order to review
this hearing?
Mr. Avnold: No, we do not concede it., I am gilving you
ny appralsal of the issues that I would thinlt would be prescnted
to me if I were on thc bench, I do not concede, but I do not

think it 1s as strong a point as it was in the Bailey case,

Justice Reed: I understood you didn't think it wae as
strong a pt;int as far es the question of seceret cvidence is
concerned. I am not asking about that, |

Iam a;aking whether the Review Beard had authority on ius :l

own motion Yo take up a case that weem'% appealed to 1%,
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Mr. Arnold: We have not raised that question. We are
raising the question of confrontation. That 1s a narrow ques-

tlon. We have railsed the questicn in the periphery as to whether

a character trial can take place.

Justice Frankfurter: I should think that 15 the broader
question and not a narrower guestion.

Mr. Arnold: I sald in the periphery. I meant to say 1t
was the larger question.

Justice Minton: Does 1t make any difference that Dr. Peters

wasn't employed by the CGovernment?
Mr. Arnold: It makes a great deal of difference in showing
that thls case 1s really a punative procedure and not a protec- |

vlve procedure.

Juctice Minton: They couldn't punish somebody that wasn't
employed by the Government.
. Arnold: He was a consultant., He wasn't on the payroll, i
Justice Minton: They Just had the right to call him when
they wanted o, and pay him according to an agreement, per diem?

Mr. Arnold: That is right.

I use that point 1n my brief in this way, Your Honor. We
state that the fact that they imposed thls stigma on Dr. Peters
under those circumstances, where there was no possible necessity
of doing 1t in the interest of national security, shows that the
loyalty program 1s punative and not an exercise of the mnnguprill

power, I will come to that polnt later, That is how we use that.

LoneDissent.org
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i We ralse no duestlon about ithe

14

authority of the Board o dls-
charge @ man wno i1s not un the payroll, Of course they can do
wall U o
Justice harlan: : , before v« o ¢o the broade
question, Part 3, paragraph 1, thdivi r (a)} of & Loyalty
Order gives Jurisdietlon to i ¢ 1 Lo review cases involving
persons recommended for daismissol.
Fr. Arnold: Right.
Nt
Justice HEarlan: As I tand itc., t ) cy ucrity
C 7 _._. v L0l l.J?:"l (917 ] 73 4 ‘ 2 (& 3 Cleai \\.’.—‘ » P T el
. Arnold: That is ght,
Justice Har What authority does the Review Boara the
ore have, this having been diswlssed, to conduct ost-audit
investigation
Mr, Arnolad: vnink they bhave every authority, Your Heonor

Where do

[
"
.

Ernold: Vour Honcr, 1

jucstion vp in the Court of

dential Order, wheihner a man can

under a Presidential Order., The

dissenting, held that 1t could.
1 nad not¢ ralsed that polnt,

Justice Prankfurter: 18 CTh

Ihe point that Justlce Harlan ra

you

nad as

find it?

sumed that, {rankly. The

Appeals as o whether a Presl-
be tried over and over agaln,
Court of Appeals, Judge Edgerton

It i1s the universal practice.

is a questlon of over and over?
ises 1ls The authorlty of the Re-
when Chere i3 a

rev.iew

4 ):.l:’.:}
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dismissal, not when tiecre iz a favorable verdict.

It 1s a questior uf Executive Order.

Mr. Arnold: I will read the Order again, Your Honor.
I suppose that tae polnt could be taken, although we have
not ralsed 1¢.

Justice Reed: Yo\ have the following paragraph on page

Mr. Arnold: "The .oyalty Board shall also advise all de-

partments and agencles on all problems -- "

Justice Reed: "b",

Mr. Arnold: "The Poard shall make rules and regulations

not inconsistent with the provisions cf this Order deemed

necessary to implement sctatutes and Executive Orders re-

lating to employee loyalty."

Justice Reed: Do you know whether such a rule was lssued,
that they would take up questions of that type?

Justice Harlan: Doesn't Rule 14 rurport --

Mr, Arnold: Pardon me. Were you asking a question?

Justice Harlan: Doesn't Rule 14 purport to extend the Juris-

diction of the Board to this kind of a case, but in your Judgment,
13 that kind of an extension of jurisdiction valid in the face
of the limitation of the Order and the statement that the rules il

should not be inconsistent with the Order?

:
Mr. Arnold: It depends on whether you construe it broadly ;fi

or narvowly., I uwould prefer not to in this case., I would




prefer not to argue on that particular narrow ground,

Justice Prankfurter: The question is not what you would
1ike to whittle 1t down to, or not. The problem before this
court is to decide all legal questlons that arise on this record
and to reach Constitutional questions last, not first,.

Mr. Arnold: All right, Your Honor.

Justice Burton: Wasn't there an Executlve Order 10450
effective May 27, 1953, which extended for 120 days the time
in which they could reconsider these very matters that you
ralsed?

Mr. Arnold: There was.

Justice Frankfurter: I thought 1t was not subject to that
Order.

Mr. Arnold: That is an Executlve Order.

If Your Honor will bear wlith me a2 mament, when Che new
C-der, the number of which I have forgotten, which is called
President Eisenhower's Order, was put into effect, the autho-
rity of the old Loyalty Board was excended for 120 days, and
this was the old Loyalty Board cperating after The new Order
was issued by President Eisenhower.

Justice Frankfurter: Justice Harlan called your attention
to the limitation upon the Loyalty Board's Jurisdiction under
the old Order, no matter how long it was extended.

Mr. Arnold: Yes, Your Honor, he did. If this Court holds

“hat the Review Board had nc authority to pase on a former Board
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that had acqultted him, then that case may be decided on that
narrow ground,

Your Honor, that is not the issue in this cose, as I see
it. I think that the issue is, rather, this.

We say that the Government cannot, by a formal hegring be-
fore what is alleged to be an independent Board, try aend condemn
a cltlzen for disloyalty to his country, an offense involving
infamy, and ruln, without due process of law.

We say that they cannot try him and come cut to a favorable
result. We say that that process of the lower Board and the
other Board would ke equally unconstitutlonal. Even the Board
below which considered the evidence and acquitted him is equally
unconstitutional. Regardless of how this Order 1ls to be con-
gtrued, you are faced with the question as to whether elther of
these trials on secret evidence was without due process of law,
because a trial is a very serious thing.

We have appended to this brief the story of Beatrice
Murphy Campbell, who was acquitted. I¢ appeared 1n The Post.

It 15 a dramatic 1llustration of the lssue which 1ls ralsed 1in
this case, tha® she went through a terrible experience, although
she was acquitited. While it is a recognized duty for the Court
to pass only on Constitutlional questions where necessary, I

say that 1t 1s necessary ¢o declde whether these proceedings

are due process,

The Government doesn't raise the polnt you have Jjust mede.

U
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They depend upon another theory. They say it is true that the
ordinary citizen cannot be subjected to a trial without due pro-
cess, but when he accepis CGovernment employment, his positlon 1is
changed, and he loces hls rights te trial wlthout due process.

Let me emphasize the thing that I am objecting to here 1s
the trial itself. Por instance, an official of Ceneral lMotors
could not be subjected to this trial, and it weuld be unconstl-
tutional whether he was convicted or acquit¢tted. But if The
Attorney General's recommendatlon is granted by Congress, 1f
concerns with Government contracts be included, then an officlal
of General Motors may be tried by this method.

Jusiice Minton: An officlal of General Motors could not be
compelled to appear before the Commltice.

Mr. Arnold: I suppose if he were working on Government
contracts, he could be discharged from hig work on Government
contracts. The Attorney General takes the posltlon that if There
1s a power of the Government to discharge -~ and I would see no
difference between dGischarge from employment and discharge of a
contract =--

Justice Minton: Except there is a legal relation that exlsts
between an employer and an employee, and there isn't between one
who seeks a Job, seeks employment.

Mr. Arnold: I think it is the same, because General Motors
is engaged in Government work, the officlal is engaged in Govern-

ment work.




Justice Minton: Take somebody who isn'ft.

Mr. Arnold: What?

Justice Minton: Take

Corporation X that is not engaged in
Government work.

Mr. Arnold: It could not be extended to anyone who 18 not
engaged 1ln Government work.

Justlice Minton: This man wasn't engaged in Government
work.

Mr. Arnold: He had an appointment with the CGovernment from
which he was dismlssed.

Justice Minton: What was his appointment?

Mr. Arnold: Iis appointment was as a consultant.

custice Minton: For how long?

Mr. Arnold: Two years. It had a definite explration date,
The thing expired in December after he was discharged.

Justice Reed: Did his commission run out?

Mr, Arnold: No. He was dismissed.

Justice Reed: But how long was he in for?

Mr, Arnold: It would have explred about three months
later., It would have expired three months later if he had not
been dismissed.

Justice Reed: Except he couldn't be restored then.

Mr. Arnold: No, not elther as a theoretlcal matter or as

a practical matter.

i
i
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Mr. Arnold: Yes,

Justice Reed: Yes,.

Mr. Arnold: The argument that the Government makes is very
simple. Dismlessal of an cmployee is part of the managerilal func-
tion of the Government and the Government can determine que” ifi-
cations and loyalty is a gualificatlon, and therefore the pouer
to discharge an employee as unsultable for a particular job 1n-
cludes the power to stigmatlize him during that process by a for-
mal hezring, and the Government asserts, we think, that there
are no procedural limitations whatever which restrlct it when 1%¢
determines to impose dilsgrace and ruin on any of 1ts citizens
who hold Government employment.

The issue therefore betueen us and the Government -- and we
are talking about the power to hold thesce trinls -- acquitted or
not acquitted -- is clearcutc. We concede that when the Govern-
ment 18 acting under personncl management, gelecting qualified
employees as such managers do, it would mean chaos from an ad-
miniscrative point of view if the Court interfered.

But by the inltlatlon of these hearings, by thls elaborate
panolpy of boards and appeals, the Board has set up a sysiem
which is an adjudication. I 1s not a managerial function., No
manager would ever think of putting 1t in. It 1s punatlve. What
possible motive could the Government have in the Peters case
except a punative proceeding.

These cagses arise out of our wyll-justified hatred of

¢
'
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Communism. We want examples of pecople who have been thrown
out of the Government because of Communisi tendency, and that ‘3
is what we are trying to get, whether we admit it or not. That ;
is the real purposce of these hearings.

It reminds me of my early practice in Wyoming, when the
people were stealing homesteaders' cabing, The defendent was
indicted for cteallng a cabin. He was convicted on practically
no evidence. The attorney for the defendent protested. He saild,
"Didn't you know the man was innocent?" The foreman of the jury
ssid, "Yes, but we have to have an exomple so we can stop this

kind of thing."

That punotive purpose is what we say underlies these
voaras,
But whether the punative purpose exists or not -=- g
Justice Reed: How are we to accept that, that the CGovern-
ment of the United States undertokes to punish people? Suppose
they want to. There 1s nc proof 1in your record, nothing to
show that except an accusation,
Mrr, Arnold: Your Honcr, I don't think the Government
attempts to punish people. There is a hazard 1ln all economlc _*

life of losing your job, If the Government calls in John Jones ;6

and says, "I don't trust you anymore, you are unsultable," and
then gives him a chance to explaln, that is one of the hazards @3

that has gone on since the beginning of our Govermment. 8Suddenly

something new has been added, and ¢that i1s thle tremendous




hearing procedure,

Justice Harlan: Does that mean that if the CGovernment on
this same secret information has chosen to discharge Dr. Peters
without according him any .aearing, that you would concede that
you have no complaint?

Mr. Arnold: VYes, if they had said, "Dr. Peters, we don't
want you down here. We have some informatlion about you. We
don't want you to come here any more." He would say, "Thank
you."

That would be what a manager does.

Justice Harlan: You would conccde the dismissal was proper
under those circumstances?

Mr. Arnold: Under those circumétanccs.

Take this case which is up here now, as I understand, the
Arcadi case. This has no Constitutional issue whatever., There
the Government promised a hearing by an independent board. They
were entitled to it. An alien was entltled to the independent
judgment of that board, although he had no Constitutlional rights
whatever,

There are two interests here, Your Honor, following Justice
Prankfurter's declsion in the Jolnt Anti-Fascist Refugee Case,
which the Government has taken as a text. There 1s first the
interest of the accused in his career and reputatlion. Justlce
Frankfurter points out that in his oplnion there 1s the interest

of the United States in decent, falr procedure,

22 I ‘




While that Acardl case iz now up here on a different point,

the question is whether the Board was actually iniluenced by
the lists which the Attorney General gave them,

In this case there 1s no question but wnat the Beard can
only declde upon the secret evidence, the secret information,
because all of the informatlon deduced publicly, openly, was
evidence on behalf of the plaintiff.

We say that both of these interesis are violated.

We understand that you can get a twilight zone --

Justice Reed: Wouldn't you really lave to go a great
deal further than that to show uhjust treatment? But you
haven't said that it was unconstitutlonal.

Mr. Arnold: Your Honor, I am complaining about a process,
1 have no hope =--

Justice Reed: But you may not like many processes, HMany
processes you wouldn't practice because you do not like., Ve
have ©toc consider the Constitutionality of the malter,

Mr. Arnold: That is what I am arguing. Of course, employers
treat their employees unjustly, but the sacred trﬁdition of an
American trial cannot be degraded, and that 18 what is happening
here.

Justice Reed: What kind of a trial? What sort of a trial
is this? What 18 nhe going to be punished for?

iir. Arnold: This Court has recognized it 1ls a badge-of

Loms in the Wieman case, whlceh L¢ has pinned on Dr, Peters by




this process.

Justice Reed: What happens as a result of that badge of
infamy?

Mr. Arnold: Your career is gone; your reputation is gone.

Justice Reed: Suppoce you have an immunity statute. A
man is asked to testify as to matters which involve a badge of
infamy. Would he have To do 1t?

Mr. Arnold: Certainly he would have to testify. This 18
the conviction of a man, not on testimony, but on secret infor-
matlion. .%

Justlice Reed: What was the punishment? %

!I
Mr. Arnold: The punishment is a badge of infamy, and in E

meny of these cases the absolute ruin of the men's career. I ﬁ
think if you say that is not a punishment, you completely dls- i
agree with me., I can imagine no worse punishment. '@

Tn the case of most of these people 1t 1s agony, 1t is :ﬁ'
disgrace, it is lack of employment. If you don't call that a
punishment, then I am wrong, but I wouldn't be able to see how ‘&
you can do that.

Justice Reed: Would you call it a legal punishment?

Mr. Arnold: I would call it a punishment.
Justice Reed: But not a legal punishment? b

Mr. Arnold: I would call it a punishment 1imposed by the

Executive for punative purposes under the form but not the sub-

-

stance of a trial.

LoneDissent.org
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I would say that procecs is not a process which can be
Constitutionally engoged in by the Executive, and I say that
it canmnot be defended by the interests of nationol security

e, because I think 1t is destroylng the feelling

(2]

or anything el
of national securlty.

Justice Burton: Is it your position 1f he were dlsmlssed,
it would not be a punishment, but if he 18 dismissed for dis-
loyalty, it 1s a punishment?

Mr. Arnold: ixactly. Let me mive you some hypothetlcal
examples. I call a man in and say, "Mr. Jones, I bhave some in-
formation which I cannot tell you about, which concerng your
loyaltey."

He tries ©o explain. I then say that I am not convinced,

that I will unfortunately have to terminate his services, al-

though not with a finding of disloyalty, but as belng unsultable.

Take another step further. Suppose in the Wllson Adminl-
stration --

Justice Burton: Let me follow the first cxomple a little
further. If the only testimony produced before the hearlng
officer is testimony of disloyalty, but the hearling officer,
when he gets through says, "I discharge you for unsuitability,"
that 1s all right?

Mr. Arnold: <Your Honor, I haven't gotten to the hearing
yet. If you are going to give a formal hearing, a Civil Ser-

vice men rever gets & heering. If you want to heve a formal

R
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hearing which ends with a finding of disloyalty, then you il
have transgressed the Constitution.

If we have this form of hearing with all its panolpy, and il
we dismiss it then for disloyalty or any couse, I say that the
process which we have set up dees not permit this kind of
secrecy. If you want to act like a businessman hiring and
firing employees, your Goveranment may do so. There may be
close cases, but I say that this case has pushed The thing
completely over any possible argument, and we have set up a
procedure which promises maxlmum provection to The Government
and equal protection to the employee.

The informal proécdure does not make such promises. IC
promises an independent judgment of the Board,

We have shoun in the brief the valuation of Tals evidence
by the FBI, the reliability ond the methods by which 1t 18
gathered, render impossilble eny Independent Jjudgment of the
Board.

Justcice Harlan: Is 1t your point that having set 1ts hand
at the plow in choosing a hearlng method, the Governament is then
stuck with a due process hearing, and nothlng short of a due
process hearing?

Mr. Arnold: I wish I had said 1t that briefly. That is
precisely my point.

Justice Harlan: Does that mean 1f they had not chosen

this route and called Dr, Peters in end sald, "We have secret
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jnformation that convinces us you are disloyal," uhey could
nave dismissed him, discharged him? B
¥r. Arnold: They could have cischarged him., 1 would go
so far, Your Honor, as to sey they couldn'i make a record even '
of a finding of' disloyaluy.
For instance, I don't liike the Wiison Order. That is a
close case. This case doesn't lnvolve any twlilght zone.
Jusitice Reed: You mean the competitive class Pederal
Civil Service procedure?
jir. Arnold: There 1s no hearing there. You gev a chance
to explain.
Justice Reed: Do you accept that as satlislactory? :
Mr. Arnold: You justc get a chance To explain, There 1is
no hearing. 7You are discharged.
Justice Reed: There 1s no hearing? |
#Mr. Arnold: <You get a chance to explain. You could call
that a hearing.
Justice Reed: You could cell for a hearing, couidn’t you?
Mr. Arnold: The hearing is entirely dlscrevionary.

Justice Reed: But you can asik for it?

Mr. Arnold: You can agk for it. You may not get 1¢. u

Justice Reed: If they give you that hearing, is that a
patisfactory hearing?

ir., Arnold: If they do not make findings of record of

isioyalcy. Remember, that is efliclency.

LoneDissent.org
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Justice Reed: You mean this 1s only disloyaliy to which

L)

Mr. Arnold: It would apply to a finding of bribery. I don't
¢hink there is any danger of Chat thing wushrooming because the

-3 3

- . 5 5 oY don 4 EhD on 4 P . - . P ~ }
finding of disloyelty 1s a finding of a man's complete character,
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Justice Reed: Deoes your position go so far as to apply to
O T »ime aonv a Pelonuy?
eV CLJ crime s WG, € L.C.‘l‘_f :

Mr. Arnola: That?

Justice Reed: Lvery ie .

Vr :;'s'\':,—'d- T viculd oo LE wou were A discharge che m:

VI, ARUONICAG. 4 WOULG ©d, . gou nere vo ALLCIAES vnNe mon
on the grounde and made & ¥ d that he was a murderer, you
ought to give him a Talr Tric

Justice Reed: ou couldn convi.ci im of wmurder

Mr. Arnold: I lmow. The Attorncey General takes the

.ot e - +f r - s 1am s . =TT - 3~ ’
position that anything goes on o discharge. 1neceé are publlc

hearings, Dr. Peters had to see o hundred people. He had 40
r1davits. You are chacging me with murder and you are going
to make a2 finding. T have to get my friends ©O get all the

counterevidence and get all that sort of thing. I say you'd

betier eltner not do that, or indlet him for murder.

Justlice Reed: But your charge 1s that he 18 unsultable

for employmenc.

Mr. Arnold: Right. I don't mind that.

Justice Recd: You proved that by proving that you are a




e9

Mr., Arnold: I don't know that a murderer would necessarily
be unsultable for employment. There are many murderers who are

employed uhen they get out of the penetentlary, mansloughter,

I think that we cammot get down to preclse discinctlons in this.

The due process clause 1s not a precise Ilnstrswaent, and

-~

T . ey - wmd ex T} o R TR e R b o
say that these charvacter ¢rials do impose punishment. 1 fee

a great deal of damage, cven more To those than 1n a murder

ols trial.




to misvepresent that the finding of dlsioyaliy is The resuly
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of a trial if iy hasn't becn due process, So LU I8 misrepre

sentetion.

" 3 o 2y . Vmrion T wn e
Fr. Arnold: Bxactly. Your Honoi.
Justice Harlen: That is congtliutional

Mz, Axpnold: That ls preoicsely whatc L say.
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The CRIGY JUSCICe T very well,

N

Mr, Burger, the Cour? would like ©o have you direct your
’ argument, 1f you please, To thwe procedural questlon which vas
aslked of M, Arnold.
ARCUMENT ON BIHALF OF RESPONDENTS

By Mx. Burger
rger: If the Court please, I wilill be very happy
vo underitake o Ao that, if the Court will bear with me on one
count, namely, that that subjcet not having been ralced in any
brief, we have not addrecsed ourselves as divectly vo it as we

would, had it been so raised.

The point which I assume the Courtv wishes us %o address
surselves 18 whether under the terms of 9835, as amended by
Brecutive Order 10241, the Loyalty Roview Board 1tself may by

Ainiitintive inverpretation and regulation

LoneDissent.org
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enlarge, as it has been suggested, or extend the authority to
conduct this post audit review,

First, I would say that on page 114 of thec Appendix to the
government's brief, theve is in paragraph B and subsequent
parics of that seclion the statement that the Board shall make
rales and regulations not inconsistent with the provisions of
thie Order deemed necessary o implement statutes arnd Excculive
Crders relating Gwrenployee loyalty. The Beard shall alco ad-
vise a8l departments and agencics on all problems relating to
employee loyalty and take two or three other cteps.

Going down Yo four, it shall make reporis and submib
recommendations to the Civil Sevvice Commission from tlme (o
tima, as may be necessary.

That Order, as the Court is awave, was promilgated by vhe
President in 1947, 1In that same year the Loyalsy Review Boavd,
in issuing its regulation, the offilcial ciltation of which 1
will give the Court In & moment -- I believe it is Chapter 11,
Seotion 200.14 of the 1949 editlon of the Code of Federal
Regulations -~

Justice Douglas: What year?

Mr, Burger: 1949, Your Honor,

That regulation provides that the Board or an executive
committee of the Board shall, as deemed necessary from time ¥o
time, cause post audite to be made of the findings on loyalty

cases decided by the employing deparimont or agency or by a




vegicaal loyalty board.

The Board or an executive commitiece of the Board or &
duly constituted panel of the Beard shall have the right in its
diseretion to call up for review any determination or decileion
made by any deparciment or agency, loyalty board, ox regional
loyalty beard, or any head of an employling ageney or depariment,
even though no appeal has been talen.

Any such review mey be made by & panel of the Board and
the panel, whether or not a heacring has been held in The case,
may affirm the determination or declsion ov remand the case
with appropricte instructions to the agency or ogdonal loyaliy
board concerned for hearing or for such actlon or proceedings
as the panel may determine.

in excepticnal cases, if in the judgment of the panel
the public interest requires it, vhe panel may hold a new hear-
ing in the case, and after such hearing may affirm or reverse
the determination or decisilon,

The Chief Justice: Does the agency have the right of
appeal in the cvent of & decisilon of acquittal?

Mr. Burger: In the event of a decislon in favor of the
employee?

The Chief Justice: Yes.

Mr. Burger: I do not belleve 80. This 1s a review on
‘its own motion by the Loyalty Review Board of the Civil Service

Commission.
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The Chief Justice: Bub the question was whethey there

ig an appeal or not. I wanted to know whether that appeal re-
ferred only o the employee and not to the agency.

Mr. Burger: That 1ls right. IU refers only to the one.
ir the employee took an appeal, obvilously they would have juvils-
diction, If the employce did not take an appeal, the Loyaliy
Revicw Board could make a revilew on ita own moulon.

The Chief Justice: VYou rcad thet even to mean that on
an acquittal the Board can review the case on iU8 OWn motlon?

Mr, Burger: That is corrcet. That ls the administrative
procedure that has been followed under thie Order since 1SMT
through 1ts entilre emistence, I beliceve into mid-1953.

Juetice Frankfurier: On its face, then, cven though 1o
appeal is taken, an appeal can only be taken by an employee To
an adverse declsiocn., Reading then on ite fuce, it means That
the Board can bring up a dismissal, although Uhe enployec may
not seek an appeal by his own act.

Mr. Burger: I would not so vead 1U.

Juetice Frankfurter: Read i¢.

My, Burger: I would not eo vead 1%,

Justice Prankfurier: Read it,

Mr, Burger: I will rcad that section again,

"The Board or an executive committee of the Board shall,

ac deomed nececssary from time to Time, cause poet audite to be

de of “he 1les on loyalty cases decided by uae ecmploying
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department or agency or by a regional loyalty 20ard"-- decided
by themn.

Justice Frankiurter: Co ahead.

My, Burger: “The Board or an exccuulve commitliee of the
Board or & duly conetituted pancl of the Board chall have the
right In its discretion to call up for review any determinatilon
or decision made by any deparimcnt or ageacy, ‘oyalty board

or by any head of an employing department or agency, even thougn

)

Justice Frankiuuier: The appeal can cnly ke taken by an

adversely affected enmployee., The gualificatior would be

-, [ - S n—— » el e ¥ dr b5 ik ol deda delamide e o - “ - .
Mr. Burger: T wouldn't amree with that a2t all, Your Honor,
T e 3 Taunon a1 pd?4 12t st @ Siim en el % - [ P Aade ds .t
Justice Frankiurver: Otherwice thore is no point In psay-
4o L Pa—n &3 11l v P I B o X s t M e oo add Y Calm iy g
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can be given effect in a situatlon where an amployece has boen

e

3

the agency boawd, and he. Jor one rcason
may bring 1t up.

YMr, Burger: Let me suggest This wilthout conceding that
point on which I would not read as the Court reads 1%,

Prom 1947, waen the Order was promulgated by the Pregldent,
this is the way this Loyalby Review Board interpreted and admin-
iskeved this order with the advice and approval of the Attorney

al vne 0 - se Jag cought.
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v, Burger: I would agzrce with that, Your Honor Bu

e cntiy: poviod has aillowed the Board vo
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anneY.,
Justice Prankfurver! Of course, I suppose the Fresident
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sur prief. It ic only raleed now because this questlon vas
srournt up. It wes brought up. here, I believe, during the present

of ¢tnis Court on a wrile of cer tiowvari which was denled.

this precise ilssue uwoe there raleod,

refevence to that case?

Harian:

That is an appeal from the

My, Burger: 214 Fed. 2d 273.
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court of Appeals from the Districy of Columbia, certiorari

denided at 348 U.S. 840,

T wowld quite agree with the Court that tThe President is
not precisely looking over every act of his Loyalty Review
Board, but as regulatory and advisory bodice go under the
administrative practlces, praobably fow of them have had clooey
attention than the Loyalty Revicw Board procedure under 9835,

a directive by President Truman, from the “ime of its incepiion,
becavse it was a ncow concept thet attempted to codlify vhat had
previously been a hodzepodge and vatchiroric of loyelty roview
and lovaliy check progrems in various agencles,

Fustice Burton: Ir. Burger, do you find any support for
your procedural point in that Exccutive Order 10450 was cxicnded
120 days %o take up matters by the old Boaxrd?

Mr, Burger: I would essume that the primary purpose, at
least, of the extension of 120 days was to allow the pinc line
of cases to run out under the old Ordexr.

Justice Burton: This was one of then, wvam't 1t?

Mr, Burger: Yes,

Justice Burton: Doesn't this glve you authovity?

Mr, Burger: As ©o tha® authority, that would be undoubted.
There iz no impact on this case of the expiration of 9835 and
the supplanting ~- |

Justice Purton: 1In tThat exteneion, 1t eaya:

"Whenever the Boerd 4s not in agrecwent with such
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favorable determination, the cause shall be remanded to

the deparitment or agency concerned.”

Does that limit it to a remand, or may it pass on 1¥, as
3t 4id here?

Mr. Burger: I would assume it le the broad power.

Justice Frankfurter: Do you take the posliion that
Exccutive Orders are to be consirued more locsely and more
broadly than an Act of Congress? If an fAct of Congress &yS
a case shall be remanded for furthor actlon by the louver court,
we couldn't poesibly consirue it to meen that the Appellate
Court could make a delermination.

Mr. Burger: You ave speaking vo 104502

Justice Frankiurter: ¥ am speaking of what Justice
Burton referred ©o.

Tf the Beview Board couldn't 1liself dismiss, it must send

it back to the agency for action.

Justlce Reed: This was scat back to the agency for action,

wasn't 1t?

Mr. Burger: This was automatically “renemltted to the
agency. Of course, it was an advisory reeomuendation only,
much as it is an advisory sceommendation, for example, in a
conseientious objector cusc, or many of the others. The agency
could reject 1%t.

Justice Reed: Only the head of the agency has authorilty.

Mr, Purger: That is perfectly clear,
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Justice Reed: This 1s purely an administrative matier.,

Mr, Burger: This is advisory.

Justice Reed: This is not a Jjudicinl order of any kind,

Mr. Burger: This is not o cace where thoy have directive
poriers at all untll the agency has accepted it and adoptcd 1T,

Justice Reed: Then it is entlrely optional with the
agency head to dischavge him,

Mr, Burger: Yes. The agency head could heve rejected
these findings and rctained the potitioner,

Justice Douglas: They could not have aprecled to the
Review Board?

Mr, Burger: Who could not?

Justice Douglas: The agency.

Mr. Burger: T so vead the oxder, that the agency could
not have taken an appeal,

Justice Douglas: Thal may be in connectilon with the new
Order, 10450, which you obligquely pefer to, bocause I notlece
that was the Ovder that was passed after this Review Board kept
jurisdictlon of This case.

Mr, Burger: That isas I undersband it, Your Honow,
Justice Douglas: And I notice in Section 11 of that
Execubive Order, 10450, a provision that the agency's favorable

determination of the case of an employee pending before the
Lovalty Review Board shall be acted upon by such Board, which

‘ouwld vather idndicabe thelt there vae on ansumtion in this
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Executive Order that there were woys of getling those favorable

orders before this Board.
Mr. Burger: Pavorable to the --
Justlce Douglas: the cmployee.
My, Burger: Both those favorable to the employce and
+hose favorable to The Government, as read The new Ordev.
Jusclece i : On the prenilse thav we cheuldn't reach
Conotitutional quesvione unl we have %o, end assuming thot
question is decided co thot the Doard did hove
B & judgment on the pleadings?

s SR o e ‘] 2 oy P as
Burger: That is correct.

Which asoumes that there are i

Justice Harlan: 'The allegaticn is in the compleint, thatv
the defendant did no%t recelve enough informailon to enable him
%o prepare hils defense, vhich is one of the requirements of the

Loyalty OQrdew.
ir. Burger: T would not interpret that, however, &8 one

of the facts adnivied. I would say that ie a legal concluslon,

Justice Herlan: That is denled?

Mr, Burger: That is denled.

Jvatice Harlan: Why deesn't thet raise an lasue of fact
nieh would result in romanding this case to Yhe trial court,

vhich would rosult in a determination of that question?




I would

I would ancwer that in two paxis.

that vaises a Juestlon of fact.

questicn whether
valses a legal conclusion., That is his lcgal conclusicn, that
dnission recites vhat

it was net sufficiont.

s that he wae told, and on
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Order makes it a question of

discreticon, which ls a quection of fact for the Board, should
be withheld for the purposes ol naticnal security. Therefore I
would think whether or nc% he had received eno gh information
jould involve a question of fact as To W or the Securlc
Board abused lts dlscretlor 1 not glving him more,
r; ould ¢ ., a8 sald 10
Pirst, this is a legs usion thav in conf'licy LC
his own recital of whe c iv : they told him, and in confll
5 %7 hat Ju A 1d said % ils Court. There wa Gd
utc the sufficlency F gk otice, If he he e
c he walved 1t e (v ived it in the Districi
curt and he waived it expressly in the Court of Appeals, and
standing here a fe a.g he sald 1t & aufl
Justice Prankiuvrier: I Arnold cannot waive defects of
cord which show non-comp nee with the Order, He may deslre,
8 lawyers 1. a broad Constituvtlonal determlnatlioi, but our
ion is the opposive,
M. Burezer: I would agree with the Court, thet neither his
onfession or admission of counsel alter the Jurisdiction of this
Court., I am trylng Co ensver Judge Harlan's questlon about the

f the case fro¢

P
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postcure

m
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case.

a litigating polnt of view,

That 1s not

T didn't intend to argue that the

es th the Court doesn't

10




feel it can or needs to reach.

Justice Frankfurter: Mr. Burger, to refler Uo your sug-
is is merely an advisory opinicn, whot the Board
does, that the agency is free, I call your attention to 2204,
Directive &, subdivision B: The Presldent expects that loyalty

soliclies, procedures and stondards will be uniformly applied in
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Therefore, if unifermity 1s to be attalned, 1t 15 neces-
Loyalty Board, Revliew Board in 2ll cases.
o when this case goes back to an agency, 1t isn't free to
nct on it or not, since the dircctive l1s that 1t must obey.

¥r. Burger: I did nol quite get the Court's clitatlon on
het. I have the code of regulatlons before mc.

Justice Frankfurter: Federal Reglster 19438, Volume 13,
page 9372, 2204, Directive 4, gubdivislon B.

lir. Burger: That 1o a regulation of the Civll Service
Commission Board, Your Honor?
tice Frankfurter: Yes.

Mr, Burger: 1is the authority conferred by the Exccutlve

Order itself -~

Justlce Prankfurter: It 1s a statement of the Loyalty
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Mr. Burger: If the authorliy conferred by the order itself
gives the agency that optlon which I had understood was the case,
T would want to ponder on that a bit before I would cay that by
that regulation it would take the pouer granted by the President
to the agency away from the agency?

Justice Frankfurter: I suggest the same pondering is re-
quired to a plain statement in the President's order that a re-
view could be had only on &n adverse determlnation, which 1s
the cpposite of what it has been construed to mean by the regu-
iations of the Board.

Mr. Burger: I do not construe it as limiting the admini-
strative practice frcm 1947 to 1953, which 1s uniform to that

ffect, as I have suggested before.

e

=

Justice Frankiurter: May I also refer to Order 10450, ¢o
which Justice Harlan referred, which makes an exception in tThe
case where the agenclies favorable determlnatlon as to an offlcer
or employee concerned is pending before the Loyalty Review Board.

This case was pending, was it not?

Mr., Burger: I belleve it was.

Justice Frankfurter: On such a case, 1t states that it
shall be acted ﬁpon by such a Board and whenever the Board is
not in a position to make such statement or determination, the
case shall be remanded to the department or agency concerned for
determination in accordance with the standards and procedures

entabliched pursuant to thir order.
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We have pointed ocut in the brief, I think at great length,

the reasons why we believe that to be true. Judge Arnold has
narroved the thrust of his argument, as he hat indicated in re-
gsponse to questicns, o the case where there 1¢ some kind of a
varing which he says looks like a trial or a hearing, with
sespect to which there is a determination of disloyalty. We

2.

uould take issue, although I don't want to dwell on 1t too long,

=
.

-he differences in the original Order 9835 ond 10241, under
which this dismissal was had.

Whatever stigme or stain was involved, there is some dif-
revence. I wouldn't try to evaluate whav difference there 1s
between a finding that a men is disloyal to his country and a
finding that there is reasonable doubt about his loyalty.

T don't know whether that goes to the heart of this sug-

{5}

gestlon about stlgma and punighment, We have assumed, o8 we
have indicated in the brief -~

Justice Black: What was that you said?

Mr. Burger: Thet ve suggest that therc is a difference
in the two standards of the two orders, that the firsv, 9835,
required an affirmetive findlng that the men was disloyal. Under
10241, the modification, 1t is a finding that there is a reason-
able doubt as to hls loyalty.

Justice Black: What is the difference 1n effect on the man?

Mr, Burger: That is a subjective queetion, Your Honor, and

'_"'l_";h dlf‘?o-ﬂ(}vlc ',)(30\;]0. ":Hr\“‘c f:’l_.'.‘ hee a diff'f‘.'T‘f‘n'G V‘(‘Oction.
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T said I wouldn't undertake to dwell upon it, bui just
pointed out, that there 1ls a difflerence in standards.
The President who icsued apparently thought that there

o

a difference. As the Court is aware, that standard has

0

wa

again been altered in the Order which 15 now extanc.

is
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a finding of disloyaliy.

and we

Acuording to what shandard?

Mr., Burger: Tha®t is the standard laild down In the Order

itseil, suggesting the organizations, the activitles and the

sonduct which should be taken into account, And doub® wouwld

be cast on a man OY

“nem reach an affirmavive deciclon of disloyalvy.
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procedures for the punishmen: of a crime, that 1s an intended
result, in part,

The Chief Justice: M., Burger, if a man, in addition
%o his dismissal, is disbarred from the public employment for
a perdod of three yecars, or any term of years, iz that not
punlshment ?

My, Burger: I would cay thet that is nct puniehment in
the Constitubional sensc in this context, because the purpose
of it here was provecctive., NoW =-

< 1 ral

The Chief Justice: Suppose it had been for life, Would
1% be punlshment?

Mr. Burger: i don't ithink in a Conetitutional senpe 1
sould be, Your Honor, But I think that is porhaps moot, in a
sense, in this case because that bar is no longer applied, and
iy the Court felt vhaet that was a punishment which should be
soruck dovm, the Court could single that aspect of the case
out end strilte it down and let the remainder of the procecding
gtand,

The Chief Justice: Provided it would be no longer
applicable.

Mr, Burger: But the regulations have been changed under
the new Order.
The Chief Justice: Does that change all the oases under

‘the former Order?

Wr, Burger: WNo, I do not believe it does. I think 1t
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lecaves the bar as it does to those on whom it uvas imposed under
the old Ordexr. I am slmply sugmesting that If the Court struclk
it down ~-

The Chief Justlece: I Thought you jJust suid in response
to Justice Frenkfurter's question that thiec wvas done five days
mnder the old Qvdewr,

Mr, Burger: But under the ncw Order, Your Honor, the
three~year bar is no longevr imposed in dismlssal cases undew
the Order. So while the ber still appliecs to the. petlilioner
in this case, if this Court singled out and decided that was
a punichment in the Constitutlcnal sense and declded to gtrike
1% dewn, it could strilke down that phase of this Ordey without
goriling doun the entive Order or the enbive procedure.

The Chief Justice: Why would you say that i1t was changed,
if 1% was not for the purpose of relieving them from punischment?
What was the purpose of doing 1¢?

Mr, Burger: Well, I would have to speculate there, Your
Honor, as to the reasons why the Civil Service Commisglon ~=~

The Chief Justice: You have becn speculating right along,
it secenms to me,

Mr. Burger: As to wha® was necessary. But this is a
practical answer to it, that that, as a practical matter, 1s
no% necessary, They can determine the question of reemployment
on a case-by-case basls with respect to each individual dlenlssed

12 ha evar andlied for employment again, I absume as a practlcal

ERS———
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administrative matter, that is the answer to the question, i
Justice Reed: There is no cccapion to take actlion on {
the constitutionality of 1t, is there? They can keep him out,
anyway .
Mr. Burger: There are certainly prectical ways of
effecting the same result and then removing what may be a
porderline, twillght zone casc, in the minds of some people.

Now, I think that as a pracvical maseer, since the decision

of this Court in the Wieman casc, it probebly 1o academic to

a degree to speculaie on whether there are no bavs ©o Executive
aetion in the personnel ficld or whether there arc some. I cay
s aademic” because certainly under the decision in the Wieman
case, if eny Executive should issue at any time on Executive
Opder in which he placed as & stendard for retention in employ -
ment or for applications, that as part of any applicatilon he 4

would take a pigmentatlon tesy, certainly‘in the light of the

deeisions which this Court héé been dealing with in the
segregation fleld, fﬁat is a denial of at least equal protectlon,
and it is probably-fruitleaa.ﬁo suggest that there is an
absolute bar to any consideration of Executive action in the
personnel field,

I think the Court in the Wicmaniéﬁﬁe put ite finger on it
by the emphasis on the word "patently," and the use of the word
"indiscriminate.” The reason 3t struck down the Oklahoma

statube, I believe, was that the indiscriminate classification
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over which the state had control.

With respect to any of those, I think that that kind of
indlseriminate classification would be invalid under the
Wicman cace.

Justice Frankfurter: I!lay I suggest that in that case,

due process In its substantive scanse would give them appllcae~

e

tion, and due process Iin its hilstorical, procedural aupeet I

should think would come Into play much more weadlly or much

nore easily than the exbension that had to ba made In giving

due process «-

[ (Y oy e - & £ A e (RS LoYn em =

My . Burger I pgreo with thav.

P o ol o Teneswn iwthwrideosos 2 1 T e I o 3 curiand il v 8 &
-Ju:;Zl,-iG-.-; PRENIUVDCRL ¢ 47 Ovner 7.-’0;.'0.:.3_— dilporiminacion 48

atine it. In that case, stabe power is the

y
<
28
5
e
o}
e
[
o
v
(%}
o
O
&
=2
T
~
o
ot
ey
P
-
e
s
(9]
[ oy
=
G
o
.
vd
»
H
W
€
g
-
-

R o ey i e vemaatd more sii  mr mday Edme 1P ron
of procedural saieguard, you woula hove 8 papler Clne AL Jouw

dgismissed 1%,
i R o 2 waniid asnac Wwith the Court that vt + 1:
My . ourgex . 1 would agree waitn whe LOuL SRR LAY 48

fave with vespect o procedural due process, And turning o

nat, I would suggest what 1 ; Couwrt hag been deilning (B0
meny times, and as Your Honor has defined it 1n come of the
recent eases, that this is a concept which iv Titted to Tthe
needs of the occasion.

The inquiry of the Court is as %o v at lnterests of the

state, the government, ere souzh% to be protected, and what 18

the intevrest of the Individunl vhich is invaded In that process,
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and does the process as set up bear a reasonable relationship to
the achievement of that end.

I think by those standards that we have due process in
this case, and I suggest -- I would like to glve a couple of
311ustrations -- that Af we do not, then there are a great many
other areas where due procescs 1s, in the confrontation sensce,
not being applied.

I would rather accept Judge Arnold'c bacls and say that
the real issue hare is whether process must include confronta-
tion 3n order to be dus process under the Pifth Amendment,.

As I read the decisicns of this Cowrt, the Court has sald
that there are two minimun requirements, One ie notica of
chargos with reasconable ppecificlty so that the percon recelv-
ing the notlce may know whet it 4s he must meet; and second,
an opportunity to be heard to answer and to refutc,

Wow, some members of the Court have gone beyond thet and
said the opportunity to refute muet inolude confrontation of
all sources of informatilon adverse if “he egency, if the
deciding power, is relying on tho infcrmetion.

1 do not read the decisions of the Cowrt ns having cald
that that confrontation 1s required in overy cace. And I
suggest that when the Exccutive Order warc isoued by President
Truman, hie advisors and his owm staffs that were dealing with
this problem were well avare of the feet thot the consequences

of doubtful loyalty or affimative ddsiovaity in the secwity
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problem of the Government were a much more severe problem in
the present state of the world than the presence of, perhaps. an
embezzler or a bribe-taker, as €o which, in 2,000,000 employees,
there are bound Lo be some.

And I think it is pertinent to lool at the process by
which the Govermmont dezls with those charges and by which
historically they have dealt uwith then.

Under the Lloyd~LoFollette Act, whilcl
and has been referred to., the notlce vequivement is substantizlly

2.1

“ne same at heve. That ls, the man must reccive a notice that

informs him what he must mect. He hag an cpportunity to come

in to the administvetive head and cxplain 16 avay, bringing
witnessos. bringlng statementc, bringing affidavive. In tho
disevetion of the aduninisbrator, he may have & hearing, and
often does.

Now, uader the Lloyd-Lafo te Act, a man muy be charged,
a man oOr a woman may receive charges which cover a wilde vange
of activity, but for these purpoces, the important ocnes are
covered in two or three of the paragraphs listed in the regula-
sions of the Civil Service Commissilon.

One of them is criminel, infamous, dishonost, immoral,
or notorious and disgraceful conduct,

Under that, o man or & woman employee may be charged with
receiving bribes or may be chavged with theft or may be sharged

ith any one of a number of infamous erimes, or narcoties

_oneDissent.org
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addiction or some other serious defect of character that may

4n itself not be a ocrime, but would certalinly impose a ctigma.

Justice Black: Isn't there & direct Constitutional pro-
vision that says something about how a man shall be tried if
accused of an infamous crime?

Mr. Burger: Yes, the Constitution has that provision.

Now, this 3o a charge on disqualifioation for belng &
person who fits into any one of these categories.

Justice Black: But you are providing a tirilal for him to
determine whether he fits into 1t?

Mr, Burger: Not a trial, Your Honor. Under the Lloyd-
LaFollette Act --

Justice Black: But you must have some kind of syctem of
detarmining whether he 1s innocent or gullty, or partlally
thought to be idnnocent of an infamous crime.

Mr, Burger: The test --

Justice Black: Is that what you have to do to determine
whether or not he 1s to be discharged?

Mr. Burger: I would have to go beyond it a little,

Your Honor, by saying that the notice wan given and the exscu-
tive head of the agenoy then undertalkes to determine vhether
in the 1ight of the evidence which comes before him, that man
should be retained or discharged in the interests of the ef-
ficiency of the agenoy.

Justioe Dlack: By e rearcaable finding that he 1s gullty

RN |
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of an infamous crime. or thal he may be gulliy?

My . Burger: That is possible under this Lloyd-LaFollette

Act; yes, sir,

Justice Blaclk: Now, what does the Constlitution say
about the Governmenit's finding a man guilty of an infamous
crine?

lxr, Burger: I7 the Court cquates the grounds for

He -

dismissal H0 the finding of guiliy of an infamous crime, then

the Constitution would apnly. Bubt this determination ==

Justice Black: It would have to be by a Court, would it
1N
Mr. Burgew: But thie dotermination i1s not a determination

of pullt. This is a determination which must be made in the
mind o? the administrator, who, on all the evidence =-

Justice Blacl: There is reosonable grounds to belleve
he is gullty of the infamous crime?

Mr, Burger: Mo, that ic not the standard,

Justice Black: There iz & doubt about whether he in
guilty or innocent?

Mr, Burger: Wo, that is not true; but rather whether in
the interest of the efficiency of the service, he wanta.to retain
the man as to whom those charges have been made, and many employees
have heen discharged under the statute.

Justice Black: Does that depend on whether or not there

1o a Pinding one way or the other about the infamous erime?




Mr. Burger: You are asking now an administrative ques-

tion of whether they made a2 finding, and I cannot answer that.
But the notice of charges -~

Juetice Black: Are they allowed to discharge him with
reforence to an infamous crime without reashing a conclusion
of some kind on come kind of evidence about his guilt or
innocence of the infamous crime?

Mr, Burger: I assume that the employing authority reached
the declsion in hie own mind, Yowr Honor,

Justice Blackt About being pullty of an infamous orime?

My, Burger: That is right. He does.

Now, what findings he may make, I cannot answer, But that
would include many criminal scts, many acts of lmmorallty,
many =-

Justice Black: Does the Constitution say that before the
Government £inds a man guilty or innocent of an infamous crims,
he should be tried by a Jury of his peers?

Mr, Burger: Yes, Your Honor, when tiat io coupled with
punichment, That is correct.

In a Constitutional censce, we think tals ls not punishment,
and we think this 15 not a determination of gullt, because no
consequence flows from this determination cxoept to terminate
hic employment.

Justice Roed: Cuin he still bs tried for & orime efter

hir seporation?
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Mr. Burger: He might.

Obviously, if the agency had enough information about the
orime to bellevo that he was gullty, they would be obliged to
twn it over to the proper prosecution avthoritles,

Justice Reedt Could he be tried agasn after they had
tried him and found him guilliy?

Mr. Burger: I am sure that he could be trled for the
crime after he was dismlsced on these grcunds,

And, as a matter of fact, one situatlion, purely hypothetical,
occurs where a person wac discharged an the ground of embeszle-
ment, for ehortage of a large amount of noney. The dismissal
wes sustained, Criminal trial could nct sustain the criminal
standard of proof, and there was an acquittal. And subsequently
that was followed by a collection on the hond of the omployee
by the state involved.

Now, I would 1ike Yo malee the further cempariscn of these
tWo ==

The Chief Justice: Mr, Burger, ycu made the comparison
between the Lloyd-LaFollette Act and thls, Did it havoe the
ceme standard of proof that we have herei Did 1t require the
same standard?

Mr, Burger: I think all that 1s involved, Mr, Chief
Justice, in the Lloyd-lLeFollette ramovel 1l the determination
by the administrator of an agency that the uen thould or should

not be rotained in the Interecte of the c *ficlency of the
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service.

The Chief Justice: But did it say in that Act, as it does
here, that the standard for the rsfusal of enployment or the
removal from employment in an Fxeoutive department or agency
on grounds relating to loyalty shall be that on all the evi-
dence there is a reasonable doubt as to the loyalty of the
person involved, "on all the evidence?" Does it say that?

Mr, Burger: Vell, I will ‘pemaps answer that by reading
this saction of %the Civil Service Regulation, which 1s under
the Lloyd-LaFollette Act, and I do not have the Act before me:

"The employing agsncy chall remcve, demote, or
reassign to another position any employee in the com-
petitive service whoste econduct or capacity is such that
his removal, demotion or reaseignment will promote the
efficlency of the service., The grounde for disqualis-
1cation of an applicant for examination stayed through
fection 8 of this Chapter shall be included among thone
constituting sufficlent cause for removal,"

and that includes the items which I 1isted.

The Chief Justice: Then you would say that that Act does
not require them to take into conaoideration all the evidence)
they can do it on any baols thoy want?

Mr, Burger: I thinik tha® would be right, It does not
have the standard vhich is recited here.

The Chief Justioce: fThat 1z analogous, is 1t not?
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independently, io eguivaleut to an illeg
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Mr, Burger: I uould say it is analogous in terms of

s impact, because here ic & finding, a determlnation by an

agenecy nead on charges whlch have been directed to conduet. which,

4 e "
2l act or immoral

And if 2 man is dismlsped, our point is that that man is

vhatantially in the same posiure as the individual who goes

u-l.. W

a1y wroaaadine
ough a loyaliy proceeding.

The Chief Justica: Yes,

:o0 reduce him In rank, trans him, or dismies him from the
Service,
Ve . Qv dismies hiwx,
The Chief Justice: Buv here you admlt that these boards
could dishar a man for life from The Goveriment socrvice. Don'e
ou see there is some difference between the two?

My, Burger: I suszested that they could, They have not

undercaken o do 5o and now do not -

e
-,

Chiaf Justice: Well. 1% is a questlon of degree.

They did it for three years, did they not?

Mr, Burgen: Tat 1is covrect,
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The Chlef Justice: Do yocu not think there 1s some dif-
ference between dismissing a man from his position in one case
and in enother, adding to that a sentence that he should be
disbarred for three years from any fiovernment service any place?

Mr. Burger: I thinl: there is a difference, but -~

The Chief Justice: An immaterial difference?

Mr. Burger: I cen hardly think of any agency where they
accomplished dismissal on one of these derogatory grounds and

o

rcemployed the man within three years, or any oi the other agen-

-

cies of the Government employing him, depending, of courase, on

what the derogatory grounds amounted tTo.
The Ohief Justice: We have had instances recencly where

portment released a man because he was a gecurlty risk

C
(
)
{
C
<o

and another department of the Government hircd him the next day
Mr, Burger: MNot under this kind of proc eding at all, Youx

The Chief Justice: What kind of proceccing? You sald that

=

4 & 2 o 4 s

t conceive cof their ever re-employlng him,

Mr, Burger: Because there has been no determination in the
case that you are referring to. There was a termination within
an arbltrary suthority to dismiss, There was no hearing; no pro-

s had been gone through at all.

Justice Frankfurter: My, Burger, the Chief Justice asked
you some questions about the evidence on which action was taken,

T would 1ike to get a little more on that in relation to this

LoneDissent.org
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case. Would you be good enough to sketch the category or the
types of eviderce on which, first, the agency board acted?
what did they have before them? We do nct have the record,

. but ==

Mr. Burger: I can speculate -- I can suggest categories.
I could not undertake to state what was the content, because
the President's Order forblds that.

Justice Frankfurter: No, I quite understand that.

Mr, Burger: I would say the answer to that question 1is

broadly contained in the Order itself, indicating what factors
should be taken into account.

Justice Frankfurter: The facts or factors are standards
vwhich relate to evidence.

Mr. Burger: Yes,

Justice PFrankfurter: Now, what would be the evidence?
Where did they get the evidence?

Mr. Burger: The Board had the authority -- and when I am
speaking now of the Board, I am speaking of all the boards 1in
the aggregate --

Justice Frankfurter: Moy I get one thlng clear 1in my own
mind? The Review Board had nothing before it except the
dossier that was before the agency board cxcept the secret
testimony; 1s that right?

Mr. Burger: And the five addlticial witnesses.

Justice Franifurter: So far as the Jovermment case, if I
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may so dencminate it, 1t was merely the record made before the

agency?

Mr. Burger: That is right.

Justice Frankfurter: Now, what was before the agency board?

Mr. Burger: DBefore the agenoy board was the combination,
the cumulation of f'iles of reperts, which had been secured by
the FBI and other investlgatlve ageneles through the Government
under this Order. And those reports in cum were before the
board.

That 1s the same type of informetion which would be before
the administrative head of an agency under a Lioyd-LaFollette
dismissal.

Justice Frankfurter: D1d the agency board have the names
of the witnesses on which the FBI based 1ts report?

Mr. Burger: As to some of them; and as to others, not,

Justlice Frankfurter: They were not?

Mr. Burger: That 1s correct.

Justice Frankfurter: Was it glven the grounds why 1t
could not glve the names of the wltnesses on the basis of which
the FBI made the reports?

Mr, Burger: I can answer that, Your Honor, as to infor-
mation by saying that the Order provides that the Board shall
receive sufficlent informatlon to satisfy the Board,

Justice Frankfurter: To satlsfy the Board of what?

Mr, Burger: To satisfy the Doard -- I shall read 1it:
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“provided 1t" -- the investlgative agency -- "fur-

nishes sufficient informotion about such informants on

the basis cf which the requesting department or agency

can make an adequate evaluation of tne information fur-
nished and of the sources.,”

Justice Frankfurter: In other words, X is an informant
of the FBI -- that ig the investigative azency; 1s that right?

Mr. Burger: That is correct.

Justice Frankfurter: X 1s an informant of the FBI. The
FBI does not transmit X's name, but glves something that comes
from X without disclosing who X 1s, And as I heard what you
read, there 1s some duly on the part of the FBI to tell the
agency why 1t cennot, some basis on which an evaluation of
reliability must be based; 1s that right?

Mr. Burger: That is right. And I will go beyond that,
that every report contains that, and in thls case did contaln
the evaluation of sources as to which the name wao not revealed,

Juscice Frankfurcer: By "evaluation you mean the FBI
thinks they are reliable, or the basis of rellabliity?

Mr, Burger: No, There are two thinzs furnished by the
FBI: First, facts recited in the report relating to the rell-
bility of the person that would indlcate the presence or ab-
sence of reliabllity, the presence or absence or possibly exis-

tance of bias or motilvation for glving an adverse report, 1if

UO——-N

cne was adverse.
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Justice Frankfurter: I take it that would only apply *o
casual informants, neighbors?

Mr., Burger: That is right.

Justice Frankfurter: It would not apply to those whom the
* FBI accredited as permanent informants, would 1t?

Mr., Burger: Even as to the permanent informants, they make
that same evaluation and furnish that data.

Justice Frankfurter: But I assumed that the Department of
Justice would not have on its staff permanent informants, unless
they are generally accredited, credible and truastworthy.

Mr., Durger: That was furnished. Of course, that may be a

concluslon that was made administratively. The Board may not
be aware of those facts. That information 1s furnished to the
Board in each case.

Justice Frankfurter: But in all events --

Mr. Burger: The Board dlrects that in any case they may
go back and ask for informatlion, and they often do 1t.

Justice Frankfurter: In any event, there vas before thls
Board a body of evidence emenating from undisclosed informants;
is that right?

Mr, Burger: That 1s correct; some of it was dilsclosed.

Justice Prankfurter: Scme of it was disclosed?

Mr, Burger: That is right.

Justice Frankfurter (continuing): =-- the names of whom,

the names or qualificatilons, the agency would not know anything




about; 1s that rignt?

Mr. Burger: That is rlight.
Justice Frankfurter: low, would you please tell me this?

1f I accept the general principle tendered on the questlon you

are discussing, there must be a balancing of interests. What

consideration o public cecurlt] Justifies the Government in
snses on whom 1t relies, from 1ts

he Justice or injustlce of a

Vir, Durger: In & given caide, Lo answer your ques vl O
Fein Honor. the informant himself has 1Tened a conditio
Your Honor, che lniormanu [inloelLl ldo placed a condicion vhot

e will glve the 1nIormaclon QoY if his name 1s not revealed;
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t to give such coniic

O
C
i.'x
[
D
-
O
¢
~
i)

nch of the Government, I suggest that one whom tche Daparc-

ment of Jistice truste who 15 unwilling to give the Secretary

¢ Defense -- that may be a bad sezlection =-- Secretary Hobby --
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someone who is unwilling, or in the cas® of whom the Department
s unwilling to say, "We want this man to appear before you" --

chere is a choice of not using such an informant,
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justice on the security of fellow citizens and the avallability
of people for service to the United States.

Mr. Burger: The consequence of that cholce would be to
receive and hold information within the hands of onc Govern-
mental agency which might be very lmportant in evalueting the
trustworthiness of an employee, and not glving it to the people
who are golng to make the decision.

Justlice Frankfurter: It is very difficult for me to under-
stend why a member of the Cablnet cannot be trusted with infor-
mation in the possession of the FBI., It 1s very difficult for
me,

Mr. Burger: Your Honor, this goes way beyond the Cabinet.
This goes to some 150 Boards of three men each operatlng at a
given time, something over five hundred people in all, at any
given tine, operating under --

Justice Frankfurter: I suggest that that should prevall
even to informants --

Mr, Burger: I suspect that 1is true, and I suspect it 1s
true of many informants, informants who give information in the
Conscientious Objector cases that this Court has been passing

on,
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There 18, I think, a completely parallel process with
reference to this confrontation matter. Somecns makes the claim
for exemption from military service in the time of wer or at the
present time on the grounds of religion or on the grounds of
conscience, and he has a decision made in the firsi inctance by
a local board. Then he may appeal to the Hearing officer. The
Hearing Officer gives him a sunmery of the adverse information,
-hich 18 exactly what is done under thils proceeding.

The man 1s not permitted to sce the sources of information,
to kmow the sources, and he 1s not permitted to look at the
reports. This Court has pasced on that and glven the reasons why -
And there the consequence of rejectlon of that appeal, the only
grounds for rejecting 1t, would be to find that the man has made
a false and baseless clailm on grounds of consclence and religlon
to escape mllitery service, and there can be no greater stigme
than that imposed upon a man.

Yet, this Court says that 1t has elready bzen ilmposea by
that process, and that no formal proceeding wae contemplated,

Justice PFrankfurter: We Jjust sald recently how closely we
scrutinized 1it.

Mr. Burger: That is true. And I think this stands that
scrutiny.

Justice Frankfurter: And also, over the protest of what
might be called a gizeable majorlity.

Mr, Burger: This Court has passed on that in two cases with
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respect to the procass of prevatlon which I weuld llie tc refer

to. But I ses ny time is running short.

Juetice Frankfurter: I want ©o ask somc more questicns,
because to me this 1s a very cruclal aspect of the casc. it 1s
aore than confrentavlon, that the very Jjudges of the govertment
gre not allowed to know who the witnesses are on whose Jjudgment
they make an estimate which umay have such an adverse effect not
only on the individual, but on the service, becguse 1n many cases
this information 18 not even available to the Review Board; am I
right?

Mr. Burger: Some of 1t is not; some of it is

Juetice Frenkfurter: But in this cace, the Review Board may
be foreclosaed from finding out who the witnegses are on the basis
of whoce testimony they are to make a finding. That is a true
statement, is 1t not?

Mr. Burger: As to part of the witnesses, vour Honor, as to
scme of then.

Justice Frankfurter: well, there may be crucial onea, and
we know the power and we know the significance of cross examina-
tion, the Anglo-American procedures.

Mr. Burger: 1 submit that the same thing precisely 1is true
with reference to the consclentlious objector cases, and the same
thing was true when this Court vas hearing one of the probation
cases, one of two that I would like to mcntion, not clted in our

brief.
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The Chief Justice: Mr. Burger, before you get to that,

did the investigative agency in this case advise the Department

in writing that it is essentlal to the protection of the informants
or to the investigation of other cases that the identity of the
informants not be revealed?

Mr. Burger: I would like to answer that in this way. I
have only seen part of this report. As to part of it, that 1s
correct, that they dld so advise.

The Chief Justice: What part?

Mr. Burger: That, I do not know, your Honor. I did not
personally make an analysis of the record in this case. The
record is not before you.

Justice Black: Are you allowed to see it?

Mr. Burger: I am allowed to Bee it, yes.

Tha Chief Justice: If they did not do that, how could they
have complied with Order 9535, which says --

Mr. Burger: Excuse me, your Honor. I think you misunderstood
me. I said they did do it.

The Chief Justice: You said, In part.

Mr. Burger: As to all the parts of it that I saw, that
was done; that is correct. But that 18 not in issue in the case,
because 1t was not so pleaded. They have not complained here
that we 414 not so disclose.

Justice Frankfurter: But the Order in the cace =~

The Chief Justice: The Order provides that you must do 1it.
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gee 1t and the Court cannot.

Mr. Burger: But that is a declsion nade by the counsel, to

come up on the pleadings and not on the record. That is not a

. question of the government's part.
Justice Fraakfurter: But I do not understand why whatever
relieves you from whatever restrictlon on that you have, does not

also relieve it for this Court. I do not understand that.

Mc. Burger: That is a question --

Justice Frankfurter: You are nol revealing confidential
cormunicetions of a cllent, are you?

Mr. Burger: No. That 1s a cholce made by the litigent
here, your HJonor. The governmnent 1s not ~egponaible. We did not
bring the case to the Court.

Justice Fprankfurter: That is not the question, The question
1s the basis on which this Court is to melce 1ts determination.
As I understand it, you have 1in your possesslon knowledge not
obtalned by you because of pelations between attorney and client,
but because of some other reasons, you are placing your re-
gtriction on a document not cpen to the Court, but open to you.

Mr. Burger: What the Court is really suggesting 18 that that
18 a reagon why this case should not be docided on the pleading:s.
That 1s all.

Justice Frankfurter: I am not suggeunting anything. I am
only outlining the situation.

Mr., Burgor: But thal is ¢ s1tustlon vhlch the govermment did

1—————-A




T4

not come here on 1ts own chocslng on,
justice Reed: Are you specaking of the record before the

Review BoardY

&£

Mr. Burger: [ understeood lMe. Frankfurter's question was
directed =--
Justice Reedc: You gald that you had seen the records before

Roevisw Board: is that correct?

cne

Mr. Burger: ‘That 1ls correct.
Justice Dougzlas: [ thought we were talking about --

fir, Burger: ve nave oe talking about different vecords

at different times, your Honor,

Jascice Dougles - Gl g of th ni'ormants.

Justice Irankiurver on understoo question, I was

ng about tThe ord bet' ¢ Review Eoard.

i ger: 'L evile :
ustice Harle G B if the plaintlffs had chosen to

- p on their merits ingtcac O * on the pleadings, would there

yeen any interference O ¢ sation on the part of the

overnment, or to thelr havll
wvalla 1 =3 OO OTOS
allapie, Tne recoru:
Mip, Burger: Not The slightest.

justcice Harlan: And that 1o the whole point?

ir. Burger: 'that 18 the whole point, the election which we

acord nav Lnaiuded the names




of the informants?

Mr. Burger: The whole record would have included everything

that the Eoard had.

Justice Black: And would it include the names of the
informants?

Mr. Burger: I had not finished, your Honor.

Justice Black: Go ahead.

Mr. Burger: It would include some of the names, the ones
that the Board saw, and would not include others. As to those
where they were not included, there would be the evaluatlon of
the FBI as to the reason of national security, why they did not
include the name.

Justice Douglas: So once we have the record, we still
haven't much. Don't we still have a question of law?

Mr. Burger: That 1s correct. The basic question would
still be here.

Justice Frankfurter: But the question of vhat the in-
formant told the FBI, why they could not glve the name, would be
before us, would it not? That would be in the record, would it
not?

Mr, Burger: I do not belleve so. I am not sure I got your
question, your Honor.

Justice Frankfurter: If the FBI does not foward the name
of the informant, the regulatlon requires explicitly that it

should give a full account of the reason for not forwarding i1c?
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entitled to any kind of full trlal, or entitled to be confronted
by the witnesses who reported tc the Court that he was violating
hie parcle. that that is a declsion for the Court.”

The Chief Justlce: Of course, there is no requirement in

probation matters that they do have any such kind of hearing,

Isn't cthat a master within the plain dlseretion of the Court?

Mr, Burger: That is rignt.
The Chief Jusgtice: And the whole probation system is for
benefit of the accused?
te. Burger: That ls right, sir. And I was addressing myse
12 eonstitutliona. spect o , as to whether or not con-
Tion as l”&"d_ul: ed.,
e Chief Justice: But he has already been convicted of
ime nd the Court ig mervely granting him this lenlency
so long as, in the cpinion of the Court --
p. Burger: (interposing) That is right. But in terms of
che pignts being invaded -- one cay he is in Cedar Raplds, Iowa,

Now., next the Williams Case. Williams V. New York is even

ore important, and I will cloge on that --

Justice Burton: What is the cltation to the Zerbst cage?
M. Burger: The Zerbst casze 1s 259 U.S. 460, and the

1> 4y D77 11T O il |
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williams, ia New Zook, was counvicted alfter trial of
cuprder in the first degree.

Justoice Biack: He had a trial dbefore a jury, dld he?

Justlce 3iack: A regular court ol this countiy?

ir. Burger: That is right. A jury of 12 people found him
guilty.

Justice Black: Wes there a regular judge?

i, Burger: Tnat is rignt.

Justice Black: Was he permitted to see and hear his
witnesses, and cross examlnaiion?

ir. Burger: ‘nat is rignt.

Justice Reed: And he wag sentenced --

iir. Burger: [ was just getling to that. 'The Judge nad
gotten to the sentencing point. The jury recommended a life
sentence for this man. Under the New York Statute, the Court
had the power to accept chat -~ that was advisory only =--
accept it, or he could reject it anG send him to the electric
chair. ‘fne judge nad a probetlon report before him, and coir=
ducted, he indicated from the Benchn, an investigatlon of his own,
about the background, the life, the hablis, the family and the
general background of the wnole man, trying to evaluate thils man
as a security rigk for soclely as a whole.

On the baeis of that information and from tne Bench the

Jucge announced thet re vap going to gend him to the electrilc
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chair, on the basis of this secret information from confidential
jnformants, some of which may have been known to the Court and
gsome of which may not have been known. The case does not disclose
that.

I think this Court has sald for us in better form than we
have said it in our brief or than I can say in thio argument, the
reason for it. And if I mey abridge the usual rule of not
reading the Court's language to 1t, I would like to do so.

The Court sald:

"peibunals passing on the guilt of defendants have always
been hedged in by strict evidentiary procedural limltavion.
rules of Evidence have been Jaghloned for erininal trlials which
nacrowly confine the trial process to evidence which is strlctly
relevant to the particular offense charged. '

The Court went on to say that in the post-verdict process,
reports, investigatilve reporis, have been given a high place by
the judges who want To sentence persons upon the best information
available rather than on guesswork.

Justice Minton: Mr. Burger, let me see if I understand
what the Goverrment's position ls wlith refereace to this kind of
hearing he is cntitled to. The president may o mey not give a
hearing; is that not true?

Mr. Burger: That is certalnly conceded by counsel in this
case,

Justice Minton: MNow, 1f the Prepidont glv & the hearing and




the employee 1ls I'ound unfit for empioyment bLecause of the
question as to his loyaity, in such & nearing the employec is
entitied to such 2 hearing as the Yresident hob provided, nov
due process; 1s that your position?

M. Burger: That 1s our position in the lirsy lustance,
and then we can go beyond ey ~-

Justice Minton: Then they have complicd with the provisions
nere.

Me. Burger: I can go beyond that and say that even 1f
the due process clause applied, this process o due process under
the circumstances, fltting the neads of the government €O the
rignis Invaded, and having 1n mind what thia Couxt has done In
other comparable situations.

One last word as to tThe reason whlch the Court assigned
in this Wilillams case for the coniidential nature of the in-

formants.
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Justice Harlan: Do you draw in that respect any distinc-

tion between a nonsensitlve employee and a sensitlve employee?

Mr. Burge:': As to questions of loyalty, Mr, Justice, no.
There are not ¢ny. The chorwoman and the janitor might be as
serious a loyalty breach as the Cabinet officer, and the
investigatlve reccord on that score bears that out fully. All
the literature on the subject bears that oul,

Justice Reed: My. Attorney General, is there a copy of
the record of the charges that have been made against vhis
gentleman?

Mir, Burger: There 13 not. And that 1s protccted by the
privilege which the Presidential Order confevs upon Dr. Peters,
If he wailved Gthe privilege, that would be in the pleadings, and
could have been. But in this case, he indicated that 1% would
not be. But that is no desire on The part of the Government.
If Dr, Peters waives it, we will.

Justice Blacl: Dc you find comfort In the Williame case,
in treating a defendant -~ with the power of the Jjudge -- a
man who has been convicted after a falr trial, with a falr
court, being confronted with witnesees, in contrast wilth the
wholesale trial of the Government employees, citizens of thls
country, who have had nothing and who have never had a chance
to be tried before a jury, face a witness ~- do you find comfort

in comparing those Government employees and the right %o

dotermine whether they are %o be found guilty of infamous crimes,
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a few human beinzo, fallible, who, in the Interesis of zeal,

wnich sometimes outwelghs discrecion, a feu individuals in a

subordinate place in the Deporiment of Justlce detcraine the

pasis on which a highly placcd, nandful of people should act.
mhat is the security on which we rest.

My, Burger: And I suggest that the administrative
nhiscory of that process shove a pretty goed record of discrim-
ination.

Justice Frankfuriter: How do you tent 1t?7 How do you
test the success of it?

My, Burger: There are not subjective tests, but there
are objective tests in the total record, that out of 4,500,000
or 4,750,000 checlks, 3% resolves iteelf down To 17,000 hearings
that% resulted In 560 dlamissals, and a5 to more than half of
those 560 dismissals, they weve peorle who were applicanis
4trying to come in,

Justvice Frankfurier: So those are quantitavive vests
which do not ‘take account of pervasive, spiritual consequences
vhich are not subject to these crude Tests,

Mr, Burger: I said that this was objective purely, Your
Honor, and thls process of weighing is to look at how an admin-
istrative process hos worked, and I submit that on the record ==

Justice Frankfurter: No. put if the standards are

inadecuate, then the recults of those standards are inadequate.

o lx reriminod by Yhin
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Court.

L)

The Chief Justice: Mr, Burger, in view of the fact that

the procedural cuestion was not briefed, would you briei for us

the question of whether the Board can review an agency's
aismilseal of the proceeding agalnst an accused employee?

Mr. Burger: Of course, Your Honox. i rhall be very
happy to do so.

The Chief Justice: Can you brief that point alzo?

Mr. Arnold: We will.

The Chief Jucitlce: Can we have that by Thursday night?

Mr, Burger: You cghall have it before that.

Justice Frankfurter: Of course, as one member of the
Court, I have other aifficulties with the fulfilment of the
opder., And I suggest that when you go through the Order which
is eontrolling upon this Couxd, you may want to direct your
attention to see whether the requirements of the Order of the
President, which 1s the basis of the validity of any Order by
the Board, have been gatisfled in every partlcular, whether
My. Arnold has raised the questions or not.

Mp, Burger: We shall undertake %o see if there are any

which he has not raised. He hase railsed only one. 8o we shall

look for others.
Thank you.

The Chief Justice: Mr, Poxrter.




REPLY ARGUMENT ON BEHALF COF FETTTIONER

By Mr. Porter

Mr. Porter: Mr. Chief Jusiice and Your Honors, I would
1ike at the outsel,if I might, to try to clarify the situation
with respect to the cirvcumetances as to why the tranecript of
record at the hearings helow was not made 2 part of this record,

As appears in our trenseript of record atv page 2L, paragraph
25 of the defendant's answer states expliciltly that they allege
tha’t at the hearing beforc the pancl of the Loyalty Review
Board, no evidence was adduced except that adduced by couneel
for the plaintiff but alleged that the entire record on uhlch
the panel of the Loyalty Review Board congidered plaintiff's
case contained evidence contrary ©o that adduced by counsel fou
the plaintlff,

Now, if Your Honors please, that 1s to say that if we had
ceriified that traonseript In this proceeding, all that would
nave been before this Couri, the District Court and the Cours
of Appeals, was the evidence from Dr. Peters and hile {riends
ravorable to him., There would not have been before this Court
any of the data %o which Mr, Burger referred, namely, as ‘o
what the Review Board considered, It was not available to us
or to his counsel below, and so we felb that it was unnecessary
%o burden this record with only the favorable testimony and
the interrogatories and Dr. Peters' responses thereto.

Y I o PP . 11 o e e S} B & .Y
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whatever the proper word is -- wouldn't the transmission of

the evidence from the FBI contain the reasons they were not

making the disclosure?

Mr. Porter: That would not, sir.

Justice Frankfurter: Then how can we possibly tell
vhether they satilsfy the Ordev, on the ascumptlon that we must
assume that everything that everybody doet is regular, which
38 certainly an assumption contrary to the fact and the
experiences of this Court?

Mr. Porter: The correspondence, if any, batween the FBI
and the Loyalty Review Board and the panel below wae again in
the category of confidential information, not made avallable
4o accused or counsel., So therefore we felt --

Justice Reed: T4 was in the record before the Board,
was it not?

Mr. Poriter: Yes, but that record, Mr, Justice Reed,
would not be available even to this Court by The Government.
Tt has not been made available to Dr. Peters or to his counsel.
%0 all that the transcript of record would have shown, as it

did in the Bailey case, was the evldence favorable to the

accused,

And I think that the Court will recall that 1t was con-
ceded that there was no evidence that was in that record that
was adverse to the acoused, So we felt a pimiiar kind of

situation would have developed in this case, and it would have
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peen of no help to the Court.
Justice Reecd: Councel for the Govermment said that he

was perfectly willing for you to bring the entice record in,

Mr, Porter: Yes. But I think therc was confusion of
gefinitions, Mr. Reed. By that he meant the transcript of
ovidence contained at the hearineg, It does not mean the
information, the dossiers, thal were tefore the Review Beard
in considering Dr. Pelers' case.

Justice Frankfurber: Oor the explenaticn of wiay there was
not any dossier?

Mr. Porter: Or the explanatlon as to viny the names of
the inlormers were not vevealed, or the correspondence hetueen
the investlgabive agency and the Roview Board., So all that the
Court would have had here would have bocn testimony favorable
%o Dr, Peters.

Justice Frankfurter: Would the record, if I am allowed
to agk this éuastion without %transgressing -- would the record
disclose demands by Dr, Peters! councel for this data or the
other thing? Would the record ghow that you made requesis and
that you had made calls?

Me, Porter: Yes.

Justice Frenkfurter: Would the record show that those
calls and reciueats were denied?

Mr, Porter: In the ~--

Juatilse Prankfurior: Yould “he record show that?
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Mr. Porter: Yes, the record would show that, and we have

so alleged in the initial complaint, and it is not denied.

Now, we would be perfectly happy, if the Cowri please, to
make the record available of the hearings below,

Justice Frankfurter: You should not fecl under any
pressure go far as the Court is concerned, I think it ls very
desirable, as I thought 1t was desirable in the Balley case,
that we should be able to see the record.

My, Porter: In this case, Your Honor, we offer 1T, i
the Court co desires, DBut as I say, I do not belleve that it
w31l reach these issues which the Court hos been addressing
itself to during VMr, Burger’!s argument.

Justice Reed: Did ycu asck tche Government to releasc
the entire record when it was before the Beard?

Mr. Porter: Ve will produce the record as 1t was avail-
able %o us and file it with the Clerk, 1f the Court so desivres.
The rest 18 not available to us.

Justice Reed: You are not going Lo aslc for 1t; is that
right?

Mp., Porber: 1 do not think at this posture of the case
7hat we could, sir, We will furnish vhat wé have, which as I
see 1t, consists of testimony of Dr, Peters and the allegations --

Justice Frankfurter: Unless 1 misconceive the whole thing,
you are not in a positilon %o agk Mr. Burger, because he is free

%o declinej is that right?
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Mr. Porter: Precieely.

Justice Frankfurter: That is the whole point of this
case, that he need make no such dieclosurc.

Mr., Porter: 'That is correct. I do not think that perhaps
ne would be permitted to make 1%,

Justice Frankfurter: That ls right,

Myr. Porter: Under the epplicable Excculive Ovders.

Justice Frankfurter: So I understand,

Mr. Porter: If the Department felt that This was informa-
tlon in the confidential category, 1t would not he avalleble
even on request.

Now, as I cay, the only thing -- vie do not know what was
in the minds of the Board or what informatlon they had, what
information they consildered, A1l we lknow is that there was
nothing which in our Judgment was derogatory to Dr., Peters.

Justice Harlan: Does that mean 1iterally that there
would be no way in which the Couvt could find out whethey “he
Review Board, in saying that 1t had other informatlon, was
telling the truth?

Mpr,., Portex: T would have presumed that therc would be
nothing in the record, Mr. Justice Harlan, that would disclose
what was in the Review Board's possession, what they had before
them, and whet they consldered, and that there ils no way under

thece procedures for any court to reach that on this secret

‘eenae and on watbere vhich have beel soshricted by the Depart-
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ment of Justice,

Justice Douglan: Unless the Court went beyond the
record.

Mr. Porter: That is right; unless the Court went beyond
the wecord.

Certainly, 1t is not available to the parties, except the
Review Board.

Justice Reed: You use the word "record" to mean what
vou know aboubt 1%?

WMo, Porter: 'That is preeisely i, sir, And that record
is, as I say, the conventlonal kind of testimony in these

proceedings and Dr. Peters' ¢.o scatements,

Nowr «~

The Chief Justice: Mr, Porbter, we will contlnue. Ve
w31l conclude the case %this afternoon,

My, Porter: Very well, eir,

1 would like next, if I moy, o address ryoelf to the
éuestion of punigament, which I think was reised by My, Justice
Reed.

In one of the standard works, "The Federal Loyalty-Securdly
Program,” %o which the Government and counszel for the petitloner
refer in their briefs, at page 65 of "The Federal Loyalty~
Security Program," by Miss Bontecou, you £ind this comment,
in tallking about the Review Board:

e Board went beyond thils, however, o make
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certain that an adveree judgment will follow the employee
into private life. It dlvected that, in the event of an
inquiry, & prospective employer ghould be told when
Government employment hod been serminated afier procced-
ings under Executlve Ordexr 9835. In the case of anyone
who left his job before his cast wWay completed, even
though only the postaudit was involved, the prospechtive
employer was Lo be informed that the eheclk on loyally
was neveyr completed° The Chaivman cf ¢he Loyalty Revlew
Board has left no doubt that thesge rTules yere issued
with full understandlng of their potential impact. He
stated thet they 'mean & man 1o muined everyvhere and
forever, No veputable employer would bhe likely Yo toke

& chance ie giving him a job.'"

Now, that, if you please, 18 what we mean in using the
Tern “punishment“ in addition to what this Court has referred
4o in the Wieman-Updegraff case a3 2 padge of Infomy and deep
ghain,

T submi%, Your Honors, thod the Government has not maln-
zained the two standards in the test 1aid down by Mr, Justice
Prankfurter as to due process. First, the mere assertion that
the Government has an interest, and an interest in security, I
do not think is sufficient. We have heard no description or
details or documentation as to what the nature of that interest
vat the Interest cen be

e thirk, o8 a natler cf foet, thav




established to the ocontrary.

when I heard today the Government assert that the rights

and interests of Fedqral employees and the security and pro-

tection of their jobs, the procedure invelved in that is

anzlogous to a convicted felon or a peroled convict, 1T was

not surprising to me to note, as ve have in our reply briefl,
the report of the Hoover Commission on Reorganization as to the
depressing effects and lower morale of Goveornment cmployces,
Now, the Government in its maln brief on page 104 makes
o very interesting obeervation which I think has some lmpact
in this proceeding. There they discuss that no one contends
that perfection exlste, bub for the need of thie program, Uhey
rofer ©o the Black Tom cuse in World War I and the fact thot
there was a total absence of knoun sabotoge in World War IT.
Well, I submit, 1f the Court pleaze, that the Ordero thawv
ave here wnder discussion are postwex Orders enc that during
World War II 3% was the use of effeciive, oxpery pollce and
dotoctive work that prevented sabotage and ctplonage. It was

not this panoply of inquiries and demande, Yhoughts, opinions,

bellef's, their pasi associations and actlons, that had any
responsibility when %the natlon’s security was threatened by a
shooting war that esplonage and sabotage were prevented.

And I say I hope that one of the effects of thip case will
be that these investigators can rebturn to the dutles and

functions of direct protection.

LoneDissent.org

e ——————————————————
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Now, we think that we have osteblished that the national

jnterest lles in adherence to these Constitutional procedurcs.
1 have made reference to the Hoover Report about the morale of
the Federal employees, which should be of concern, obviously,
vo the Government.

We also have cited in owr brief the corment of the Owrtho-
posychiatrilc Institute, in which they dlscuss the effects on
nental health of these procecdings, end wo have handed up to
the Court the moving story of Eepatrilce Murphy Coampbell, who wae
& psychologlcal casualty of thece kinds of procedures, even
shough acqulited.

T would liko, if I may, in closing to polnt out to the
Court that in the Bulletin of Avomic Seientiste which wao
released only recently and vhich woe publighed this morning,
in diseussing the dquestion of sceourity, vheve were €5 pages and
15 avcicies developing every aspect of thie, and Professcy
Shile of Chicago sald thab:

ngamewhere in the neighborhood of 1,000 qualified
sclentists" are estimated to have "encountered security
difficuities.”

He reports:

"A small number of senior sclentists and some oubt=-
standing younger selentiste have apparently refused %o

work in fields dominated by the security procedures.”

tae coholuaion, but T think




L EE——

o4

it is a valid conclusion, that if postwar securliiy provi_ions

had obtained during the war, it would not have been posslble

o have accompliched ar, “hing approximating the great successes
of wartime scientific research.

Now, we have gquoted in our main briel the comments of
Dr. Vannevar Bush, This recont report certainly corrcborates
his earlier concluzions.

So we contond, if Your Honors please, that the Executive
hoe no longer the power Lo try and condein & peTEon as digloyal
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be vinlated
if the employee were discherged withoul a @ hcaring, but &
#inding was made and spread on the officlal vecord that he wae
isloyal. We say that due proccse Wat viclated here because
there was no conivontatlon,
In other wordc; My, Justice Harlan, wé pay that tThe
netitcioner could never be adecuately infoyned of the nature

of the charge against him without knowing the identlfy of vhoese

informants.

Now, the Government can, of course, && Judge Arnold has
sald, discharge ompleyeec 1n the usual cace without a hearing
in the interests of the efficiency of the service, but the
Government cannot dlncharge, we mointain, a peraon in other
circumstances regarilese of the procedure.

For example, a regulation parring all Cathollcs or Jews or

any other tesct of that kind would, of courese, violate dug proooss,
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We say that here, where the CGovernment has establiched a
hearing and where they have javoked a hearing process, and where
it conveys the impreseion of a declsion by an impartial
gribunal on the evidence, it must glve @ due process hearing.
And there is no doubt that the questilon of punichment lis clear
and unequivocal.

Mr. Chief Justilce, we propose to file a copy of the
zranscript we have with the Clevk, with the Courtv's pexrmisalon,
1 say I have reservations as o the oxtent ©o which --

The Chief Justice: Perhaps I can ask & guostion of Mr.
Burger thet will cleor that up.

Mr, Burger, dld I understand you %o say that If the
netitioner had cone ©o this Court on the mewibs, all the Iniorina-
tion available to the Board would be & part of the record?

Mr. Burger: on, no,

The Chief Justice: Well, I understood you To say that
it would have been available to the Court.

My, Burger: The record in the case would have been
before the Court; the record in the cose.

The Chief Justice: That would have beorn nothing bubt
the testimony of the petitioner and his wiltness?

Mr. Burger: And the charges.

The Chief Justice: But I undersiood you %o say that ve

could have had the dossier and everything that went before the
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Mr. Burger: I certainly did not intend to give the
Court that impression., It would take a Fresidential Order to
permit that to be released under any circumstances. The
Precidential Order forblds --

The Chief Justice: In that case, we would gain nothing
by putting counsel to the expence of printing the testimony of
his witnesses, would we?

Mr. Burger: That is a qLuest:Lon T am afraid I would have
o let the Court answer,

The Chief Justlce: I misunderstood you, bLecause I
thought you saild that you have no cbjection 2t all Yo the
Court's seeing the report upon which the Board acted.

My, Burger: At that tiune I understoad the questlons to
be directed to the notice of charges and the report of the
proceedling, bub not =-

The Chief Justice: Of course, there is ncthing there
exccpt the testimony of the petitioner and his witnesses,

Mr. Burger: 'That is correci.

The Chief Justice: And, of course, as far as I am con-
cerned, I would not want %o put them to the cxpense of preparing
a record for that purpose.

My, Burger: It would be just vhat the testimony before
the Cowrt -=-

Justice Frankfurter: Mr, Burger, was there not a regula-

tion or a rule or something issued in 1952 by the Civil Service
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commission explaining that the President's Order is not a

restriction upon the availability of the perscnnel record of
any person In the gervice -- I do not kmow whelher this would
£211 in that -- at the request of any agency or the Judicinl
Eranch of the Government? Is there not such a law?

Mr, Burger: 1 do not know. We will check on that.

Justice Frankfurtor: Would you advise me on that?

Mr. Burger: We will advise the Court on that if you ask
us to advise you on that. We will undertake to do it.

The Chief Justice: Thank you.

(Whercupon, at 4:40 olclock p.m., the argumenis were

concluded. )






