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PROCEEDINGS 

Mk. CHIEF JUST!CE WARREN: Number 395, Richard P'!rry 
Loving, el al., appeHants, versus Virginia. 

THE CLERK: Counsel are present. 

l\1R. CHIEF JUSTICE WARREN: Mr. Hirschkop? 

MR. COHEN: Mr. Chief Justice, may it please the Court: 
I am Bernard S. Cohen. I would like to move the admission of 

Mr. Philip J. Hirschkop, pro hac l-'ice, my co-counsel in this 
matter. He is a member of the Belr in Virginia. 

MR. CHIEF JUSTICE WARREN: Your motion is granted. 
Mr. Hirschkop, you may proceed. 

MR. HIRSCHKOP: Thank you, Your Honor. 

ORAL ARGUMENT OF Pl-ULIP J. HIRSCHKOP, ESQ., 
ON BEHALF OF APPELLANTS 

MR. HIRSCHKOP: Mr. Chief Justice, Associate Justices, may it 
please the Court: 

We will divide the argument accordingly. I will handle the 
equal protection argument, as we view it, and Mr. Cohen will argue 
the due process argument. 

You have before you today what we consider the most odious 
of the segregation laws and the slavery laws. In our view of this 
law, we hope to clearly show that this is a slavery law. We refer to 
the law itself. I would first like to brine to the Court's tUtcntion 
that there is some discrepancy in the briefs, between us and :he 
Commonwealth especialiy. as to which laws are in essence. They 
have :>articularly said that· Section 20-58 and 20-59 of the Virginia 
Code are the only things for consideration by this Court. and those 
two sections, of course, are the criminal sections making it a 
criminal penalty for Negro and whit~ to intermarry in the State of · 
Virginia; 20-58 is the evasion section under which this case parti
cularly arose, which makes it a criminal act for people to go out~ide 
the State to avoid the laws of Virginia to get married. 
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We contend, however, Your Honors. that there is much more 
in essence here; that there's actually one simple issue; and the 
issue is: May a state proscribe a marriage between two adult 
consenting individuals because of their race? And thi$ was taken 
much more in the Virginia .:;tatute. 

Section 20-54 and 20-57 void such marriages. And, if they void 
such marriages-if you decide on 20-58 and 29-59-these people, 
were they to go back to Virginia-and they are in Virginia 
now--will be subject to immediate arrest under the fornication 
statute, and the lewd and lascivious cohabitation statute. And, 
more than that, there are many, many other problems with these 
statutes. Their children will be declared bastards under many 
Virginia decisions. They themselves would lose their rights for 
insurance, social security, for numerous other things to which 
they're entitled. So we strongly urge the Court, in considering this, 
to consider this basic question: May the State proscribe a marriage 
between such ~ndividuals because of their race, and their race 
alone? 

THE COURT: How many states have laws likt this? 

MR. HIRSCHKOP: There are 16 states, Your Honor, that have 
these presently. Maryland just repealed theirs. These :ue all 
southern states, with 4 or 5 border southern states. There's Okla
homa, and Missouri, and Delaware. There have been, in recent 
years, two-Oklahoma and Missouri-that have h2d bills to repeal 
them, but they did not pass them. 

Now in dealing with the equal protection argument, we feel 
that on its face-on its face-these laws violate the equal protection 
of the laws. They violaie the Fourteenth Amendment. In dealing 
with it, we look at the arguments advanced by the State. And there 
are basically two arguments advanced by the State. On the one 
hand, they say the Fourteenth Amendment specifically exempted 
marriage from its limitations. On the other hand, they say that if it 
didn't, that the Maynard versus Hill doctrine would apply here. 
That this is only for the State to legislate upon. 

In replying to that, we think the health and welfare aspects of 
it are in essence. And we hope to show the Court these are no: 
health and welfare laws. These are slavery laws, pure and simple. 
And for this reason, we went to some length in our brief to go into 
lhe history of these laws, to look at why Virginia passed these laws, 
and why other states have these laws on the books; and how they 
use these laws. Without reiterating what is in the brief, I will just 
refer to that history very briefly. 

As we point out in the brief, the laws go back to the 1600s. Tt.c 
1691 Act is the first basic Act we have. There was a 1662 Act whict. 
held that the child of a Negro woman and a white man would be 
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free or slave according to the condition of its mother. It was a 
slavery law, and it was only concerned with one thing, and it's an 
important element in this matter: Negro woman, white man. That's 
all the-y were really concerned with; and it may lJe all they're still 
concerned with. ·The purity of the white woman, not the purity of 
the Negro woman. 

These: laws rob the Negro race of their dignity. It's the worst 
part of these laws, and that's what they're meant to do, to hold the 
Negro class in a lower position, lower social position and lower 
economic position. 1691 was the first basic Act, and it was entitled 
"An Act for th!! Suppressing o( Outlying Slaves." Anrl the 
language of the Act is important. That's why we go back to it, 
because they talk about the prevention of .. that abominable mix
ture and spurious issue." And we'll see that language til!le and 
again throughout all the judicial decisions referred to by the State. 

And then they went into two centuries of trying to figure out 
who these people were that they were proscribing. I won't touch 
upon all the states. I understand amicus will do that. But at one 
time, in 1705, it was if a person is one-eighth. or more Negro 
blood, and then in 1785 it became a person with one-quarter or 
more; and j_t went on and on. It wasn't until 1930 that we finally 
arrived at what a "Negro., is, in the State of Virginia, and that's a 
person with .. any traceable Negro blood," a ma!ter which we think 
delies any scientific interpretation. 

And the first real judicial decision we get in Virginia was in 
1878, when the Kinney v. Commonwealth decision came down. 
And there again we have a very interesting decision, because in 
Kinney v. Commonwealth they talk about the public policy of the 
State of Virginia and what that public policy was, and how it would 
be applied. If Your Honors will indulge me, I have the language 
here, which is the language that is carried through, through the 
history of Virginia, and they talk about .. spurious issue" again. 
and that is what is constantly carried through, and carried through 
from the Act for the Suppressing of Outlying Slaves. And they talk 
about the .. cherished southern civilization," but they didn't think 
about the "southern civilization" as a whole, but the white civiliza
tion. And they want the rac<:s kept "distinct and separate," the 
same thing this Court has heard since Brown, and before Brown, it 
has heard so many times during !he Brown argument, and since the 
Brown argument. They talk about "alliances so unnatural that God 
has forbidden them," and this language-

THE COURT: Would you mind telling me what case that was? 

MR. HIRS,:HKOP: Kinney v. Commonwealth. 

THE COURT: Kinney? 
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MR. HIRSCHKOP: Kinney-K-i-n-n-e-y. 
And then in 1924, in a period of grave hysteria in the United 

States, an historical period we're all familiar with, a period when 
the \'lest. was in arms over the "yellow peril" and western states 
were thinking abot~t these laws-and some got them t;•en-a period 
when the immigration laws were being passed in the United States 
because the North was worried about the great influx of Italian 
immigrants and Irish immigrants; a period when the Klan rode 
openly in the South; and that's when they talked about .. bast~rdy 
of the races," and "miscegenation" and "amalgamation" and 
"race suicide" bec~me the watchword. 

And John Powell, a man we've singled out in our brief, a 
noted pianist of his day, started_ taking up the Darwin theory and 
perverting it through the theory of eugenics, a theory that applied 
to animals-to pigs and hogs and cattle-and started applying it to 
human beings; and taking Darwinism, that the Negro race was the 
steppingstone, that lost man we've always been looking for, 
between the white man and ·h~ abominable snowman, or whatever 
else they went back. 

And that's when the Anglo-Saxon clubs formed in the State of 
Virginia. And that's when the Virgi:1ia Legislature passed our 
present body of laws. They took all these old laws, these 
antebellum and postbellum laws, and they put them together into 
what we presently have. 

THE COURT: How many states for the first time, in the '20s, 
passed these kind of laws? Do you recall? 

MR. HIRSCHKOP: Your Honor, _to the best of our knowledge, 
basically most states had them. It was just Virginia, and then 
Georgia copied the Virginia Act, which had such a complete Act
and it was described in many places as the most perfect model of 
this type of act. 

THE COURT: But you were saying that the western states and 
eastern states and others during the 1924 period had the~e laws, as I 
understood you. 

MR. HIRSCHKOP: No, Your Honor. Most oi them actually had 
them on the books. 

THE COURT: I see. All right. 

MR. HIRSCHKOP: There was some recodification of them. 
Virginia strove to make a perfect law, and only Georgia followed. 
And it was expected, from our reading of the history, that many 
other states would follow, but they just Jet remain what they 
had. There were very few repeals in those days. Actually, the great 
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body of repeal has been since Brown, when 13 states have repealed 
these statutes. 

THE COURT: Well, what relevance does that 1924 period have to 
this? 

MR. HIRSCHKOP: Because some of the statutes wt: have were 
enacted then. All the registration statutes were enacted in the 1924 
period, Your Honor, and these are the statutes, basically, in which 
you have to have a certificate of racial composition in the State of 
Virginia, the statutes which we find absolutely most odious, the 
statutes which reflect back to Nazi Germany and to the present 
South African situation. 

THE COURT: I see. 

MR. HJRSCHKOP: But the present bill, as it sits on the books, is 
that law from 1924, and it was entitled "A Bill to Preserve the 
Integrity of the White Race' • when it was initially issued. It was 
passed ~sa bill for racial integrity-to preserve "racial integrity ... 
And we would advance the argument very strongly to the Court 
that they're not concerned with the racial integrity of the Negro 
race, only with the white race. In fact, in Virginia it's only a crime 
for white and Negro to intermarry, and the law is couched in such 
terms that they say white may only marry white, in Section 20-S4 of 
our law, but it goes on from there to make it a crime only for whites 
and Negroes to intermarry. There's no crime for a Malaysian to 
marry a Negro, and it's a valid marriage in Virginia. But it would 
be a void marriage for a Malaysian or 2ny other race, aside from 
Negro, to marry a white person. A void marriage, but there would 
be no criminal penalty against anyone but the white person. They 
were not concerned with racial integrity, but racial supremacy of 
the white race. In 1930, the}· finally, as I said before, went on to say 
that any person with "trac:eable Negro blood," was a Negro. 

These laws, Your Honors, are ludicrous in their inception, and 
equally ludicrous in their r.pplication. It is not possible to look at 
just the Virginia laws alone. We have to look at what happened in 
the whole South, we feel, and the classifications in the South. 

It's impossible to say-1 won't go into, again, the exact classi
fication of Negroes-but South Carolina and North Carolina make 
certain Indians white people. In North Carolina a Cherokee Indian 
from Roanoke County i!. a white person. All other Cherokee 
Indians are Negroes. In Sout~ Carolina, it's the Catawba Indians. 
And these laws gave vent to some other very hateful laws. In 
Mississippi an advocate of social equality, under the miscegenation 
body of law-it's a criminal penalty-1 think it carries one to five 
years. 
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If Your Honors please, there are several decisions handed 
down by states which again point up the racial feelings concerning 
these laws. The Missouri Jaw is bottomed on State v. Jackson, 
which basically held that, if the progeny of a mixed marriage, there 
woulrl be no further progeny-a fundamentally ridiculous state
ment. Maybe it wasn't to those men in that day and age, but it 
certainly is now. And Georgia has an equally ridiculous basis for 
their laws in Scott v. Georgia, wh:re they held that, from their dai1y 
observances, they see that the offspring of such marriages are 
effeminate. 

And, in this case-~'ld I will refer to the appellant's brief here 
at page 35-the L()ving case comes to you based on the case or 
Naim v. Naim. Well, what were they talking about in Naim v. 
Naim? Again, they wanted to preserve the racial integrity of their 
citizens. They wanted not to have a mongrel breed of citizens. We 
find there no requirement that a state shaU not legislate to prevent 
the obliteration of racial pride, but must permit the corruption or 
blood even though it weaken and destroy the quality of its citizen
ship. These are racial, and equal protection thoroughly proscribes 
these. 

In the case before you, the opinion of the lower court by Judge 
Faseil-and we have it footnoted at page 37 of our brief-he says: 
.. Almighty God created the white, black, yellow, malay and red, 
and he placed them on separ~te con~inents." And I needn't read 
the whole quote, but it's a fundamentally ludicrous quote, and 
again that's what they're talking about. 

We feel that the very basic wrong of these statutes is that they 
rob the Negro race of their dignity. Fundament~) in the concept of 
liberty, in the Fourteenth Amendment, is the dignity of the 
individual, for without that there is no "ordered liberty." We've 
quoted from numerous authorities-and particularly not from the 
scientific point--particularly 1 refer you to the quotes from Gunnar 
Myrdal, who made a noted study in rettnt years of this; and not the 
old studies that are otherwise quoted. 

If Your Honors please, there is one other issue that the State 
raises that I will touch on briefly, and that's the Fourteenth 
Amendment iss'Je. To begin with, the State advances no history of 
the Fourteenth Amendment debates themselves. They go to the 
debates of the 1866 Act, and the Freedmen's Bureau Bill, which 
did immediately precede the Fourteenth Amendment. And, in 
their own brief, they have an excellent cite that the Fourteenth 
Amendment was, in part, designed to provide a firm constitution
al basis for the Civil Rights Act. 

We would advance that the "in part," is the answer. The 
Fourteenth Amendment, even if you read the history of the 1866 
Act, is much broader in scope. Its language is much broader in 
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scope. The language of "liberty," .. due process," is much broader 
than the "Rights, privileges and immunities," that were put into 
the 1866legislative Act. It was more than an effort to put these laws 
beyond the grasp of the Congress. It was a greater protection. 

And, if Your Honors please, even if you want to take the 
history of the Civil Rights Bill of 1866, we feel that even in reading 
that language it wasn't clear that it's up to the Court to decide. 
Many legislators felt it would proscribe-that the Civil Rights Act 
itself would proscribe !hese type of laws in the states. Even various 
proponents said that amalgamation laws were not touched. And 
basically what they rely on in their brief, and in their argument in 
the court below-and I might point out to Your Honors that this 
was argued fully in the court below, and the Virginia Supreme 
Court dido 't deign to rule on the argument. They pushed it aside 
and went to the merits of whether these laws were or were not 
un«:onstitutional, taking into account the Fourteenth Amendment. 

As I recall, this ·was put before this Court in the McLaughlin 
ease-l kr.ow it was-and it was put before the lower court in the 
McLaughlin case, this same argument. Now, while McLoughlin 
was cohabitation, I think you'd have to read those both together if 
they were intended to be reached, because they spoke of amalgama
tion laws in the arguments in the 1866 Act. 

But, even if you were to read the language of Senator 
Trumble, which they rely on so strongly, what did he really say? 
Well, at one point, at page 17 of their brief, he says: .. 1 presume 
there is no discrimination in this respect,,. and he goes on to talk 
about his argument: "The law, as I understand it, in all states 
applies equally." This was the Pace reasoning, which this Court 
has set aside. 

But the real tipoff on this, we feel, comes on page 22 where 
they're quoting Trumble again, and he says: .. This bill would not 
repeal the law to which the Senator refers [replying to Senator 
Johnson] if there is no discrimination made by it." If there is no 
discrimination made by it. We submit, very strongly, as has been 
before the Court many times, that the application of the Four
teenth Amendment is an open-ended application even on these 
laws, even where we have this argument, because it is .. if it's not 
discriminatory." Your Honors must reach the conclusion as to 
whether it's discriminatory or not; and it is clearly discriminatory. 

We speak of this on page 30 and 31 of our brief, quoting 
Bickel, a noted constitutional authority. He says, .. They were 
open-ended and meant to be expounded in light of changing times 
and circumstances." And, quoting this Court, from Burton v. Wil
mington Parking Authority, .. Its constitutional assurance was 
reserved in terms whose imprecision was necessary if the right were 
to be enjoyed in the variety of individual-state relations.'' There are 
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any number of such quotes in your opinions in the last ten years. 
This is the same argument you've had before you all the time: The 
Fourteenth Amendment doesn't apply. 

Your Honors very adequately answered that argument in the 
McLaughlin decision when you said this was the central purpose of 
the Fourteenth Amendment. And we submit, very strongly, it is the 
central purpose of the Fourteenth Amendment. 

If Your Honors please, resting on the equal protection 
argument. we fail to see how any reasonable man can but conclude 
that these laws are slavery Jaws, were incepted to keep the slaves in 
their place, were prolonged to keep the slaves in their place, and in 
truth the Virginia laws still view the Negro race as a slave race. 
These are the most odious laws to come before the Court. They rob 
the Negro race of its dignity, and only a decision which will reach 
the full body of these laws of the State of Virginia will change that. 
We ask that the Court consider the full spectrum of these laws and 
not just the criminality, because it's more than the criminality 
that's at point here. It's the legitimacy of children, the right to 
inherit-land, and many, many rights, and in reaching a decision we 
ask you to reach it on that basis. 

Thank you, Your Honors. 

MR. CHIEF JUSTICE WARREN: Mr. Cohen? 

ORAL ARGUMENT OF BERNARDS. COHEN, ESQ., 
ON BEHALF OF APPELLANTS 

MR. COHEN: Mr. Chief Justice, may it please the Court: 
If we were here merely to obtain a reversal on behalf of 

Richard Perry Loving and Mildred Jeter Loving, I think Mr. 
Hirschkop would have presented a cogent and complete argument 
based upon the equal protection clause, which would leave no court 
but to find the statute in question unconstitutional. 

However, while there is no doubt in our mind that these 
statutes are unconstitutional and have run afoul of the equal pro
tection clause of the Fourteenth Amendment, we urge with equal 
strength that the statutes also run afoul of the due process clause of 
the Fourteenth Amendment. 

Now whether one articulates in terms of the right to be free 
from racial discrimination as being due process under the Four
teenth Amendment, or whether one talks of the right to be free 
from infringement of basic values implicit in ordered liberty. as 
Justice Harlan has said in the Griswold case citing Palko v. Con
necticut, or if we talk about the right to be free from arbitrary and 
capricious denials of Fourteenth Amendment liberty, as Mr. 
Justice White has said in the concurring opinion in Griswold, or if 
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we urge upon this Court to say as it has said before in Meyer v. 
Nebraska and Skinner v. Oklahoma, that marriage is a fundamen
tal right or liberty; and whether we go further and urge thai the 
Court say that this is a fundamental right or liberty retained by the 
peor•e within the meaning of the Ninth Amendment and within the 
meaning of liberty in the due process clause of the Fourteenth 
Amendment-

THE COURT: Surely there's some limit on th~t? I suppose you 
would agree that a state could forbid marriage between a brother 
and a sist~r, wouldn't you? 

MR. COHEN: We have conceded that the State may properly 
regulate marriages, and regulate divorces, and indeed they have 
done so and this Court has upheld certain regulations. I don't know 
whether the issue of consanguinity or 2ffinity has ever been here, 
but certainly the one that comes to mind first would be the Rey
nolds case, and the polygamy matter; and we have no trouble dis
tinguishing those, and I don't think the Court will, either. 

There was no race que5tion-

THE COURT: But you're not now arguing about any race ques 
tion. You're arguing complete freedorn to contract<) aren't you, 
under the due process clause? 

MR. COHEN: Well, I have stated that the due process clause has 
been subject to many articulations. And what I was going to go on 
to say was that an of these articulations can find some application 
in this particular case. If you ask me for the strength of the argu
ment of the Fourteenth Amendment due process clause as applied 
to this case, I urge most strongly that it be on the basis that the 
Fourteenth Amendment is an amendment to protect against racial 
discrimination. 

However, I do not think that the other arguments are com
pletely invalid. I don't even know if the Court ever has to reach 
them. But one can still argue that there is liberty and a right to 
marry, as : his Court has said in Meyer and Skinner. And that, in no 
way, detracts from our argument that they cannot-the State 
cannot-infringe upon the right or Richard and Mildred Loving to 
marry, because of race. These are just not acceptable ~;rounds. We 
are talking about an arbitrary and capricious ground. And we 
should have no trouble. 

THE COURT: Some people might think, with reason, that it's 
arbitrary and capricious to forbid first cousins to marry each other. 
The State where I used to live does have such a law prohibiting first 
cousins from marrying each other. Now, because a large body of 
opinion might think that's arbitrary and alpricious, does that mean 

9 

LoneDissent.org



the State has no constitutional power to pass such a statute? 

MR. COHEN: I believe that we run into another step before we can 
reach that, Your Honor, and that is the burden of coming forth 
with the evidence. I think that a state can legislate and can restrict 
marriage, and might even be able to go so far as to restrict marriage 
between first cousins, as some states have. And I think that if that 
case were before the Court, they would not have the advantag: that 
we have of a presumption being shifted and a burden being s•tifted 
to the state to show that they have a reasonable basis for proscrib
ing as to racial marriages. However, if we were here on a first cou
sins case, I think we would have the tougher row to hoe, because we 
would have to come in and show that the proscription was arbitrary 
and capricious, was not based upon some reasonable grounds, and 
that is a difficult thing for an appellant to do. Frankly, we are not 
here with that burden; the State is. And we submit that the State 
cannot overcome that burden. 

Not only do we submit that they cannot, but for the purposes 
of this case we certainly submit that they have not. Nowhere in the 
State's brief, nowhere in the legislative history :Jf the Fourteenth 
Amendment, nowhere in the legislative history of Virginia's anti
miscegenation statutes, is there anything clearer than what Mr. 
Hirschkop has already elucidated, that these are racial statutes to 
perpetuate the badges and bonds of slavery. That is not a permis
sible state action. 

THE COURT: Have there been any efforts to repeal this law in 
Virginia? 

MR. COHEN: Your Honor, there have not been any efforts. And I 
can tell you, from personal experience, that candidates who run for 
office for the State Legislature have told me that they would, under 
no ci&cumstances, sacrifice their political lives by attempting to 
introduce such a bill. There is one candidate who has indicated that 
he would probably do so, at some time in the future, but most of 
them have indicated that it would be political suicide in Virginia. 

THE COURT: May I ask you if you are arguing the due process 
question on the theory that even if the Court holds it violates the 
equal protection clause, it's necessary to go and reach the broad 
expanses you mentioned? 

MR. COHEN: Your Honor, we should be very pleased to have a 
decision from this Court that all of these statutes are unconstitu
tional based upon the equal protection clause. However, what we 
are concerned about is that the Court, if it uses the equal protection 
argument to find the statute unconstitutional, that there might be 
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some way that Virginia could possibly get around this by re-enact
ing a statute that would absolutely only permit white.~ to marry 
whites, Negroe~ to marry Negroes, Malaysians to marry 
Malaysians, and possibly we might be back here again. 

THE COURT: I don't see how that would be possible, if the Court 
held according to the first argument that this is a plain violation of 
the equal protection clause. 

MR. COHEN: I quite agree, Your Honor, and I do think that the 
equal protection argument is the strongest argument; it is the 
correct argument; and it is the basis upon which we strongly urge 
the Court to ru:~. We are mosiiy concerned about a narrow ruling 
that wc:Jid not go to the whole section of statutes. There are 10 
sections, Sections 20-50 through 20-60, and this is our chief 
concern, that the Court might not touch the raciai composition 
statute. 

THE COURT: The what? 

MR. COHEN: The r~cial composition certificate. Section 20-50 
says that anybody in Virginia who applies to the State R~gistrar of 
Vital Statistics shall be given a .. Certificate of Racial Composi
tion." He goes in and he says to the Clerk of the Court, .. I'm 
white. I want a Certificate of Racial Composition that I'm white." 
Or, "I'm Negro, and I want a Certificate of Racial Composition 
that I'm Negro." And, if the Clerk looks at him and believes him, 
he has him fill ou~ something that certifies that the way it looks to 
him this person is white, or is Negro, and he sends down 10 Rich
mond and g~ts his Certificate of Racial Composition. . 

To the best of my knowledge, this has not been used in recent 
years, and I don't know what its extent was back around 1924, 
except that the legislative history shows ihat they brought in the 
State's Registrar of Vital Statistics, and he testified that there was 
great confusion under the old law as to who was a member of which 
race, and that they were having a little bit of difficulty determining 
who was a member of which race, and who could be proscribed 
from marrying whom; and called for this very strict statute which 
now says that white persons may only marry white persons. There
fore, what they've done is to make it a crime for a white person to 
marry a Negro, or a Negro person to marry a white person. But it's 
not a crime for a Negro to marry a Malaysian. It's a void marriage 
in Virginia, and they may be prosecuted for violation of the forni
cation statutes, but not for violation of the antimiscegenation 
statute. 

Section 20-S4 merely makes civil disability apparent in a 
marriage between a white and a Malaysian, or a Negro and a-
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well. were not exaclly sure about that- but between a white, z.nd 
anybody else but a white, or another Negro, it is not a criminal act, 
and ther~fore they ~re under great civil disability. The children are 
illegitimate. The wife cannot-

THE COURT: Could that possibly be approved, that the Court 
should decide straight out that a state cannot prevent marriage-
the relationship of m~rriage-between the whites and the blacks. 
because of their color? 

MR. COHEN: Absolutely not. That would be ~o problem to us, 
Your Honor. 

THE COURT: That would settle it, wouldn't it? 

MR. COHEN: Yes, I think it would. 

THE COURT: That would settle it, constitutionally? 

MR. COHEN: I believe it would. 
The enormity of the injustices involved unde::- this ~tatute 

merely serves as indicia of how the dvil liabilities amount to a 
denial of due process to the individuals involved. As 1 started to say 
before, no matter how we articulate this, no matter which theory of 
the due process clause, or which emphasis we auach to, no one can 
articulate it better than Richard Loving, when he said to me: .. Mr. 
Cohen, teU the Court I love my wife, and it is just unfair that I 
can't live with her in Virginia." I think this very simple layman has 
a concept of fundamental fairness, and ordered libertyt that he can 
articulate as a brickla1er that we hope th:s Court has set out time 
and tim.~ again in its decisions on the due process clause. 

With respect to the legislative history urged by the State as 
being conclusive that the Fourteenth Amendrnent did not mean tc 
make unconstitutional state statutes prohibiting miscegenation, we 
want to emphasize three important points: One, only a small group 
of senators, in any of the debates cited, ever expressed themselves 
at all with respect tC' the miscegenation statut.:s. Ther(" ~re perhaps 
five or six that are even quoted, and these were for the Freet.:man's 
Bureau Bill, and the Civil Rights Act of 1866. If absence of debate 
ever has any influence at all, !hi.s ts a classic case. Nowhere has the 
State been able to cite ont"' item of legislative debat~ on the Four
teenth Amendment itself with respect to antimiscegenation 
statutes-not one item. Ail of their references are to the 1866 Act. 

And, again, w;:; point out that those comments were very 
carefuliy worded by both the proponents and opponents of the bill. 
Again, we carefuHy point out t~.at ·their own record of the legisla
tive history !:hows that there were just as many senators who 
believed that-indeed, especially the SOUthern scn.1t0rs whose StateS 
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had antimiscegenation statutes, there wc:re just as many or them 
who did believe that the passage of the Civil Rights Act of 1866 
wo~ld invalidate such an act. Their own passages that thry've 
printed in the brief around pages 30 to 33 are replete with support 
for our argu~ent, that, at best, the legislative history is inconclu
sive. 

And, as this Court has found before and we hope will continue 
to find, the Fourteenth Amendment is an Amendment which grows 
and can be applied to situations as our knowledge becomes greater 
and as our progress is made, and that there will be no problem in 
finding that this set of statutes in Virginia are odious to the 
Fourteenth Amendment. 

I have been questioned about the right of the State to regulate 
marriage; and I think that where the Court has found that the State 
could, in fact, regulate marriage within permissible grounds, they 
ha~e gone on as they did in the Reynolds case to find that the 
people-that there was a danger to the principles on which the 
government of the people, lo a greater or a lesser extent, rests. 

I ask this Court, if the State is urging here th:lt there is some 
State principle of theirs: What is it? What is the dan&er to the State 
of Virginia, of interracial marriage? What is the state of the danger 
to the people cf in:erracial marriage? This question has been care
fully avoided. 

MR. CHIEF JUSTICE WARREN: V~hat is the order? Have you 
agreed upon an order? I would think Mr. Marutani would probably 
be next. That would be the normal way~ 

!~r. Marutani, you may pror.eed. 

ORAL ARGUMENT OF WILLIAM M. MARUTANI, ESQ., 
ON BEHALF OF THE JAPA~~E AMERICAN 

CITIZENS LEAGUE, AS AMICUS CURIAE 

MR. MARUTANI: Mr. Chief Justice, may it p~ease the Court: 
My name is Wi!liam Marutani, legal counsel for the Japanese 

American Citizens League, which has filed a brief amicus curiae in 
this appeal. On behalf of the Japanese American Citizens League, I 
would like to thank this Court for this privilege. 

Because the issues before this Court today revolve around the 
question of race. may I be excus~ in ~aking a brief personal 
reference in this regard. As a nisei, that is, an American born and 
raised in this country, but whose pare;1ts came from Japan, I 
am-and I say this with some trepidation of being challenged
perhaps among those few in this courtroom, along with a few 
~thcr nisei who happen to be here this morning. who can declare 
with some degree of certainty the verity of his race. That is, if the 
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term .. race" is defined as an endogamous or in-breeding geo
graphic population group, this being the broad definition of 
conven~ence utilized by anthropologists. 

Now, those who would trace their an~estry to the European 
cultures where, over the centuries, there have been invasions, cross
invasions, population shifts, with ~he inevitable cross-breeding 
which follows, and particularly those same Europeans who have 
been part of the melting pot of America, I sugge:t would have a 
most difficult, if not impossible, task of est3blishing what 
Virginia •s antimiscegenation statutes require, namely-and I 
quote-~ proving that • 'ro trace whatever of any blood other than 
Caucasian." This is what Virginia statutes would require. 

Incidentally, this presupposes that the term ••caucasian" i:. 
susceptible of some meaningful definition, a burden incidentally 
which Virginia's laws somehow conveniently overlook. But then 
this same infirmity applies to the remaining 1 S states, which have 
similar antimiscegenation laws. 

Now, while the most sophisticated anthropologists, with all 
their specialized training and expertise, flatly reject the notion of 
any "pure" race-and in this connection, I refer to the UNESCO 
proposal, .. A Statement on Race, .. which is attached as Appendix 
A to the Amicus brief, and incidentaily also signed by Professor 
Carlton Coon who is very frequently ci~ed by those who would hold 
racial differenci!S-now. notwithstanding the fact that anthropolo
gists reject, flatly reject, the concept of any notion of a ••pure 
race,'' under Section 20-53 of Virginia's Jaw, the Clerk, or the 
Deputy Clerk, is endowed with the power to determine whether an 
applicant for a marriage license is, "of pure white rae~" -the Clerk 
or his Deputy. 

Moreover, the Commonwealth of Virginia would have lay
men-that is, clerks, judses, and juries-take vague and scanda
lous terms such as '•colored person,'' • 'white person," '•caucas
ian," and apply them to speciC:c situations, coupled with the power 
in these laymen to invoke civil and criminal sanctions where in thtir 
view and interpretation of these terms the laws of Virginia have 
been violated. I believe no citation is required to state, or to 
conclude, that this is .vagueness in its grossest sense. I refer the 
Court, again, to the decision of this Court in Giaccio v. Pennsyl
vania, decided in 1966, in which the Court stated that such a law. 
"which leaves judges and jurors free to decide, without any legally 
fixed standards, what is prohibited and what is not, in each 
particular case, fails to meet the requirements of the due process 
clause." 

Now, lef us assume, arguendo, that there are such things as 
"definable races," within the human species: that these can be 
defined with sufficient clarity and certainty as to be accurately 
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applied in particular situations; and, further. let's assume that the 
State of Virginia's laws do exactly this-and, incidentally, all of 
this is something that the anthropologists have not been able to do. 
We submit that, nevertheless, the antitniscegenation laws of 
Virginia, and its sister states, a.-e unconstitutionaL For if the anti
miscegenation laws purport to preserve morphologic or physical 
differences-that is, differences essentially in the shape of the eyes, 
the size of noses, or the texture of hair, pigmentation of skin-such 
differences are meaningless and neutral. They serve no proper 
legislative purpose. To state the proposition itselr is to expose the 
utter absurdity of it. 

Moreover, the antimiscegenation laws would take the aspira
tion of n1arriage, which is common to all people, and which ;s 
otherwise blesst'd by the State, and which institution incidentally is 
fouraded of course upon one of man's biological drives, it would 
take this and solely on the basis of race, it would convert it into a 
crime. In McLaughlin, where this Court considered a Florida 
stat••te which involved, "concepts of sexual decency," dealing with 
extramarital and premarital promiscuity, this Court nevertheless 
struck down such a statute, because it was formulated on racial 
classifications, and thus laid an unequal hand on those who corn
mitted intrinsically the same quality of offens~. 

Now, for the appellants here, Richard Loving and Mildred 
Loving, marriage in and '.lf itself is not a crime. It is not an offense, 
even under Virginia's laws. By Virginia laws, it was their race. It 
was their race whkh made it an offense. Incidentally, while Mr. 
Loving apparently admitted that he was white, and thereby 
admitted to the fact which rendered his marriage a criminai act 
under Virginia's laws, it is suggested that he was incapable of 
making a knowing admission that he was uor pure white race,., or 
.. had no trace whatever of any bJood other than Caucasian." 

Now we further submit that the antimiscegenation laws 
involve an unequal applicatio~ of the laws. Virginia's expressed 
state policy for its antimiscegenation laws has been deelared to 
maintain, .. purity of public morals, preservation of racial integrity, 
as well as racial pride, and to prevent a mongrel breed of citizens." 
However, under these antimiscegenation laws, since only white 
persons are prevented from marrying outside of their race, and all 
other races are free to intermarry, and within this particular context 
are free thereby to "despoil" one another, and .. destroy their racial 
integrity, purity and pride," Virginia's laws are exposed for exactly 
what they are; a concept based upon racial superiority, that of the 
white race, and the white race only. 

Now we submit that striking down of the antimiscegenation 
laws will, first of all, not do certain things. It will not force anyone 
to do what he presently does not wish to do. It does not force 

15 

LoneDissent.org



anyone to marry outside of his race by striking down the antimisce
genation laws. By striking down the antimiscegenation laws, no one 
is caused to undo anything which he has already done. And, in this 
connection, perhaps a distinction may be made to the Brown case, 
or the school desegregation cases. On the contrary, by striking 
down the antimiscegenation laws, freedom of choice will be 
restored to all individuals, including those who are opposed to 
racial intermarriage, for the white person who marries another 
white person does not, under Virginia's laws as they now stand, 
have any other ch"ice. 

We submit that "race,. as a factor has no proper place in state 
laws governing whom a person, by mutual choice, may or may not 
marry. Now the nature of such statutory intervention upon 
personal freedom may be exposed by applying the same operative 
racial principle in reverse. Let us suppose that the State of Virginia 
exercised its power of determining-of applying this racial princi
ple so that it decreed that every citizen must marry a person of a 
different race. This would indeed b~ shocking. That the same oper
ative principle happens to be geared in the way it is presently 
geared, makes it no less shocking and demeaning to the citizens. 

THE COURT: Will you concede, Mr. Marutani, that if the law 
provided that the other races, so-called, must not intermarry, that 
the law would be good? 

MR. MARUTANI: No, sir, Mr. Chief Justice. We submit that, 
first of all, it is no answer to compound what we believe to be 
wrong. Moreover, as a practical matter, who is to determine? Who 
is to categorize how many "races" there are? The anthropologists 
range from 2 to 200. They themselves-and they are the s<>-ealled 
• 'experts,'' and they are unable to agree-if anthropologists cannot 
agree, I would assume that it would be extremely difficult for the 
legislators to determine; and then, having determined it, to apply it. 

THE COURT: Yes, sir. The reason I asked you was because there 
was some intimation in what you've said that they were denied 
equal protection in that there was not the same prohibition against 
the intermarrying of the other so-called races. 

MR. MARUTANI: I believe the thrust of that argument, sir, is that 
to expose this law for exactly what it is: It is a white supremacy law. 

THE COURT: May I ask you-it's not material, perhaps, in any 
way, but do you happen to know whether there are any laws in 
Japan which prohibit the intermarriage bt:tween Japanese and what 
you might call .. Caucasians," or "white people"? 

MR. MARUTANI: Well, Mr. Justice Black, I might answer that I 
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do not know, except by custom. I can state, for example, that my 
own mother would have strenuously objected to my marrying a 
person of the white race. 

Now Mr. Justice Potter, I believe, raised a question as to 
whether or not the State properly has a function to play in the area 
of control of marriage. Reference was made to consanguinity. And 
of course there are other standards: mentality, age-

THE COURT: Age, and I suppose number ot' spouses? 

MR. MARTUANI: Yes. 
Now we submit that the racial classification cannot be equated 

wi~ h th~c: standards, because racial classification is not an addi
tional standard which is added, on the same level as these standards 
which were just enumerated. They are superimposed, over and 
above all these other standards. 

To restate it in another way: The standards of consanguinity, 
mentality, age, and number of spouse and so forth, apply to all 
races-white, black, yellow, it doesn't matter-to all races, without 
any distinction. But now the racial factor is superimposed over and 
above this, and is therefore not on the same level. It is something 
different. It is something additional, and over and above, and on a 
different level. 

Thank you. 

MR. CHIEF JUSTICE WARREN: Mr. Mcllwaine? 

ORAL ARGUMENT OF R. D. MC ILWAINE Ill, ESQ., 
ON BEHALF OF APPELLEE 

MR. MC ILWAINE: Mr. Chief Justice, may it please the Court: 
As an Assistant Attorney General of the Commonwealth of 

Virginia, I appear as one of counsel for the appellee, in support of 
the judgment of the Supreme Court of Appeals of our StAte 
affirming the constitutional validity of the two statutes which ar~ 
involved in this case. 

In view of what has been said before, it may not be ir.appro
priate to emphasize that there are only two statutes before this 
Court for consideration: Sections 20-58 and 20-59 of the Virginia 
Code. These statutes, in their combined effect, prohibit white 
people from marrying colo•cd ~ople, and colored people from 
marrying white people, under the same penal sanctions; and forbid 
citizens of Virginia of either race from leaving the State with the 
intent and purpose of evading this law. No other statutes are 
involved in this case. No attempt has been made by any Virginia 
official to apply any other statute to the marital relationship before 
this Court. The decision of the Supreme Court of Appeals of 
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Virginia can be read from beginning to end without finding any 
other statute mentioned in it, except 20-58 and 20-59, with the 
exception of that one provision which relates to the power of a 
court to suspend the execution of sentence, upon which ground the 
Supreme Court of Appeals of Virginia referred this case back to the 
lower court to have a new condition of suspension imposed. With 
that exception, only two provisions of the Virginia Code are 
mentioned. Therefore, we take the position that these are the only 
statutes before the Court, and anything that may have to do with 
any other provision of the Virginia Code which imposes a prohibi
tion on the white race only, or has to do with certificates of racial 
con1position, whatever they may be, are not properly before this 
Court. This is a statute which applies to a Virginia situation and 
forbids the intermarriage of the white and colored races. 

THE COURT: I suppose, on the question of equal protection, 
maybe your section which allows anyone with one-sixteenth or less 
of Indian blood to intermarry with white would have some signifi
cance, would it not, whereas this one says anyone who has a drop 
of colored blood in them cannot marry with a white? 

MR. MC IL W AINE: That would only be significant, Mr. Chief 
Justice, with respect to that provision, 20-54, which is not before 
the Court, which says that a white person shall not marry any other 
save a white person or a person having no other admixture of blood 
than white and American Indian. That is a special statute. That is 
the 20-54 statute, against which I myself could find a number of 
constitutional objections, perhaps, in that it imposes a restriction 
upon one race alone, which it does not impose on the other 
races, and therefore more stringently curtails the rights of one 
racial group. 

THE COURT: But you do put a restriction on North American 
Indians if they have more than one-sixteenth of Indian blood in 
them, do you not? 

MR. MC ILWAINE: Yes, sir. But this is because in Virginia we 
have only two races of people which are within the territorial boun
daries of the State of Virginia in sufficient numbers to constitute a 
classification with which the legislature must deal. That is why I say 
the white and colored prohibition here completely controls the 
racial picture with which Virginia is faced. 

THE COURT: You have no Indians in Virginia? 

MR. MC ILWAINE: Well, we have Indians, Your Honor, but this 
is the point we make with respect to them: Under the census of 
figures of 1960, 69-and-some-hundredths percent of the Virginia 
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population was made up to white people; 20..and-some-odd-hun
dreds percent of the Virginia population was made up of colored 
people. Whites and Negroes, by definition of the United States 
Department of Commerce, Bureau of the Census. Thus, 99 and 44/ 
100 percent of the Virginia population fall into these two racial 
categories. All other racial classes in Virginia combined do not 
consLitute as much as one-fourth of one percent of the Virginia 
population. Therefore, we say that this problem of the inter
marriage of whites and orientals, or Negroes and orientals, or any 
of these two classes with Polynesians or Indians or Asiatic Indians. 
is not a problem with which Virginia is faced, and one with which il 
is not required to adapt its policy forbidding interracial marriage 
to. 

A statute, of course, does not have to apply with mathematical 
precision, but on the basis nf Virginia population, we respectfully 
submit that the statute before the Court in this case does apply 
almost with mathematical precision, since it covers all the dangers 
which Virginia has a right to apprehend from interracial marriage, 
in that it prohibits the intermarriage of those two groups which 
constitute more than 99 percent of the Virginia population. 

Now so far as the particular appellants in this situation are 
concerned, there is no question of constitutional vagueness or 
doubtful definition. It is a matter of record, agreed to by all 
counsel here in the course of this litigation and in the briefs, thai 
one of the appellants here is a white person within the definition of 
Virginia law, the other appellant is a colored person within the 
definition of Virginia law. Thus, the Court is simply faced with the 
proposition of whether or not a state may validly forbid the inter
racial marriage of two groups-the white and the colored-in the 
context of the present statute. 

THE COURT: Does Virginia have a statute on its books that wouJd 
prevent an interracial married couple, say from New York never 
having had any contact with Virginia, from coming and living in 
Virginia? 

MR. MC ILWAINE: No, sir, it does not. We have the question of 
whether or .not ~hat marriage would be recognized as vaJid in 
Virginia, even though it was contracted by parties who were not 
residents of the State of Virginia. 

Under the conflict of laws principle that a marriage valid 
where celebrated is valid everywhere, this would be a serious ques
tion. And under Virginia law, it is highly questionable that such a 
marriage would be recognized in Virginia, especially since Virginia 
has a very strong policy against interracial marriage; and the imple
menting statutes declare that marriages between white and colored 
people shaJI be absolutely void, without decree of divorce or other 
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legal process; the implementing statute which forbids Virginia 
citizens to leave the State for the purpose of evading the law and 
returning; the exception to the conflict of laws principle that I've 
stated, that a marriage valid where celebrated would be valid every
where, except where contrary to the strong local put·lic policy. The 
Virginia statute here involved does express a stron~ local public 
policy against the. intermarriage of white and colored people. 

Now, with respect to any other interracial marriage, this policy 
of the Virginia statutes here involved does not express any senti· 
ment at all, and we do not have any decision of the Virginia 
Supreme Court. Mr. Justice Harlan, which would shed light on 
that proposition so far as other races are concerned. 

THE COURT: So you take the position it would prevent them'! 

MR. MC I L W AI NE: Well, it has been suggested that it would. I do 
not know whether Virginia, or any state-

THE COURT: -is required to recognize-

MR. MC ILWAINE: Yes, sir, is required to recognize a marriage 
which is contrary to its own laws, especially with respect to matters 
within its own state. 

Now the appellants, of course, have asserted that the Virginia 
statute h~re under attack is violative of the Fourteenth Amend
ment. We assert that it is not, and we do so on the basis of two 
contentions and two contentions only. The firsl contention is that 
the Fourteenth Amendment, viewed in the light of its legislative 
history, has no effect whatever upon the power of states to enact 
antimiscegenation laws, specifically antimiscegenation laws forbid
ding the intermarriage of white and colored persons, and therefore, 
as a matter of law, this Court under the Fourteenth Amendment is 
not autho'rized to infringe the power of the State; that the Four· 
teenth Amendment does not, read in the light of its history, touch, 
much Jess diminish, the power of the states in this regard. 

The second contention, an alternative contention, is that if the 
Fourteenth Amendment be deemed to apply to state antimiscegena
tion statutes, then this statute serves a legitimate legislative objec
tive of preventing the sociological and psychological evils which 
attend interracial marriages, and is an expression-a rational 
expression-of a policy which Virginia has a right to adopt. 

So far as the legislative history of the Amendment is concern
ed, we do not understand that this Court ever avowed in principle 
the proposition that it is necessary, in construing the Fourteenth 
Amendment, to give effect to the intention of the framers. With 
respect to the instant situation, you are not presented with any 
question involving a dubious application of certain principles to a 
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situation which was unforeseen or unknown to those who framed 
the principles. The precise question before this Court today, the 
validity under the Fourteenth Amendment of a statute forbidding 
the marriage of whites and Negroes, was precisely before the Con
gress of the United States 100 years ago when it adopted the 
Amendment. The situation is perfectly clear that those who con
sidered the Amendment against a charge of infringing state power 
to forbid white and colored marriages specifically excluded that 
power from the scope of the Fourteenth Amendment. 

THE COURT: Do you get that from the debates on the Fourteenth 
Amendment? 

MR. MC ILWAINE: Yes, Your Honor. We get it specifically

THE COURT: Where do you quote that in your brief? 

MR. MC ILWAINE: We get it specifically, Your Honor, from the 
debates leading to the Fourteenth Amendment, the debates on the 
Freedman's Bureau Bill and the Civil Rights Act of 1866. 

THE COURT: That is a little different, though, isn't it? 

MR. MC IL WAINE: Only to this extent, Your Honor: The 
Fourteenth Amendment has been construed by members of this 
Court a number of times in its historical setting. The Court has 
said, on a number of instances, that the specific debates on the 
Freedmen's Bureau Bill and the Civil Rights Act of 1866, which Act 
ultimately became the first section of the Fourteenth Amendment, 
are the most material relating !o the Fourteenth Amendment. 

Now in this situation, by the time the Freedmen's Bureau Bill 
and the Civil Rights Act of 1866 had been debated and passed, the 
issue of whether or not the Civil Rights A · of i 866 would infringe 
the power of the states to pass antimiscegenation statutes was so 
completely settled that, when the Fourteenth Amendment resolu
tion was brought on, the question was no longer considered to be 
an open one. 

It is said in our brief, and pointed out by our adversaries, that 
we take the position that the Fourteenth 1-.mendment was designed 
in part to place the Civil Rights Act of 1866 in the Constitution 
beyond the reach of shifting Congressional majorities. We say, "in 
part," only because as Mr. Justice Black has pointed out in his 
dissent in the Adamson case, there were a number of reasons why 
people thought the first section of the Fourteenth Amendment was 
included. Some people thought that the Civil Rights Act of 1866 
was absolutely unconstitutional, and that it was necessary to pass 
an amendment to validate it. Others thought that the Act was per
fectly constitutional, but that it could be repealed and that it was 
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necessary to place it in the Constitution to keep it from being 
repealed. Still others thought that the first section of the Four
teenth Amendment was nothing but the Civil Rights Bill of J866 in 
another shape. 

Nobody suggested that the Civil Rights Act of 1866 and its 
adoption into the first section of the Fourteenth Amendment of the 
Constitution expanded the rights which were covered in the 1866 
bill. And certainly no one suggested that what was expressly 
removed from the 1866 Act was reinserted in the Constitution in 
the Fourteenth Amendment, within a period of just a few months. 

Now the debates on the Civil Rights Act of I 866 clearly show 
that the proponents-those who had the till in charge. those who 
were instrumental in passing the first section of the Fourteenth 
Amendment-clearly, in answer to questions put by their adver· 
saries, stated in no uncertain terms that the bill had no application 
to the states' power to forbid marriages between Y'hite and colored 
persons-not simply .. amalgamation.'• but specifically between 
white and colored persons. 

This was repeatedly stated by Senator Trumble, who was 
Chairman of the Senate Judiciary Committee, who steered the bill 
to passage and was instrumental in passing the first section of the 
Fourteenth Amendment; by Senator William Fessendon of Maine. 
who was the leading Republican member on the Joint Committee 
on Reconstruction, and by various other Members who supported 
the bill and steered it to passage. 

Now, text writers have disagreed as to whether or not the 
charge that the Civil Rights Act of J 866 would invalidate state laws 
was seriously made, or whether it was made for political purposes, 
simply as a smokescreen. Regardless of the purpose for which it 
was made, the historical fact remains that the challenge was put by 
those who disagreed with the Civil Rights Act of 1866, that it would 
affect the power or the states to pass antimiscegenation statutes, 
and the proponents and the managers who had the bill in charge 
absolutely denied that it would have any such effect. No one who 
voted for, sponsored or espoused the Civil Rights Act of 1866 
dared to suggest that it would have the effect of invalidating state 
antimiscegenation statutes. 

Thus we have a clear intent on the part of those who framed 
and adopted the Amendment to exclude this area of state power 
from the reach of the Amendment. And this history is buttressed by 
the fact that the state legislatures which ratified the Amendment 
clearly did not understand that it would have any effect whatever 
upon their power to pass antimiscegenation statutes. 

THE COURT: Mr. Mcllwaine, what do you do with this Court's 
decision in McLaughlin against Florida? I don't believe you dis
cussed that in your brief-at least I don't remember that you did. 
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MR. MC ILWAINE: No, sir, we did not. We simply say that it 
relates to a statute which is above and beyond, or extraneous to, the 
interracial marriage statutes, specifically left this question open for 
future decision, and the question left open in McLaughlin is now 
here. 

THE COURT: I understand that, but your adversaries take a great 
deal of comfort out of McLaughlin in theory, in principle, and wlth 
respect to the specific points you•,,e been making here. 

MR. MC IL W AINE: I do not think they take any comfort from 
McLaughlin with respect to the legislative history of th-:- Fourteenth 
Amendment, Your Honor. They take comfort, of cour.·,.e, from the 
dicta of Mr. Justice Stewart that it is impossible for a state under 
the Fourteenth Amendment to make the criminal act turn upon the 
color of the skin of the individual. And if that dicta, of cour5e, 
stands unchallenged, they havt reason to take comfort from it in 
this case. But it has nothing to do with the history of the Fourteenth 
Amendment, nor do I understand that in McLaughlin the Court 
considered this point. 

THE COURT: Well, they take some comfort, too, from the defini
tion of equal protection which was given, and that the Pace case 
was repudiated as being too narrow, simply because the statute in 
that case, as the statute in this case does, applied equally to the 
white spouse and the black spouse. 

MR. MC ILWAINE: Yes, sir. But we do not put forward the 
proposition that the Pace case does justify this statute. So if you 
want to take comfort in that, that's-they may be our guests. 

We simply say that the power of the state to forbid interracial 
marriages. if we get beyond the Fourteenth Amendment~ can be 
justified on other grounds. 

THE COURT: Your basic position is that this is outside of the pur
view of the jurisdiction of this Court, given what you say is the 
legislative history. 

MR. MC ILWAINE: That is our basic position, yes, Your Honor. 

THE COURT: But McLaughlin could not have been decided
perhaps McLaughlin could not have been decided as it was-if the 
Court had accepted that premise. 

MR. MC ILWAINE: The legislative history? Well I don't know 
that the legislative history would support the proposition with 
respect to statutes of lewd and lascivious cohabitation, and so 
forth. My legislative history, or the legislative history which we 
have set out, specifically relates to interracial marriage. 
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THE COURT: The legislative history was raised-

MR. MC I L W AINE: Well, so far as this case is concerned, we 
would like to point out one fact, one circumstance, which we think 
is analogous. Perhaps the most far-reaching decision of this Court 
so far as the popular mind is concerned in t!ie last quarter of a 
century has been Brown against Boord o.f Education. In that case 
the matter was argued in 1952, and in 1953 this Court restored the 
case to the docket for reargument. and entered an order in which it 
called the attention of all counsel in that case to certain matters 
which the Court en bone wished to have counsel consider. 

The first of these questions was-and I am quoting now from 
the Court's order-.. What evidence is there that the Congress 
which submitted and the state legislatures and conventions which 
ratified the Fourteenth Amendment, contemplated or did not 
contemplate, understood or did not understand, that it would 
abolish segregation in public schools?" Now of course it cannot 
be-no presumption can be indulged that that question was put to 
the eminent counsel in that case simply as an academic exercise. 
The matter was material to this Court to determine what the 
evidence was with respect to the intention of those who adopted the 
Fourteenth Amendment and the legislatures which ratified it. It 
was material to the proper disposition of that case. 

And in response to that question, on behalf of South Carolina, 
Mr. John W. Davis filed a brief in excess of ISO pages, and in 
behalf of the Commonwealth of Virginia the former Attorney 
Generat of Virginia and private counsel filed another brief in excess 
of 150 pages on that point; the current Solicitor General of the 
United States on behalf of tne National Association for the 
a\dvancement of Colored People, Mr. Thurgood Marshall, also 
filed a brief of a similar length, in which both sides of this question 
were presented to this Court. 

In view of the conflict which the Court found there to result, 
the Court said that the legislative history on this point was unclear. 
Now that proposition cannot arise in this case, because the legis-

. lative history on this point is all one way. No one has been found 
who has analyzed this problem who has suggested that it was the 
intention of the framers of the Fourteenth Amendment, or the 
understanding of the legislatures which ratified it, that the .Four
teenth Amendment affected to any desa·ee the power of the states to 
forbid the intermarriage of white and colored citizens. 

THE COURT: What was the basis for the people who spoke to the 
question who were suggesting that the language of the statute they 
were then debating did not cover interracial marriage? 

MR. MC ILW AINE: For the proponents. in saying that it did not 
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cover? The bases placed were two: One, that if the S\atute equally 
forbade the white race to marry the colored race, and the colored 
race to marry the white race, then in the opinion of the framers that 
was not a violation of equal protection or due process. In other 
words, the classification itself was not a violation. The second was 
that, historically. the regulation of a marital relationship was 
within the states and that there was no intent in the Fourteenth 
Amendment to have any effect at all upon the state's power over 
marriage. These are the two bases. 

THE COURT: But you're arguing that, whether or not that first 
reason hasn't stood up in terms of Fourteenth Amendment adjudi
cation-

MR. MC ILWJ.\INE: It has no effect upon the intention of the 
framers. 

THE COURT: -the fact tha, they were wrong, even if they 
intended to exclude it for the wrong reason, they nevertheless 
intended to exclude it7 

MR. MC ILWAINE: That's correct, Your Honor. How can a sub
sequent difference in approach of this Court, after the framers of 
the Fourteenth Amendment are dead and buried, possibly have any 
effect upon what they intended when they wrote this language? 

Now, under this, the language which they used in saying that it 
had no effect upon the state's power over marriage, they also said, 
provided no discrimination is mad~ by it. It's clear under the legis
lative history of the Fourteenth Amendment that if a statute had 
forbade white people to marry colored people, and then had a 
different penalty prescribed for violation of that statute, then even 
the framers of the Fourteenth Amendment would have thought 
that that would have been PnconstitutionaJ; and that the Four
teenth Amendment was specificaily designed to meet that 
difference in penalty proposition. 

THE COURT: These debates, or these statements, didn't take 
place with respect to the Fourt-:enth Amendment itself? 

MR. MC ILWAINE: No, Your Honor. The material which we 
have set up-

THE COURT: They were contemporaneous? 

MR. MC ILWAINE: Absolutely contemporaneous. The Four
teenth Amendment resolution was brought on for consideration in 
early 1866. and ir stayed in comm~ttee while the Freedmen's Bureau 
Bill and the Civil Rigiats Act of 1866 were steered to passage. Then, 
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after they wtre steered to passage, the de~ate began on the Four· 
tecnth Amendment; ar.d by the f.ime that began, this question of 
whether or not the Civil Rights Act of 1866 had any effect upon the 
power of the states to forbid interracial marriages was so 
thoroughly settled that it did not even become an issue. The ques
tion there was whether or not the Act was constitutional or uncon
stitutional and needed the first section of the Fourteenth Amend
ment to substantiate it. But no suggestion was ever made that it 
expanded the Civil Rights of 1866. 

Our rc:ading of the legislative history is sufficient to lead us to 
believe that, if anybody had suggested that it would have that ef
fect, the entire first section of the Fourteenth Amendment would 
have been lost. No one-the proponents would never hca~··: sug
r.estcd that the F~urteer.th Amendment was going to abolish the 
p:lw~r of the states lO forbid interracial marriage. Thus we say that, 
if the legislative history is given in this case. the statute of Virginia 
carm\'lt be held to violate it. 

Ti1ank you, Mr. Chief Justice. 

[A brief recess is taken.] 

MR. CHIEF JUSTICE WARREN:. Mr. Mcllwaine, you may 
continue your argument. 

CONTINUED ORAL ARGUMENT OF 
R. D. MC ILW AINE, ESQ .• 

ON BEHALF OF APPELLEES 

MR. MC ILWAINE: May it please the Court: 
We would sum up the argument which we have made on behalf 

of the legislative history of the Fourteenth Amendment by referring 
to a statement of Mr. Justice Black in his dissenting opinion in the 
recent case of South Carolina against Katzenbach, two sentences 
which read as follows: 

"I see no reason to read into the Constitution meanings it did 
not have when it was adopted, and which have not been put into it 
since. The proceedings of the original Constitutional Convention 
show, beyond all doubt, that the power to veto or negative state 
laws was denied Congress.'' 

We respectfully assert that there is no propriety in this Court's 
reading into the Constitution meanings it did not have when it was 
adopted, or expanding the reach of the Constitution to embrace a 
subje<.t which was specific"'llY excluded by the framers. 

THE COURT: Mr. Mcllwaine, wouldn't it be pretty clear in the 
absence-in the absence of the specific legislative history to which 
you refer us-if there just were no history, wouldn•t it be preuy 
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clear that the very purpose of the equal pro!.ection clause of the 
Fourteenth Amendment was to provide that every state had to treat 
Negro citizens the same as white citizens. so far as their laws go? 
Isn't that what the equal protection clause means? 

MR. MC ILWAINE: Yes, Your Honor, I think it does. I think 
that's reinforced by the legislative history, and I don't know exactly 
how to consider the question, aside from the legislative history. But 
that is clearly indicated in the legislative history itself. 

THE COURT: That was the very purpose of the equal protection 
clause, coming as it did in the wake of the Civil War. 

MR. MC (LWAINE: That is correct. But it is clear that the framers 
understood that, in their intention, a law which equally forbade the 
members of one race to marry members of another race, with the 
same penal sanction on both, did treat the individuals of both races 
equally. 

Turning, then, to our alternative argument, which we say can 
only be reached if the legislative history of the Fourteenth Amend· 
ment is ignored, and the Fourteenth Amendrnent is deemed to 
reach the state power to enact laws relating to the marriage rela· 
tionship, we say that the prevention of interracial marriage is a legi· 
timate exercise of the state power, that there is a rational cJassifi· 
cation, certainly so far as the Virginia population is concerned, for 
preventing marriages between white and colored people, who make 
up almost the entirety of the ~tate's population; and that this is 
supported by the prevailing cHmate of scientific opinion. We take 
the position that while there is evidence on both sides of this ques
ticn, when such a situation exists it is for the legislature to draw its 
conclusions, and that these conclusions are entitled to weight: and, 
that unless it can be clearly said that there is no debatable question, 
that a statute of this type cannot be declared unconstitutional. 

\Ve start with the proposition, on this connection, that it is the 
family which constitutes the structural clement of society; and that 
marriage is the legal basis upon which families are formed. Conse
quently, this Court has held, in numerous decisions over the yearr., 
that society is structured on the institution of marriage; that it has 
more to do with the welfare and civilizations of a people than any 
other institution; and that out of the fruits of marriage spring rela
tionships and responsibilities with which the state is necessarily re
quired to deal. Text writers and judicial writers agree that the state 
has a natural, direct, and vital interest in maximizing the number of 
successful marr.ages which Jead to stable homes and families, and 
in minimizing those which do not. 

It is clear, from the most recent available evidence on the 
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psycho-sociological aspect of this question that intermarried fami
lies are subjected to much greater pressures and problems than are 
those of the intramarded, and that the State's prohibition of racial 
intermarriage, for this reasor., stands on the same footing as the 
prohibition of polygamous marriage, or incestuous marriage, or 
the prescription of minimum ages at which people may marry, and 
the prevention of the marriage of people who are mentally incom
petent. 

THE COURT: There are people who have the same feeling about 
interreligious marriages. But because that may be true, would you 
think that the State could prohibit people from having interreli
gious marriages? 

MR. MC I L W AI NE: I think that the evidence in support of the 
prohibition of interracial marriages is stronger than that for the 
prohibition of interreligious marriages; but I think that-

THE COURT: How can you say that? 

MR. MC ILWAINE: Well, we say that principally

THE COURT: Because you believe that? 

MR. MC ILW AINE: No, sir. We say it principally on the basis of 
the authority which we have cited in our brief, particularly this one 
volume which we have cited from copiously in our brief-

THE COURT: Who wrote that? 

MR. MC ILWAINE: This is a book by Dr. Albert I. Gordon, Your 
Honor, which is characterized as the definitive book on inter
marriag~, and as the most careful, up-to-date, methodologically 
sound study of intermarriage in North America that exists. It is 
entitled Intermarriage: Interfaith, Interracial, Interethnic." 

Now, our proposition on the psycho-sociological aspects of 
this question is bottomed almost exclusively on this particular 
volume. This is the work of a Jewish rabbi who also has an M.A. in 
sociology and a Ph.D. in social anthropology. It is a statistical 
study of over 5,000 marriages which was made by the computers of 
the Harvard Laboratory of Social Relations and the MIT Compu
tation Center. This book has given statistical form and basis to the 
proposition that, from a psycho-sociological point of view, inter
racial marriages are detrimental to the individual, to the family, 
and to the society. 

I do not say that the author of this book would advocate the 
prohibition of such marriages by law, but we do say that he 
personally clearly expresses his view as a social scie!ltist that inter
racial marriages are definitely undesirable; that they hold no 
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promise for a bright and happy future for mankind; and that inter
racial marriages bequeath to the progeny of those marriages more 
psychological problems than parents have a right to bequeath to 
them. 

As I say, this book has been widely accepted, and it was 
published in 1964 as being the definitive book on intermarriage in 
North America that exists. 

THE COURT: Is he an Orthodox, or an Unorthodox Rabbi? 

MR. MC ILWAINE: I have not been able to ascertain that, Your 
Honor, from any of the material that I've gotten here. He is the 
Rabbi of the Temple Emmanuel in Newton Center, Massachusetts. 
I do not understand that, certainly, the religious view of the 
Orthodox or the Conservative or the Reformed Jewish faiths 
disagree necessarily on this particular proposition: but I cannot say 
whether Dr. Gordon is Orthodox or a Reformed Jewish Rabbi. 

I am more interested, of course, in his credentials as a scientist, 
for this purpose, as a Doctor of Social Anthropology and as a 
Sociologist, than of course I am in his religious affiliations. But it is 
clear-unmistakeably clear, and we have set it forth, as I say, in 
our brief and in the appendix to our brief-the results of the study 
which has been made and which is embodied in this volume. As I 
~ay, it was published in 1964, and some of the statements which are 
made in it are based upon the den1onstrably, statistically demon
strably greater, ratio of divorce/annulment in intermarried couples 
than in intramarried couples. Dr. Gordon has stated it, as his 
opinion, that "It is my conviction that intermarriage is definitely 
inadvisable; that they are wrong because they are most frequently, 
if not solely, entered into under present-day circumstances by 
people who have a rebellious attitude towards society, self-hatred, 
neurotic tendencies, immaturity, and other detrimental psycho
logical factors." 

THE COURT: You don't know what is cause, and what is effect. 
Presuming the validity of :hese statistics, I suppose it could be 
argued that one reason that marriages of this kind are sometimes 
unsuccessful is the existence of the kind of laws that are in issue 
here, and the attitudes that those laws renect. Isn't that correct? 

MR. MC ILW AINE: I think it is more the matter of the attitudes 
that, perhaps, the laws renect. I don't find anywhere in this that the 
existence of the law does it. It is the attitude which society has 
toward interracial marriages, which in detailing his opposition, he 
says, "causes a child to have almost insuperable difficulties in iden
tification," and that the problerns which the child of an interracial 
marriage faces are those which no child can come through without 
damages to himself. 

29 

LoneDissent.org



Now, if the State has an interest in marriage, if it has an 
interest in maximizing the number of stable marriages, and in 
protecting the progeny of interracial marriages from these prob· 
lems, then clearly there is scientific evidence available that this is 
so. It is not infrequent that the children of intermarried parents a:"e 
referred to not merely as the children of intermarried parents, but 
as thl victims of intermarried parents, and as the martyrs of inter
married parents. These are direct quot~ from the volume. 

THE COURT: Does Dr. Gordon take the position that there is a 
basic difference in intelligence in the races? 

MR. MC ILWAINE: No, sir. I don't understand that he does, or 
that he purports to say, one way or the other, about the biological 
differences. This is not his field. In other words, genetics and 
biolog~·-he reviews the materials on this, and concludes for the 
purpose of his study that biologically and genetically there is 
probably no justification for the prevention of intermarriage. Then 
he takes it further into the psycho-sociologiclll field, and its effect 
upon children and upon the intermarried couples; and this is what 
his views are based upon. 

THE COURT: I was wondering what you thought of the findings 
of this great committee of UNESCO, where about 20 of the 
greatest anthropologists in the world joined unanimously in 
making some very cogent findings on the racist view. Do you agree 
with that? Is your position consistent with what is said by this 
group? 

MR. MC ILWAINE: No, sir. We take two positions with respect to 
that: One is that the evidence there is negative. They take the posi· 
tion that there is no reliable evidence that there are any harmful 
consequences of intermarriage. They do not say that the evidence 
shows conclusively that there are none. Their position in the 
UNESCO statement is that there is no evidence that there is any 
harmful effect. That's the first position, that it is negative on this 
point. 

The second position is set out in Appendix C of our brief, in 
which, the next year after the publication of the UNESCO state· 
ment, UNESCO also published another book entitled The Race 
Concepts: Results of An Inquiry, in which it set forth the criticisms 
that had been levelled at that statement by equally eminent anthro
pologists and biologists with respect to it. And we have, on page J 2 
through 22 of the Appendix to our brief, published, extracted from 
the second UNESCO publication, a symposium of the critiques 
levelled at the UNESCO statement, as well as other scientists who 
agreed with the UNESCO statement. 
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So we say that the UNESCO statement is, by no means, defini
tive; and it is not a statement which is at all joined in by the scien
ti fie community, especially on that point. 

THE COURT: I hardly think that the whole scientific community 
would agree with Mr. Gordon, either, would they? 

MR. MC ILWAINE: I dare say they would not, Your Honor. But I 
do not find that on the psycho-sociological aspects there is any dis
agreement with his work. No one has challenged the statistics in 
this work, and it has been widely received-as we have set forth in 
our brief-as putting statistical form on an embarrassing gap in the 
literature of the social scientists. And it has been, as I say, received 
not only by scientists but by religious individuals as well. 

THE COURT: It seemed to me that the last paragraph of 
UNESCO's report is rather definite. It isn't .. general" in any sense. 
It said: 

"The biological data given above stand in open contradiction 
to the tenets of racism. Racist theories can in no way pretend to 
have any scientific foundation; and the anthropologists should 
endeavor to prevent the results of their researches from being used 
in such a biased way that they would serve nonscientific ends." 

It's a rather definite: finding, it seems to me. 

MR. MC ILWAINE: Yes, sir. But there is equal1y, in the second 
publication of UNESCO, there is equally stringent criticism of that 
statement as being an attempt to close a system of knowledge and 
to state that there is no scientific evidence the other way, when that 
is simply not the case; and this material which we have set forth in 
our brief is from the second UNESCO statement. In other words, 
UNESCO itself realized that its first publication elicited such criti
cism that it felt bound to put this criticism, as well as others supple
menting the UNESCO statement, in a second publicati·:~ which 
shows that there is by no means unanimity of agreement on this 
point. 

And we have pointed out in further appendices to our brief, 
the 1964-the UNESCO statement, of course, was J9Sl-52-we 
have pointed out the recent statements of Professor Engle, Profes
sor of Physiology at Chicago University, ira which he cautions 
against interracial marriages on the ground-not of any specific 
finding of his own-but on the grounds that there has not been 
sufficient scientific investigation of this matter for a physiologist, 
at least, to determine the true effects, physiologically speaking, of 
interracial marrage; and cautions against it. And it is perfectly clear 
that the libraries are filled with treatises and research studies of a 
cautionary nature, which advise against it on a biological and 
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genetic point of view. A number of these were cited in Peret. against 
Sharp in the dissenting opinion, and we have updated them by the 
citation of additional authorities, most of which were published in 
the Jast five years, which updates that study. Perhaps I can sum
marize this-

THE COURT: I guess you would agree, wouldn't you, that we 
can't settle that controversy? 

MR. MC ILWAINE: I would, Your Honor. 
I have stated clearly in the brief that for the Court to under

take to enter this controversy, the Court would find itself mired in a 
Sybarian bog of conflicting scientific opinions which, I assure the 
Court, is sufficiently broad, sufficiently fluid, and sufficiently deep 
to swallow the entire Federal Judiciary. If you read one volume on 
this point, you find 20 additional authorities cited in that one 
volume which you haven't read. By the time you read six articles on 
this point, you've got a bibliography of I 50 books. all on the same 
subject, pro and con. 

THE COURT: May I ask you this question? Aside from all ques
tions of genetics, physiology, psychiatry, sociology, and everything 
else-aside from all that, forgetting it for the moment-is there any 
doubt in your mind that the object of these statutes, the basic 
premise on which they rest, is that the white people are superior to 
the colored people, and should not be permitted to marry them? 

J\.1R. MC ILWAINE: On these, tile two statutes before you, Your 
Honor, I do think that that is not so. So far as 20-54 is concerned, 
the Act of Virginia of 1924 to Preserve Racial Purity, I think that is 
unquestionably true. 

THE COURT: I'm not talking about what they labelled it. I'm just 
asking you for your judgment. Is there any possible basis-is not 
the basic premise on which they're written. that the white people 
are superior to the colored people. and that they shouJd not 
therefore be permitted to marry them. because it might ~'pollute the 
white race"? 

MR. MC ILWAINE: Your Honor, I think that there is-in other 
words, I think there is a justification for saying that that is not 
the-

THE COURT: Do you think there's a stronger justification that 
that is it? 

MR. MC ILWAINE: You mean, do I think that historically that 
the legislatures which enacted them had that thought in mind? 
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THE COURT: That's right. 

MR. MC ILWAINE: Yes. I think that's clear. 

THE COURT: The basic thing on which they rested-

MR. MC JLWAINE: On which the original enactments were 
rested, I think that's perfectly clear; but, Your Honors, I say that 
you are facing a problem in 1967. 

THE COURT: Whether it's 1967 or 1868. it's no difference to me 
in a discussion of the equal protection of the laws. It is. as I would 
see it-is it not true that that was the basic reason it was done? And 
that a man that belongs to this race that is forbidden to marry into 
the other race is bound to feel that he's not given the equal protec· 
tion of the laws? 

MR. MC I L W AINE: Well, the prohibition, Your Honor, works 
both ways. 

THE COURT: What's that? 

.MR. MC ILWAINE: The prohibition works both ways. A man 
that is prohibited from marrying into another race feels inferior. 
That prohibition also prohibits a white person to marry a colored 
person. 

THE COURT: The prohibition is the same, but it's the common 
sense and pragmatics of it that it's the result of the old slavery days, 
the old feeling that the white man was superior to the colored man, 
which was exactly what the Fourteenth Amendment was adopted to 
prevent. 

MR. MC IL W AINE: Your Honor, I think it is clear that the moti· 
vation of the earlier statute, if by the motivation you undertake to 
analyze the feelings of the individual members of the legislature 
that were responsible for the adoption of the statutes, I think that is 
correct. But I do not see how that can effect the constitutional 
problem which is presented to this Court, where an enactment of 
the General Assembly of Virginia is on trial, in which we submit 
that it is beyond the scope of the Fourteenth Amendment, as =1 first 
proposition; and as a second proposition, even if it wasn'! beyond 
the scope of the Fourteenth Amendment, and is subjected to due 
process and equal protecdon tests, it i~ a justifiable regulation in 
view of today's evidence vn the point. 

THE COURT: Well, I wonder, Mr. Mcllwaine, if it does work 
equally as against both? Now, as counsel pointed out, it prevents
it keeps the whit~ race, as you would say, .. pure," but does it keep 
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the other races that way? You don't have any prohibition against a 
Negro marrying a Malay, or a Mongolian? 

MR. M( ILWAINE: We don't have any prohibition against 
anyone: m Virginia, so far as these statutes arc. concerned, marrying 
a Mongol or a Malay. 

THE COURT: Well, I know, but if it's to "preserve the purity of 
the races," why aren't they as much entitled to have the purity of 
their races protected as the white race is? 

MR. MC ILWAINE: They are, Your Honor. 

THE COURT: How can you-what prohibits it, under Virginia 
law? What prohibits a Negro from marrying an Indian? What pre
vents a Negro from marrying a Japanese or a Malay? 

MR. MC ILW AINE: There's nothing; and there's nothing that 
prohibits the whites, either. 

THE COURT: Beg your pardon? 

MR. MC ILW AINE: There's nothing that prohibits the whites, 
either, Your Honor. As I've undertaken to say, Your Honor, the 
Virginia statute deals with Virginia's situation. The western stat
utes, where the racial classification of a state may be one .. third 
Caucasian; one-third Negro; and one-third Oriental, those statutes 
deal with that problem. But the Virginia problem does not present 
any question of any social evil with which the legislature is obliged 
to deal resulting from interracial marriage between Negroes and 
Malays or whites and Malays, because there is no significant popu
lation distribution, to that extent, in Virginia. 

THE COURT: Well, I understood from the brief of Mr. Marutani 
that there are 1, 750 Japanese in Virginia, according to the last 
census. 

MR. MC IL W AINE: I do not say that this is not so. 

THE COURT: Do we deny equal protection to them? 

MR. MC ILWAINE: No, sir, because that sort of a racial composi
tion, Your Honor, which constitutes less than one-fourth of one 
percent, does not present the probability of sufficient interracial 
marriages and sufficient difficulty for the legislature to be required 
to deal with it. The legislature in this statute has covered-

THE COURT: You mean, in principle, because there are only a 
few people of one race in Virginia, that Virginia can say they have 
no rights? 
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MR. MC ILWAINE: It isn't a matter of saying they have no rights, 
Your Honor. It's a matter of saying that they do not present a 
problem. 

THE COURT: You're saying they don't have the same rights as the 
other race~ the white race, to keep their race pure. 

MR. MC ILWAINE: We simply say that in Virginia that segment 
of the population does not present a problem with which we are 
required to deal. The justification for these statutes-

THE COURT: Because you haven't got enough of them? Is that it? 

MR. MC lLWAINE: That is correct. Yes, sir. 

THE COURT: Well-

MR. MC ILWAINE: And on that point this Court has clearly said 
that a statute is not unconstitutional simply because it does not 
reach every facet of the evil with which it might conceivably deal. 
Suppose in Virginia there were no Japanese. Would a statute be 
unconstitutional-suppose Virginia's population was entirely, 100 
percent, white and colored, in any proportion you want, but there 
were no Japanese in Virginia. Would a statute which did not under
take to regulate marriages between Mongols or Malays or Japanese 
be unconstitutional simply because it didn't regulate a relationship 
which doesn't even exist, under Virginia law? 

Now the fact that there are only a few does not-you cannot 
inflate this minority group into constitutional significance, when 
you are talking about the legislature dealing with the problems with 
which it is likely to be faced. The statute doesn't have to apply, 
with mathematical nicety; it is sufficient if it reasonably deals with 
what the legislature can reasonably apprehend to be an evil. And 
with 99 percent of the population of Virginia in one of these two 
races, the danger of interracial marriage, insofar as Virginia is con
cerned, is the danger of marriage between white and colored, not 
the danger of marriage of either the white or the colored with races 
which, for all intents and purposes, hardly exist. 

As one of the text writers which they have cited in their brief, 
Mr. Applebaum, in a treatise entitled .. Miscegenation Statutes: A 
Constitutional and Social Problem," which is probably the most 
balanced. analysis of these statutes· which we have found, says this: 
"Coverages of other races in the South is hardly necessary, since 
they scarcely exist. .. And surely this is true under the equal protec
tion clause. The Legislature of Virginia is not required to foresee 
that some day there may be in Virginia a significant population of 
another racial group which may require: Virginia to deal with that 
problem. 

35 

LoneDissent.org



THE COURT: There are a lot of Indians in the South, aren't there? 

MR. MC I L WAINE: In the South, generally yes: more in the Mid
west, I think. 

THE COURT: This man said there weren't. 

MR. MC ILWAINE: Very few in Virginia. 
As J say, the statistics show that all other races combined, out

side of white and Negro, constitute less than 1/IOOth of 1 percent 
of Virginia's population, according to the 1960 census. And those 
figures have not varied more than I or 2 percent from the 1950 
population figures. So that the problem of other types of interracial 
marriages which caused interracial marriage statutes of western 
states to consider the Oriental problem, just simply doesn't exist in 
Virginia. 

THE COURTS: I suppose that if either of us happened to be one of 
the 1,750 Japanese who are in the State, and you had a law of that 
kind, we'd feel that we were somewhat demeaned, would we not? 

MR. MC ILWAINE: I don't see how we would, Your Honor. I 
mean so far as this statute is concerned there's no prohibition 
against whites or Negroes marrying any other races. 

THE COURT: Well, there would be, probably, against Japanese 
marrying whites. 

MR. MC ILWAINE: No, sir, not under this statute. There is no 
prohibition-

THE COURT: It was a rather open question as to what-

MR. MC ILWAINE: Well, they do, Your Honor, because they 
insist on dragging into this case statutes which are not here, which 
they can easily attack. I mean it's a well-known strategem to attack 
the easy statute, which is simply not involved in this case. 

THE COURT: Does your statute apply only to .. colored people," 
Negroes? 

MR. MC I L W AI NE: "White and colored people," -white and 
colored people-that's all. 

THE COURT: What are .. colored"? 

MR. MC ILWAINE: Colored people are defined in Virginia 
statutes the same way they're defined by the United States Depart
ment of Census, Your Honor: Those people who have Negro blood 
or have any mixed Negro blood are considered to be colored 
people. The Virginia Statute-
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THE COURT: It does apply, doesn't it, to American ln.dians? If 
anyone has more than one-sixteenth of J ndian blood in him, it 
applies to him, doesn't it? 

MR. MC ILWAINE: No, sir. That's ~0-54, again. 

THE COURT: That's your same body of law in this area, isn't it? 

MR. MC ILWAINE: No, sir, because the two statutes which you 
have involved in this case, Your Honor, were originally started as a 
prototype in 169 I, and they had been on the Virginia books for 
more than two centuries. The law to which they refer, the law 
growing out of what they call the "hysteria of the 1920s," is an 
entirely separate law which was designed to preserve the purity of 
the white race. It is a statute which is not before this Court, and a 
statute which we are not defending. 

THE COURT: Have you ever declared it to be unconstitutionai

MR. MC ILWAINE: No, sir. 

THE COURT: -or invalid? 

MR. MC ILWAINE: No, sir. The Virginia courts have not. 

THE COURT: It's one of a group of statutes, is it not, intended to 
make it intolerable or impossible, or to be very burdensome, for 
white and colored p.:ople to marry, and for the Japanese and white 
people to marry, and all these others? How can they be separated? I 
don't quite understand that. 

MR. MC ILWAINE: They can be separat'!d, Your Honor, because 
of the fact that historically, and in their coverage, and in the 
context of this case, they are different. 

THE COURT: Are they not all based on the premise of doing 
something to make it bad, or hard, or difficult, or illegal for the 
lwo groups to marry? 

MR. MC ILWAINE: The statute before Your Honors is of that 
nature. 

THE COURT: All the groups-

MR. MC ILWAINE: The two groups; but the statute to which they 
refer, which is not mentioned in the Virginia op:nion which has 
never been applied to them, which is not now applied to them, and 
which this Court, we respectfully submit, cannot possibly reach, is 
a statute which forbids a white person to marry any other than a 
white person. 
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THE COURT: What effect does that have on a white person and a 
colored person who marriw in New York and moved to Virginia to 
live? 

MR. MC ILWAINE: A white person and a colored person who 
married in New York and moved to Virginia to live, under that 
statute their marriage would not be recognized in Virginia, under 
that statute or under this statute. 

THE COURT: Under Virginia law? 

MR. MC ILWAJNE: Under Virginia law. 

THE COURT: So that they would be Jiving in adultery? 

MR. MC IL WAINE: That's correct, Your Honor-well, either 
that or-

THE COURT: -fornication? 

MR. MC ILWAINE: -fornication, or illicit cohabitation. 

THE COURT: Then that could be punished, could it not? 

MR. MC ILWAINE: Yes, sir. 

THE COURT: As a felony? 

MR. MC ILWAINE: No, sir. The marriage, you see, if it were 
between residents of New York, would not offend either of these 
two statutes at all. It would be a felony if they were Virginia resi
dents and left the State for that purpose. 

THE COURT: I thought you had a general statute that says every 
marriage between a colored person and a white was void-

MR. MC IL\\'AINE: That's right. 

THE COURT: -without the necessity of a divorce or any other 
judicial decree? 

MR. MC ILWAINE: That's correct, Your Honor. 

THE COURT: Then they would be living in adultery, would they 
not? 

MR. MC JLWAJNE: No, sir, because Virginia would not recognize 
the marriage as void, and the offense there would probably be the 
same type of offense that this Court considered in McLoughlin 
against Florida, namely) illicit cohabitation, a misdemeanor. 

THE COURT: I understood earlier in your argument that if the 
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State of Virginia had shown so strong an interest as they have 
shown in this case, "to preserve the purity of the races," that they 
probably would not recognize the marriage of another state. 

MR. MC ILWAINE: I think that is true, Your Honor, but it does 
not folJow that if they came to Virginia they would be guilty of a 
felony. Only those citizens of Virginia who purport to engage in a 
miscegenetic marriage. or who leave the State and go to z.nother 
state with the intention of returning to Virginia, to evade the law, 
are guilty of' a felony. The legal consequences which would flow 
from the position you put would be that Virginia would not recog
nize this couple as being married at all. They would not violate-

THE COURT: Therefore they would fall, under the law, would 
they not7 

MR. MC ILWAINE: Therefore they would fall, under the mis
demeanor statutes I believe it is, Your Honor, forbidding illicit co
habitation. 

THE COURT: It would be criminal. 

MR. MC IL WAINE: It would be criminal, yes. 

THE COURT: I thought the other statute which said that cohabita
tion between whites-or between negroes-was only a misdemea
nor, but that if it was between whites and Negroes, it was a felony. 

MR. MC IL WAJNE: No, sir; that's the Florida case. 

THE COURT: Beg your pardon? 

MR. MC IL W AINE: That is the Florida case which the Court con
sidered. !n Virginia, the law is just a simple, nonracial, illicit co
habitation statute. 

In the brief on behalf of appellants-and with this I will move 
to a conclusion-an article is cited which, as I say, we think to be 
the best-balanced of the authorities investigating this problem. I 
suppose that in reading from it I can summarize best the results of 
an investigation of the materials which are available and the char
acterization of those materials. The author of that article says this: 

.. Reference to scientific and sociological evidence of the unde
sirability of amalgarnation is frequently made, but the courts have 
rarely examined any of this evidence. The California Coun in Perez 
made the first real inquiry into the evidc.lce and found that the 
weight of the evidence refuted the view that the Negro race or that 
the progeny of interracial marriages is inferior .. It is not the purpose 
of this article to reach any conclusion regarding the available scien
tific data on the results of misc~genation. It will suffice to indicate:, 
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by a brief survey of the materials, that there may arguably be suffi. 
dent evidence on both sides of the controversy to afford some basis 
for a legislature to take either side." He goes on: .. A large number 
of studies and research projects have concluded that miscegenation 
is undesjrable." 

He points out that Justice Shenk, dissenting in Perez, cited ten 
authorities, one of which itself cited ten additional authorities, 
which would support a legislative finding that amalgamation of the 
races is inimical to the public welfare. He says that these studies 
were frequently made by notable scientists and have reached that 
conclusion. 

He then goes on and says: 14The authorities finding that inter
racial intermixture has no harmful effects are also quite 
numerous ... And he considered the authorities available on that 
point, including the UNESCO statement. And he concludes: 
"Nonetheless, there is still considerable debate in comparatively 
recent studies as to the desirability of racial intermixture. Thus. 
even today, a legislature can find some scientific support for. the 
position that miscegenation should be banned." 

He then goes on to say that of course the sociological evidence 
is even more persuasive in support of a policy against miscegena
tion. And in the later portion of the article, he takes the position 
that even if the presumption of the validity of the statute should be 
reversed and the state were required to carry the burden of 
justifying the statute as a piece of social legislation, he says that the 
social harm argument would present a closer case. 

He says: "But, again, it is not likely that the state could prove 
that the social difficulties of the children of miscegenous couples 
are exceptional enough to overcome a presumption against racial 
categorization." He's assuming here that the presumption is 
against the state ... Concrete evidence of the effect upon such chil
dren would be difficult to obtain, particularly since miscegenation 
is not widespread. The state, then, could not present any definite 
estimate of the potential of the evil it is attew.pting to prevent. A 
state might produce a strong case by investing in research. but that 
would involve considerable time and expense." 

Now, of course, we ~ay it involves no time, and the expense is 
simp!'' an expenditure of $10. The study which he is suggesting 
should be made to enable the state to carry the burden of justifying 
the statute, even if the burden were upon the state, has already been 
made; and it was rolling off the presses even as M~·. Applebaum 
wrote this article. T'- :re is no reference in that-

THE COURT: Assuming. Mr. MciJwainc:. that he's correct in his 
scientific findings, does he equate any of those things to the rights 
of people under the Fourteenth Amendment to equal protection of 
the laws? 
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MR. MC ILWAINE: Yes, indeed, Your Honor. 

THE COURT: He does that? 

MR. MC ILWAINE: On bnth sides of the question, yes, Your 
Honor. 

THE COURT: He argues-

MR. MC I L WAJNE: He argues both sides of the question. 

THE COURT: Is he a legal writer? 

MR. MC ILWAJNE: Yes, Your Honor. The gentleman in question 
is a member of th(.; Bar of the District of Columbia, an associate of 
Covington and Burling in Washington, a B.A. at Yale University, 
and an LL.B. at Harvard Law School. 

He concludes, or I would assume he concludes, that it is neces
sary for the Court to reverse the presumption in favor of the legis
lation, to a presumption against the legislation, for these statutes to 
be declared unconstitutional. If the presuanption in favor of the 
legislation is permitted to prevail, then there is arguable evidence 
on both sides of this question, and the Court is not justified in 
overturning the legislative determination on this point. If the 
presumption is against us, we say that, despite the fact that this 
article would seem to indicate that the State couldn't carry the bur
den, he said the particular difficulty would be in the absence of 
evidence of a sociological nature, which we say is now at hand, and 
which clearly shows that the State has a justifiable and overriding 
interest in preventing interracial marriages. 

Of course, we go fundamentally to the proposition that for 
over 100 years, since the Fourteenth Amendment was adopted, 
numerous states-as late as 1956, the majority of the states-and 
now even 16 states, have been exercising this power without any 
question being raised as to the authority of the state to exercise this 
power. 

THE COURT: Those happen to be the same 16 states that have the 
school segregation laws, do they not? 

MR. MC ILWAINE: A number of them are :Jot, Your Honor. 
Most of them are southern or border states. 

THE COURT: Which, among the 16, arc not among those that had 
segregation Ia ws? 

MR. MC ILWAINE: Your Honor has asked me a question-1 am 
not sure about the states which had the miscegenation laws. I can 
give Your Honors the states which now-the 16 states-which have 
thec;e laws on their books at the present time. 
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THE COURT: Yes. 

MR. MC ILWAINE: But I do not have available the states which 
had antimiscegenation-! mean school segregation statutes. 

THE COURT: No. I'm talking about those 16. I've just been 
looking at the list, and I can't-1 can't see a single one of these 
states that wasn't among those that had the school segregation 
laws. You may find one, but I think they're identical. 

MR. MC ILWAINE: Well, Missouri-l'm not sure. 

THE COURT: Yes, Missouri did have. 

MR. MC ILWAINE: Well-

THE COURT: Oklahoma is a border state; it did have it. 

MR. MC ILWAINE: Yes, Your Honor. 

THE COURT: Well, it isn't a matter of any great consequence. 

MR. MC 1 L W AINE: But, of course, we say that there were 30 
states, in 1950, which had these statutes; and those states included a 
number of the western states-Wyoming, California, and 
Washington. 

THE COURT: And they've ali-

MR. MC ILWAINE: They've repealed their statutes, as Maryland 
has repealed it. 

And we say that this would indicate to us that this problem is 
one which should be left to the legislatures. Each individual state 
has the right to make this determination for itself, because under 
the Fourteenth Amendment it was intended to leave the problem 
here. The judicial decisions contemporaneous with the Fourteenth 
Amendment, and all of the decisions with the exception of the 
Perez case, since that time have confirmed the common under
standing of everyone, that these statutes were not within the scope 
of the Fourteenth Amendment. And we say it is unlikely that 
judges from all the states, and from both judiciaries, could have for. 
so long a period of time acted in disregard of the provisions of the 
Constitution or in any ignorance of what its provisions were 
intended to accomplish. 

THE COURT: Could I ask you a question, before you sit down? 
Assuming, for the moment, that your historical argument is 
rejected, how would you rationalize a decision upholding this 
statute with Brown against The Board of Education? 

MR. MC ILWAINE: You mean rationalize a decision upholding 
this statute? 
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THE COURT: Upholding this statute. Assuming, now, that your 
historical urgument is rejected--and I'm expressing no view on 
that, or intimating no view, whatsoever-but starting from that 
premise, how would you rationalize a decision upholding the 
statute, with Brown against The Boord? 

MR. MC I L \.VAINE: Well, I would say that Brown against The 
Boord of Education proceeded upon the premise that education 
was fundamental to good citizenship; that it was a necessary 
requirement of good citizenship that all children were, in the 
modern age, required to be educated; and that the right to be edu. 
cated, in the present-day world, was one of overriding importance; 
and, that that right could not be infringed by a statute which the 
Court found made the educationa: opportunities inherently 
unequal. 

THE COURT; Wouldn't you say the right to marry and to bear 
children is equally important? 

MR. MC 1 L WAINE: I would say that the right to marry, if I were 
rationalizing the decision upholding it, would under the decisions 
of this Court-Meyer against Nebraska, and Pierce against the 
Society of Sisters, and Skinner against Oklahorna-that also say 
that the right to marry is a right. But there is no requirement that 
people marry. And, therefore, a statute which forbids marriage is 
not the same as forbidding children to receive education. 

Now, if you say a decision is going to uphold the statute, then 
you just naturally flow from the fact that marriage is a right; that it 
cannot be arbitrarily infringed; then if you make the statement that 
any racial classification necessarily infringes the right, then you 
have a decision of course which would be consistent with Brown 
against The Boord of Education, if you take that view. 

But, in that case, you do not come to the proposition of the 
power of the state to forbid interracial marriages, and the interest 
of the state in doing so on the basis of the valid scientific evidence 
that exists on the detrimental effects of interracial marriage. I don't 
sec how you can start with a right and come to the proposition that 
the state statute infringes the right, unless you exclude the evidence 
which tends to show that the statute in question is rational. Because 
even rights, the right to marry, is subjected to reasonable limit a-· 
tions by the state. It's always been. 

The polygamy statute has never been questioned. The incest 
statutes have never been questioned. They have, in fact, been 
specifically upheld, and upheld against the charge, in Reynolds v. 
The United States, that the person convicted there had a religious 
duty to marry. Not that he had a right to marry-his religious 
tenets as a Mormon required him to marry-and this Court held 

43 

LoneDissent.org



that the fact that his religious tenets required him to do so did not 
prevent him from being convicted criminally from engaging in a 
polygamous marriage. 

So, you can't reach the conclusion that this .statute infringes a 
right under the Fourteenth Amendment without examining evi
dence on behalf of the State to show that the infringement is a rea
sonable one; just as reasonable, as far as we can determ:ne-there's 
far more evidence of the reasonableness of a ban against interracial 
marriage than there is against polygamous, or incestuous marri
ages, as far as the scientific proposition is concerned. But I cannot 
conceive of this Court striking down a polygamy or incest statute 
on the basis of scientific evidence. And I submit that it would be 
no more appropriate for this Court to invalidate the miscegena
tion statute on that basis. 

THE COURT: Mr. Mcllwaine, didn't we, in the segregation cases, 
have also argued to us what was supposed to be "scienti fie evi· 
dence" to the effect that the whites would be injured by having to 
go to school with the Negroes? 

MR. MC ILWAINE: Your Honor, I-

THE COURT: Isn't that the same argument you're making here? 

MR. MC ILWAINE: Yes, sir, it is. But it is being made in a context 
in which the evidence in support of the proposition is existing 
evidence which is voluminous in its character, and which supports 
the view not of racial superiority or inferiority, but a simple matter 
of difference; that the difference is such that the progeny of the 
intermarried are harmed by it; and that the divorce rate arises from. 
the difference, not from the ••inferiority," or .. superiority," of 
cit her race. 

Thank you, Mr. Chief Justice. 

MR. CHIEF JUSTICE WARREN: Mr. Cohen? 

REBUTIAL ORAL ARGUMENT OF 
BERNARDS. COHEN, ESQ., 

ON BEHALF OF APPELLANTS 

MR. COHEN: The State has made a strong argument in favor of 
the Court limiting its decision to Sections 20-58 and 20-59, but has 
very, very carefully avoided the fact that 20-58-which is classified 
as an evasion statute-is much more than that. 

Section 20-58 cannot exist without 20-54, because it refers to a 
''white person," and there is nowhere else in the Virginia Code that 
a white person is defined, other than in Section 20-54, which is a 
general ban on interracial marriage. So, if he says that 20-58 and 
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20-59 are before this Court, it is absolutely necessary that 20-S4 
also be considered, because 58 and 59 could nor stand, without the 
definition in 54. In addition, the definition of .. colored person," 
appears in Section 1-14 of the Virginia Code, and similarly is here 
involved. 

These are the very minimum number of sections which could 
possibly be involved. But we go further. When the Racial Integrity 
Act of 1924 was passed, it was passed as a single Act, with 10 
sections. It is true, and we do not argue with the State, that 20-58 
and 59 were Sections which had preexisted the Racial Integrity Acl 
of 1924, and were just add~d on with the other Sections. But it was 
part and parcel of one Act, and today the mere fact that it's 
codified in the Virginia Code with different numbers does not 
detract from the fact that it was passed as one legislative act on one 
day, with the same vote, before the Virginia legislature. They are 
inseparable. 

The State has urged that the legislative history is conclusive on 
the Fourteenth Amendment, and that nobody has stated that the 
Fourteenth Amendment did expand the meaning of equal protec
tion and due process over and above what was meant to be included 
in the Civil Rights Act of 1866. In our brief, at page 30, we take 
issue with this. And, again at page 32, citing Bickel, The Original 
Underslanding and the Segregation Decision, we go on to ~ay, 
referring to the Bickel work, that .. A correct appraisal of the legis
lative history, of the broad guarantees of the Fourteenth Amend
ment, for purposes of constitutional adjudication, is that they were 
open-ended and meant to be expounded in light of changing times 
and circumstances." 

On page 32, we indicate that the Bickel article has concluded 
r hat the principle of the Brown case should control the constitu
tionality of the miscegenation laws. This is in the Bickel article, 
uThe Least Dangerous Branch," at page 7 J, published in 1962. 
This is a definitive work and this is the study of the legislative 
history of the Fourteenth Amendment that has reached the very 
conclusion that the State would have us believe nobody can reach. 

THE COURT: You can find people on the other side of that 
article. 

MR. COHEN: Oh, yes, Your Honor. 
Another point of statutory construction, I think. Your Honor, 

which I think is very significant: If the framers had the intent to 
exclude antimiscegenation statutes, it would have taken but a single 
phrase in the Fourteenth Amendment to say, .. excluding anti
miscegenation statutes." The language was broad. The language 
was sweeping. The language was meant to include equal protection 
for Negroes. That was at the very heart of it, and that equal pro-
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tcction included the right to marry, as any other human being had 
the right to marry, subject to only the same limitations. 

The State ·has said that the amount of persons other than 
Negroes and whites involved is "very insignificant," and "very 
small." Well, this is the first Negro-white miscegenation case in 
Virginia to come to the Supreme Court. It is the first Negro-white 
miscegenation case to go to the Supreme Court of Appeals of 
Virginia. There have been a handful of others, every single one of 
them involving a person of what might be called "yellow" 
extraction, or Malaysian, or Filipinos, and white persons. So, to 
say that the problem itself is ''insignificant" in Virginia is not at 
all as renected in the actual case law in Virginia. The case of 
Caltner v. Cal!ner involved a Filipi'1o. The case of Naim v. Naitn 
involved a possible Oriental whose background was not exactly 
clear, from the record. 

Now, the State is ignoring a very important point, which we 
cannot overemphasize. If this decision only goes to Sections 58 and 
59 of the statute-and that is the right of Richard and Mildred 
Loving ro wake up in the morning, or to go sleep at night, knowing 
that the sheriff will not be knocking on their door or shining a light 
in their face in the privacy of their bedroom, for "illicit cohabita
tion"-if 58 and 59 are found unconstitutional, and 54 is allowed 
to remain on the books, that is precisely what can happen. 

It will be an exact repetition of what, in fact, did happen to 
them. And this Court will not have given the Lovings the relief they 
require. The Lovings have the right to go to sleep at night, knowing 
that should they not awake in the morning their children wi11 have 
the right to inherit from them, under intestacy. They have the right 
to be secure in knowing that if they go to sleep and do not wake in 
the morning, that one of them, a survivor of them, has the right to 
social security benefits. All of these are denied to them, and they 
will not be denied to them if the whole antimiscegenation scheme of 
Virginia, Sections 20-50 through 20-60, are found unconstitutional. 

While I do not place great emphasis on Rabbi Gordon, I feel 
compcJlcd to note that in the State's quotes from Rabbi Gordon, 
there is conspicuous absence of the following quotation, on 
appendix page 4, which would fit neatly in the ellipses shown there. 
Rabbi Gordon states, and it is not printed in the State's brief: • ·our 
democracy would soon be defeated if any group on the American 
scene was required to cut itself off from contact with persons of 
other religions or races. The segregation of any group, religious or 
racial. either voluntarily or involuntarily, is unthinkable and even 
dangerous to the body politic." 

Now Virginia stands here today, and in this LovinR case, for 
the first time, tries to find a justification other than white racial 
supremacy for the existence of it~ statute. Mr. Mcllwaine is quite 
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candid that this is a current-day justification; not the justification 
of the framers. On the one hand, I sec a little dilemma here. He 
asks that the Cot!rt look to the intent of the framers of the Four
teenth Amendment, but to ignore the framers of the 1924 Act to 
Preserve Racial Integrity in Virginia. It is not a dilemma I would 
like to be in. 

THE COURT: WeiJ isn't it true thar rationalizations and justifica
tions for statutes change, over time? 

MR. COHEN: I have no quarrel with that statement, Your Honor. 

THE COURT: You're almost in the same dilemma yourself, aren't 
you, quoting the legislative history of the Virginia statute but 
claiming that the legislative history of the Fourteenth Amendment 
isn't important? 

MR. COHEN: No, I don't feel that dilemma at all, Your Honor. 
We do not, for a moment, concede that the legislative history of the 
Fourteenth Amendment is clear, or conclusive, that they meant to 
exclude miscegenatic marriages. Mr. Mcllwaine has stood here 
and, I believe, conceded that the intent of the framers of the 1924 
Act of Racial Integrity was a white supremacy act. So I don't feel at 
all uncomfortable in that situation. 

On the one hand, the State urges that it is not necessary to pro
hibit or for the statute to go against smaller minority groups that 
exist in Virginia. And l say, then, why have they taken the trouble 
in Section 54 to prohibit marriages between whites and Malaysians, 
or whites and anybody else? The fact· of the matter is that it is 
important in the statutory scheme of Virginia to discriminate 
against anybody but white people. 

Now, while there is no definitive case decision as to whether or 
not a New York couple involved in a miscegenetic marriage moving 
to Virginia would be prosecuted for a felony-and I admit it might 
be open to some judicial interpretation- I feel strongly, and I think 
the Court can reach this decision and I think some authorities 
writing in law journals have reached the decision, that under 
Section 20-59, referring to "any white person intermarrying with a 
colored, he shall be guilty of a felony and shall be punished by 
confinement in the penitentiary for not less than one nor more than 
five years." I don't see how there's any doubt-appearing in the 
very same Racial Integrity Act of I 924, five sections after the act 
which says, .. It shall hereafter be unlawful for any white person in 
this State to marry any save a white person"-1 don't see how it is 
possible to conclude that even a New York coup'c would not be 
prosecuted for a felony in Virginia. 

In any event, the State has conceded that they certainly would 
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be guilty of a ~rim~. that of illicit ~ohahitation. and has left the rest 
or~n. \Vc argue that l:crt:tinly th~r~ is no doubt that there are ~orne 
prosecutors at the lower trial level. some pla~es in Virginia. that 
would have no compun~tion wh~ltsocver in going ahe~•d and prosc
l'Ut ing under 59 as a felony. couples moving into the Stat c involved 
in a miscegenatic marriage. 

THE COURT; In New York. they don't have a statute? 

~·1R. COI·iEN; Not to our knowledge. and to our research. Your 
Honor. 

THE COURT: In any of the northern states? 

f\.1R. COHEN; I hdieve some of the northern states did. Your 
Honor. 

I think the State's position, and the appellants' position, ~ome 
to get her and agree on only one point: That the Court should not g") 
into the morass of sociological evidence that is available on both 
sides of the question. \Ve strongly urge that it is not necessary, and 
that our posit ion on the cq ual rrotec.:t ion clause of the Fourtccnt h 
Amendment and the due process clause of the Fourtcent h Amend
ment, specifically related to it being an anti-racial Amendment, 
gives this Court sufficient breadth and sufficient depth to invali
date the entire statutory scheme. 

Thank you. 

I\Vhcreupon. oral argument in the ahovc-enlitled matter 
ceased.! 
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